
70 · 

BEFORE THE FLOR IDA PUBLIC SERVICE COMMI SSION 

In ce: INITIATION OF SHOW CAUSE 
PROCEEDI NGS AGAINST BARRIER DUNES 
DEVELOPMENT CORPORATION FOR VIOLATION OF 
RULE 25-4.004 , F.A.C. (DEFERRED FROM THE 
l/J/89 CONFERENCE) 

The f ol l owi ng Commissio ne rs 
d1s~c31tion of this matter: 

DOCKET NO. 880899- Tl' 
ORDER NO. 20790 
I SSUED : 2-21-89 

participated in the 

MICHAEL McK. WI ~SON. Chairman 
THOI-'.AS M . BEARD 

BETTY EASLEY 
JOHN T . HEkNOON 

ORDER RESOLVING SnOW CAUSE 

BY THE COi-lfoiiSSION: 

3.\CKGROUND 

Barr ier Dunes is a resort c uf"Jnunlty l ocated o n the Gulf o f 
to\cxico at Cape San Blas . Florida. The resort is o perated by 
Barrie ~ Dunes Devel opment Corporation and c onststs o f priva~ely 
o wnt>d units. rentals and private owner snip un1ts under lease to 
the resort managerr.ent for time-sharuHI rent::.~ls . 

In 1986 the resort purchased a Hitachi EPABX-EDX te l ephone 
S'"'l tch. i ns t alled a buried cable network t o feed each unit. and 
initiated teleohone service to i ts t ownnorr.es o n June 25, 1986. 
The reso r t 's management did not pursue authori zat 10n from th i s 
Corrunission based upon advice f r om a third-party consultant 
hi r ed to i nstall the telephone system . 

The r esor t 's system came t o this Commission's a tten tion in 
the form of a letter dated August 18. 1987, in '"'hich a Barrier 
Dunes ' resident referee~ a denial of service with in the Ba rr ier 
Dunes complex by St. Joseph Telepho ne Company' s (St. Joe ), the 
local exchang e c ompany ( LEC ) serving t h is area. St . J oe ' s 
response explained t ha t the denial was becau se the resort was 
private property and its management would not allow St. Joe on 
the premises to provide telephone se rvice to private 
residents. I t appears clear that Barrie r Dunes management did 
not grant the LEC r igh t - o f-way ove r its private property to 
pro vide owner s w ith l ocal o r long distance telephone serv ice. 
Poor co~~unicat ion between the reso r t 's consultant and St. J o e 
1s cited as the reason fo r th i s result. 

Ou r Staf f met with both Barrie r Dunes and St . Joe 
o fficial s on several occasions. l eading to a proposed lease 
allowing St . J oe to lease the distribution system inside the 
comp lex to provide LEC service to any c us tomer. Delay by 
Barrier Dunes' man agement in follow i ng t hro ug h o n t hi s p ro posal 
a nd, in notifying pertinent residents of the availability of 
LEC service led t o 1nitiation of this proceeding. 

In No•Je:nber o f 1988. the parties reached tentative 
agreement f o r St. Joe t o putchase the te lephone d istr ibutio n 
plant inside the complex from Barr1er Dunes, and to begin 
se rvice to the entire resort. A fin:Jl agreement, dated 
December 19, 1988. indicated that the cab l e had been 
purchased. St. J oe began immediate service to five (5) 
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permanent residents. P lans ca ll for the reso rt's transient 
units to be converted to St. J oe's system on January 13, 1989. 

DISCUSSION 

We ha'le consis t en:ly ! nte rpreted the provisions of Section 
3 6•1.335(4), F!oridcs .3tatutes , that preclude certif icat1o n or 
f~ciliLie s that duplic 3 - ~ e x isti ng l oca l exchange services. and 
the provLslo ns o f Ru . o:: . :.--. . 004, Flor1da Administrative Code, 
prohibit:ng the cons truction o r extensi o n of telephone plan t 
·..1ithout a certificate rrom c hi s Com.-n iss1o n, as prohibitions 
upon a ny dup lication of o r conpc t iti o n '.ollth local exchange 
se r vice . Spec ific exceptio ns are allowed, such as the 
restricted reselling of local service t o commercia L tena nts in 
a single building all owed in Rule 25 .4-0041, Flo rida 
Administrative Cod"!, ot herw ise known as sha red tenant serv ice 
(STS ) . 

The ownership and ope ra t i o n o r t he s witch a nd the i nside 
cable by Barrier Dunes c learly rendered it a ""telephone 
compa ny" according to Sectio n 364.02, F.S. Its fai lu re to seek 
certification placed Ba rrier Dunes in v1olatio n of the 
ptov 1sions listed above. Barner Dunes management argues that 
its failure to seek cer t1r i cat1o n was reasonable given the 
prevaili nq interpretation of Rule 25- 4. 0 04 1 i n Order No. 17111, 
issued January 15, 1987, in Docke t No . 860455- TP. In t hat 
order. we f o und that a telephone provider did not require a 
=ertificate where occupancy at t he service location was fo r 
nine mon ths o r less, bringing it within the so-calle d 
"transien t" exemption for hotels, airports, nu rsing homes, 
etc. However, where a dwelling is private ly owned, occupancy 
~ust be assumed to be year r ound. We established in Order No. 
17111 t ha t permanent residenc ies d o not fal l within the 
transient exenp tion. 

Time-share reso rts are unique in that t hey ha 1e rentals, 
privately o wned unit s and privately owned units assigned for 
leasing. Our policy o n telephone se rvice to such faci lities 
was clarif ied in Order No . 18936, issued March 2, 1988, i n 
Docket No . 871 185-TI , where we held that any pr ivate ly owned 
un1ts not specifica lly included i n a resort's rental prog ram 
should be c o nsidered permanent units. Because proceedings in 
Docket No . 871185-TI were o ngoi ng at the time Barrier Dunes was 
implement ing its system, its reasonabless argumen t holds 
merit . We are concer ned nevertheless that no attemp t was made 
to verify the reso rt · s status with this Commission. 

Once it understood the grav ity of its actions. Barrier 
Dunes management began substant ial effo rts to reso lve the 
problems. Though proceeding slowl y at times. the resort has 
shown a dete r minatio n to c ome into compliance with ou r 
regulations, going to the po1nt of selling tne ser vi ng cable 
and the eventual d isconnection of the switch. For this reason, 
we find that Barrier Dunes s ho uld not be penalized f o r its 
actions des cribed herein. 

We believe, however, that it is in t he public interes t to 
require Barrier Dunes t o provide a rebate o f both Local and 
to l l r ates that e xceeded the market standards. Local ra tes 
should be ref u nded to those pe r ma nent residents served by the 
reso rt's telephone system in the amount of the difference 
betwee n the rates it charged and St. Joe's local rates, plus 8\ 
interest per annum. The permanent r esidents who wanted l ocal 
telephone service had no cho ice but to pay the r ates c harged by 
the resort. We f i nd further that, because the resort blocked 
long distance s ervice by St. J oe o r t he resident· s choice of 
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a vailable inte rexchange carrier (IXC), the reso rt should 
provide a rebate o f l o ng dista nce charges in t he amount o f the 
difference between the resort ' s and St. Joe ' s o r AT&T'S long 
dist ance rates as a ppropriate, plus 8\ interest per a nnum, t o I 
t hose Barrie r Dunes -pe rmanent residents served by t he resort 
telephone s ys tem. 

Bar ::- : er Dunes m1->l :~~ent shal l r e vi ew each s ubscriber ' s 
te l ephone r ecord . a nc, e xcludi ng per iods where s ervice was 
a uthorized under the · ·r a nsien t exceptio n, prov ide a rebat:e if 
t he reso rt· s r ates ·..;ere nig he r t han St. J o e · s o r, whe r e 
a pplicaole. AT&T'S rates . The reso rt s ho uld provi de the 
rebates within t h irty (30) d a ys of this Order, with a list of 
t he names. address e s . met hod of compu tatio n, rebate amount and 
i n te rest paid f o rwarded to o ur Staff. 

Therefo re. based o n t he foregoing , it is 

ORDERED by t he f lo r ida ~ublic Se r v i ce Commissio n t hat 
Barrier Dunes Deve lopmen t Corporation, P.O. Box 99 7 , 
Thomasv ill e. Geo rg1 a 31799 . shall calcu l ate a nd prov 1de 
reba tes or local and toll charges to res i dents o f the Bar r ie r 
Dunes Res o rt at Cape S an Bias . florida , a s set ou t 1n t he body 
o f this o rde r . It 1s further 

ORDERED that this docket s hall remain o pen foe thirty (30) 
days fro m the da te ot this Orde r to allow comp l etion of the 
rebates. 

By ORDER of t he Florida Public Service Commission, I 
t his 21st day of FEBRUARY 1989 

(SEAL) 

ELJ 

Reporting 

NOTICE Of fURTHER PROCEED INGS OR JUDICIAL REVIEW 

The fl o rida Pu b lic Service Commission i s required by 
Sectio n 120 .59( 4), fl o rida Statutes, to notify parties of any 
administcat1ve hearing o r judicial review o f Commission orders 
t hat is avail ab le under Sect i ons 120.57 or 120 .68, Florida 
Statutes, as we 11 a s the procedures and t ime 1 imi ts that 
apply. Th is notice s ho uld not be construed t o mean all 
r equests fo r an admi nistrative hear ing o r judicial review will 
be granted o r resu lt 1n the rel i ef sought. 

Any party adverse ly affected by the Commission's final 
action in this matte r may request : 1) r econs ideration of the 
decision by filing a motion for reco ns ideration with the 
Directo r , Divisio n of Records and Report ing wi t hin f ifteen (15) 
days o f t he issuance o f this o r de r in the f orm prescribed by 
Ru l e 25 - 22.060, flo rida Admini stra tive Code; or 2) judicial 
review by the Florida Supreme Court in the case of an electric, 
gas o r telephone utility or the Fi rst Di s tr ict Cour t of Appea ' 
in the case of a wa ter o r sewer u t ili t y by fi ling a no tice of 
appeal with the Directo r, Division of Recoras and Reporting and 
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filing a c opy of the notice of appeal and the filing (ee with 
the appropriate court. This filing mu st be completed within 
th1rty (30) days after the i ssuance of this order , pursuant to 
Rule 9 .1 10, Flo rida Ru les of Appel late Procedure. The notice 
o f appeal m:.~st l:e in the form specified in Rule 9 . 900(a ), 
Florida Rules ot Appellate Procedure . 
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