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BEFORE THE FLORIDA PUBL IC SERV ICE COMM ISS ION 

In Re: Petition of Gulf Power 
Company for Rate Increase. 

DOCKET NO. 881167-EI 
ORDER NO. 21157 
ISSUED: 5_3_89 

ORDER ON GULF POWER'S MOTION FOR PROTECTIVE ORDER 
AS TO PORTIONS OF CITIZENS FOURTH SET OF INTERROGATORIES 
AND CITIZENS FOURTH REQUEST FOR PRODUCTION OF DOCUMENTS 

On November 14. 1988, Gulf Power Company (Gulf) petitioned 
the Commission f or a rate increase. As part of its discovery 
as to the petitio n, the Citizens of the State of Florida 
(Citizens), as intervenor through Public Counsel, filed a 
Fourth Set of Interrogatories a nd a Fourth Request for 
Production of Documents o n January 25, 1989. On March 3, 1989, 
Gulf, pursuant to Rules 1.280 and 1.351. Flo rida Rules of Civil 
Procedure, 25-22.006, F l orida Administ r ative Code, and Sectio n 
3 66 . 093, Florida Statutes, filed a Motion for Pro tective Order 
as t o Portions of Citizens • Fourt h Set of Inte rrogatories and 
an Objection and Mot ion for Protective Orde t as to Citizens' 
Fourth Request for Product ion of Documents. On March 14, 1989, 
Citizens, pursuant to Ru les 25-22.037 and 25-22. 034 , Florida 
Admini strat i ve Code, filed Responses to bo th of Gulf's Motions 
for Pro tective Order and to Gulf's Objection . 

I . PORTIONS OF CITIZENS' FOURTH SET OF INTERROGATORIES 

I n t errog atory No. 100 states: 

Please identify by full name, j ob title , 
employer and c u r ren t busi ness address each 
person (including, but not limited to, 
employees of Gulf Power o r aff iliates of 
Gulf Power) who has been cgntacted, 
inter viewed, or otherwise approached by 
employees or agents of Gulf Power or 
affi liates o f Gulf Power regarding any 
i nves t i gation ( conducted si nce January 1, 
1980) of allegations or inferences (whether 
formally o r informally raised) o f inventory 
s hortages , asset misapp ropriations , or theft 
by either emp l o yees of non-employees of Gulf. 

I n terrogatory No. 102 states : 

Ple ase identify each document ( see 
defini t i on) in your possession , c •astody, o r 
control memoriali z i ng , recording or 
o therwise relating to any conversation or 
inter view wi th e a ch person, company or 
entity identified i n inter rogatory 100 
above, i ncluding, but not limited to, 
audits, reports, memoranda and the re l evant 
files o f such persons, companies or e n tities 
so identified . 

1. THE STANDARD FOR A PROTECTIVE ORDER AND HAS GULF MET IT? 

First, the Citizens argue that Gulf has not made the 
necessary showing for a finding that a protective orde r should 
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issue. Citizens rely on Rule 
Administrative Code , which pro~ i des: 

25-22.006(5)(8), Florida 

Discovery of confidential material by parties 
record 1n the course of a formal proceeding 
governed by Rule of Civil Procedure 1.280. 

of 
is 

Rule 1.280(c), Flo rida Statute s , s tates that: 

whom 
the 
any 

Upon motio n by a party or by a person to 
discovery is sought, a nd for good cause shown, 
court in which the action is pending may make 
order to pro tect a party o r perso n from annoyance, 
embarrassment, oppressi on, or und ue burden o r e xpense 
that justice requires .... (Emphasis added) 

The Ci t izens, relying on Docket No. 880069-TL, 
18975. argue that the burden o f proof placed on the 
a specif i ed conf i dential cl assification 
25- 22 . 00 6 (4)(a), Florida Administrat ive Code , 
s i mi la rly i mposed o n a movant f o r a protec t : ve 
disagree. Rule 25-22.06(4)(a) prov ides: 

(a) A request for classification of 
material as specified confidential 
shal l be filed in writing and shall 
identify the specific i n formation which 
justifies the class ification . The 
classification of material as 
pro prietary confidential business 
information is to be justified by 
demonstrating how the information it 
contains falls under one or more of the 
statutory examples or, if no statutory 
example is app licable, by including 
justifying statement indicating what 
penalties or i l l effects upon the 
c ompany or its ratepayers will result 
from disclosure of the information to 
the publ ic. The justification shall 
include a date by which the material is 
no longer proprieta ry confidential 
business information or a statement 
that such a da te cannot be determined 
and the reasons therefore. [Emphasis 
added) 

u rder No. 
movant for 
by Rule 

s hou ld be 
o rder. We 

We disagree. Movant's lesser burden remains as expressed 
i n Rule l- 280(c ), "fo r good cause shown." We find, however, 
movant has fa iled t o meet this lesser burden. 

In determining whether an order restricting di scovery 
should issue, a court must balance the state 's interest in a 

I 

I 

fair and efficient resolution of t he di spute against the 
countervai ling privacy interest of the party seeking I 
protection. South Florida Blood Service v. Rasmussen, 467 52 
798, 803 (3 DCA 1985). Gulf • s bare assertation that public 
disclosure of the requested information would "jeopardize" 
Gulf's position in its current litigation against a former 
employee fails to provide a useful nexus between Gulf's listing 
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o f do cuments and intervi ewees r egarding invento ry s hortages , 
asset misappropriat i o n, and emp loyee and non-employee theft, 
and harm to Gulf by whic h a protective order could be 
supported . We find Gul f has fa ile d to show good cause for a 
pro tect ive o rder to i ssue . 

2. SPECIFIED CONFIDENTIALITY 

Gulf alternatively argues that the requested information 
falls within t wo statuto ry exemptions, Sections 366 . 093(b) and 
(c), Florida Statutes, rela t ing to internal audi ts and security 
measures, respectively . 

The Citizens c ounter t hat Gulf ha s failed to a llege the 
requested information constitutes i nternal auditi ng c ontro l s or 
reports of internal audito rs . Moreover, they arg ue, Gulf's 
respo nses to Interrogato ries Nos . 101 and 10 2 , r':questing 
informat i o n about individua l s participat ng 1n the 
inves tigatio ns wh ich are the subject of th, , o bjectionab le 
Interrogatory No. 100, and ident ificat ion of document!s ). relati ng 
to same, neither identify any individual to be an internal 
audito r o f Gulf no r identify any internal auditing r<:ontro l or 
report o f an internal auditor. The Citizens concede there is 
listed i n response to Interrogatory No . 102 a document of 
Gro ver A. l-1allini i dentif ied in Inte r r ogato ry No. 97 as 
"Manager o f Audits, In terna l Auditing," unde r the heading 
"prese!'lt Gulf Power employees . " The Citizens no te , however, 
that the d ocument is a deposition taken by Croft's attorney, a 
c o py o f which is in Public Counsel ' s possession and, therefore, 
not privileged . The Citizens also argue tha t Gulf has made no 
showing that the r equested information constitutes existing 
security measu res, s ystems , or proc edures taken by Gulf to 
pro tect itself from loss as contemplated by exe mption (c) and 
not post - loss investigatio ns i n t he ordinary course o f business. 

The Commission finds t ha t Gulf has failed to meet its 
burden as established by Rule 25- 22.06(4)(a); Gulf has failed 
to identify the s pecific information which just ifies 
classification as specified con f idential and to demonstrate how 
the requested informatio n falls within either statutory 
exemptio n o r, absent an app licable exemption, to provide a 
statelt'.ent indica t ing what ills will befall Gulf upo n 
di s c l osu r e. Instead, Gulf seeks to benefit from b r oad and 
uncontemplated constructi o ns of narrowly carved exemptions by 
mere ly invoking t hem. We find such use contrary to the i nter. 
of the Public Records Law, Florida Statutes. 

Based o n the above , we find that Respo nses to 
Interrogatories Nos . 100 & 102 are not entit l ed to s pecified 
confidentiality classi ficat i o n and must be provided to Citizens. 

II. CITIZENS ' FOURTH REQUEST FOR PRODUCTION OF DOCUMENTS 

Concurrent with Gulf ' s Motion for Protective Order as to 
In te r rogato r ies No . 100 and 102, is Gulf's Motion for 
Protective Order as to Citizens ' Fourth Request for Production 
of Documents identified in Interrogatory Nos . 99, 102 and 106. 
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The documents relate to Gulf's investigations of a llegations o f 
improper, illegal. or excessive payment s by Gulf to contract 
vendors; invent~ry sho rtages , asset misappro pri ations, theft by 
Gulf employees and non-employees, and certain payments to Gulf 
executives. 

1. RELEVANCY 

Gulf objects arguing that the requests in Interrogato~y 
Nos. 97, 98, 99, 101, 102, and 1 03, relating to Gulf's internal 
investigations of improper vendor payments, inventory 
sho rtages, asset misappropriation, or employee and non-employee 
theft, and certain payments to Gulf executives are not re levant 
to Gu lf's entitlement to a rate i ncrease . The Citizens counter 
that not only are issues of imprudent spending, fraud, and 
theft relevant to Gulf's burden of proof before the Co~nission 
as to its expenditures a nd rate base , an uncovered long - term 
high level pattern of abuse o r misconduc t c ou ld i mpeac h the 
validity o f Gulf's filing o r provide a basis f o r imposi ng a 
penalty o n Gulf's authorized re t urn on equity 1s well as for 
disa llowing O&M expe nses be yond benchmark. We agree . 
Investigations as to the reasonableness o f claimed or alleged 
expenses are made inherently relevant to r ate changes by 
Section 3 66.06 (1), Fl o rida Sta tutes : if property is claimed, it 
must be Mused and usefu l ," and if mo ney is invested, it must be 
done "honestly and prudently. • 

2. OVERLY BROAD AND UNDULY BURDENS0f1E 

The Citizens, in Interrogatory No . 103, ask Gulf to : 

Please identify each instance of the payment 
of money by Gulf or provision of goods, 
services o r things of monetary value by Gu lf 
to any of your executives, officers or 
directors where s uch payment or provision 
was not in strict accordance with your 
established written, standard company 
compensation pol ic ies. 

In addi t ion to an objection based on relevancy, Gulf 
o bjects c omplaining that the request is overly broad and unduly 
burdensome because "no time frame is provided." Gulf indic ated 
t hat in addition to a written pol icy on executive compensation, 
several relevant unwritten corporate po licies have evolved 
since i nco rporatio n in 192 8. Gulf's second objection ' 
legitimate. While we find the Cit i ze ns' inluiry to be relevant 
to this docket , we find they should limit their inquiry into 
such payments to t he period t hat would be relevant to the 
pet i tio n for rate i ncrease . If such limita tion is made, we 
find that this information must be produced. 

3. PRIVILEGE 

a) Work Product 

Gulf argues that its documentation of interviews and memos 
relating to its ' investigat ion of improper vendor payments 
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identified in Interrogatory No. 99 is protected from discovery 
under the work product doctrine. Gulf maintains that it 
conduc t ed such investigaLions in a nticipation of ongoing 
litigation brought by Kyle Croft against Gulf, rendering use of 
t he doctrine even more compelling. Gulf a lso argues that 
forced d.isclosure of internal corporate investig.ations would 
deter corporatio ns from inves t igating allegatio ns of wrongdoing 
in the f u ture. The Citizens counter that Gulf has not provided 
a basis for the Commi s sio n t o determine whether the documents 
in dispute are wo rk product beca use it fail e d to file an 
affidavit setting f o rth t he dates upon which and the purpose 
for which the items subjec t to the discovery reques t were 
obtained as required by t he court in Cotton States Mutual 
Insurance Company v . Tu r t le Ree f As soc iates, Inc., 444 So.2d 
595 , 596 (Fla. 4th DCA 1984 }; Select ed Risks I nsura nce Co . v. 
White, 447 s o .2d 455 , 456 (Fl a . 4th DCA 1984). We agree. 

Wi t ho ut this i nforma tion, the Commission i s un a ble to make 
a thresho ld determi~ation a s to whether the d i sputed d ocuments 
are either work product, undiscoverable absen t a showing of a 
party's nee d for the materials in preparing his case and undue 
hardship to obtain substantially equivalent materials by other 
means, or discoverable information assembled either in the 
ordinary course of business or in the mere likelihood of 
lit i gation. Cotton States at 596. While Gulf filed a list of 
75 documents in response to Interrogatory No. 99 as Exhibi t A 
and a list of 153 documents in response to Interrogatory No. 
102 as Exhibit 8, the date when each document was obtained is 
not always i ncluded, the purpose for which the listed document 
wa'i obtained is never prov i ded, and neither exhibit is in the 
form of an affidavit. Gulf has failed to provide a basis upon 
which we can make a finding as to whether all or some of the 
disputed documents are immune from discovery under the work 
product doctrine. 

As the Citizens noted in their Response to Gul f ' s Mocion, 
the documents listed in the exhibits which were dated revealed 
two general periods of activity, one in early 1984, around the 
time of Croft's January, 1984 termination from Gulf for theft, 
and another period beginning o n January 27, 1986, about six 
months before Croft filed his June 26, 1986 civil complaint 
against Gulf. If Gulf files a properly prepared motion for 
protective order, we advise we find doc uments prepared in the 
first, or 1984 cluster, without more, to be prepared in the 
o rdinary course o f business; an internal investigatio n of 
reoccurring a llegations of employee theft and, therefore 
excludable from work product and discoverable. As to th~ 
balance of the documents, we need not 3ddress whether the 
Citizens have met their 1 . 280(b)(2) FRCP burden of showing need 
and undue hardship unless Gulf files a properly prepared and 
successful motion f o r pro tect i ve order. 

We also find Gulf's policy argument regarding the deterrent 
effect of the f o rced disclosure of internal corporate 
i nvestigations unpersuasive in light of the logical c onclusion 
o f that argument; corporations chilled against pursuing, and 
paralyzed by, alle gations o f internal wrongdoing. 
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b) Attorney-Client Privilege 

Gulf argues that ~manv of the documents~ ide n t ified in its 
responses to Interrogato ry Nos. 99 a nd 102, relating to 
improper vendor payments, inventory shortages, asset I 
misappropriation, and employee theft, Mpertain to conversations 
between attorneys representing Gulf in the o ngoi ng Croft 
litigation and Gulf Power's agents a nd employees,M entitling 
the responses to protection under the attorney-client 
privilege. The Citizens counter that Gulf has failed to 
identify which of the listed documents include attorney-client 
communications thereby precluding t he Commission from finding 
any privileged communication. We agree. Wi tnout an 
affirmative showing of whi c h of the 228 documents listed in 
Gulf's responses to Interrogatory Nos. 99 and 102 arguably 
constitute an attorney-c li e n t communication (rather t han 
Mpertain toM one), we cannot make a determinat i o n as to whether 
any of them meet the statuto ry requi rements of Se c tion 90.502, 
Flo rida Statutes, regarding confidential communi cat ions. 

Specified Confidential 

Gulf alternatively argues that if the documents identified 
in Interrogatories No. 99 and 102 are not f o und to be 
privileged, they are entitled to specified confidentia l 
classification pursuant to Section 366.093(3)(b) and (c), 
exempting internal audits and security measures, respectively, 
from public disclosure. The Citizens, incorporating by 
reference their response to Gulf's similar argument in Gulf's 
concurrent Motion for Protective Order as to Portions of I 
Citizens Fourth Set of Interrogatories, counter that Gulf makes 
no reference to either internal audits, internal auditing 
controls or internal auditing reports, or to security measures, 
systems, or procedures in its responses to Interrogatories No. 
99 and 102. Instead, it only seeks to be ne fit from an 
overbroad and unintended construction of the narrowly crafted 
exemptions simply by invoking them. We agree. 

One of the 75 documents li sted in Gulf's response to 
Interrogatory No . 99 and one o f the 153 listed in its response 
to Interrogatory No. 102 is "Deposition of Grover A. Mallini 
10/29/87M who is identified in Gulf's response to Interrogatory 
No. 97, regarding persons interviewed about improper vendor 
payments, as ~Manager of Audits, Internal Auditing" under the 
heading MPresent Gulf Power employees.M Thi s is ins ufficient 
to bring the 75 documents listed in its respo.nse to 
Interrogatory No. 99 regarding documentatio n of 1mprr er 
payments to vendors within exemption (b) In addition, Gulf's 
responses to Interrogatory Nos. 99 and l u2 list many interviews 
and memos involving six persons identified in Gulf's r esponse 
to Interrogatory No. 98, regarding persons participating in 
investigations of improper vendor payments, as MSecurityM under 
~Present Gulf Power employees. M These indicia of 
after-the-fact investigations are insufficient t o bring the 153 I 
documents listed in Gulf's response to Interrogato ry No. 102 
within exemption (c). 

Interrogatory No. 106 of the Citizens • Request for 
Product ion of Documents identified all documents relating to 
conver sations regarding Gulf's investigations of payments to 
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Gulf executives which were not in strict acco rdance with established written company compensation policies. Gulf's response was ·none• and we need not, therefore, address objections, motions, or requests for confidentiality in relation to Interrogatory No. 106. 

I n consideration of the f o regoi ng. it is 

ORDERED that Gulf Power Company's responses to Interrogato ry Nos. 
Interrogatories are 
furtt:er 

100 and 102 in Citizens' Fourth Set of 
not entitled to a protective order . It is 

ORDERED that such respon~es are 
specified confidential classification. 

also not e ntitled 
It is further 

to 

ORDERED that Gulf Power Company's response to Interrogatory No. 103 in Citizens' Fourth Set of In t errogatories is entitled to protective order until such time as t he Citizens limit their inquiry t o the period relevant to the petitio n for a rate increase. It is fu rther 

ORDERED that the documents identified in I nte rrogato ry Nos . 99 and 102 of t he Citizens' Fourth Request for Production of Documents are not entitled to protective order. It is further 

ORDERED that such documents are 
specified confidential classification. 

also not e ntitled 
I t i s f u r the r 

to 

ORDERED that if a protest is filed within 14 days of the date of this order it will be resolved by the appropriate Commission panel pursuant to Rule 25-22.006(3)(d), Florida 
Administrative Code. 

By ORDER of Thomas M . Beard, Commissioner and Prehear ing Officer, this Jrd day of HAY 1989 

( S E A L ) 
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