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ORDER ON RATE- SETTING PROCEDURES 

BY THE COMMI SSION: 

BACKGROUND 

This proceedi~g was insti t uted by this Commission on our 
own motion to inves tigate possible alternatives to existing 
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rate-setting procedures for water and sewer util i ties. We he l d 
an initial worksho p on Augus t ll, 1988, in Tallahassee . The 
purpose of the wo rkshop was to so l icit discussio~ on ou r 
cu rrent r ate-setting procedure s among all in t e r ested parties. 
Several representatives from utilities participated i n t he 
workshop as well as represent atives from t he Office of Public 
Counsel (OPC). A second works hop wa s held in Orlando on 
September 13, 1988, to review the matters i dentified at the 
prior workshop and Lo begin to develop issues to be cons:dered 
at our formal hearing. A t hird workshop was held in 
Tallahassee on October ll, 1988, to discuss and finalize the 
issues to be addressed in this proceeding. At the third 
wo rkshop , the final wording of nineteen specifi c issues was 
developed and agreed upon . 

This proceeding has been unusual from its outset through 
the hea r i ng in its informal c haracter. The l e vel of 
informality was purpose ly maintained to encourage the 
participation of witnesses who otherwise might not have been 
able to participate in the t raditional fo rmal fa s hion for 
various reasons . It did, in fact, permit several •.-~itnesses to 
file testimony on a vo luntary basis, and allowed $evera l 
~itnesses who participated to do so without benefit o f counsel. 

The Prehearing Conference was held o n January 4, 1989, 
and the hear i ng was held on January 11, 1989, i n Tallahassee. 
Numerous representatives of the water and sewe r i ndus try 
participated i n this hearing, includi ng ut1lity owners and 
co nsultants and the F l orida Waterwo rks Associa t ion, as well as 
an atto rney involved i n practice befo re the Division of 
Administ r at ive Hea r ings, and the Office c f Public CounsP l. 
Fol lowing is a d iscussion of ou r f i ndings and dec isions 
regarding each o f the issues addressed i n thi s proceeding. 

CRITERIA FOR CLASSI FICATION OF WATER AND SEWER 
UTILITIES FOR RECORD- KEEPING AND STAFF ASSISTANCE PURPOSES 

We are concerned that the current criteria we use to 
determine the record-keepi ng requirements and the eligibility 
f o r staff assistance of water and sewer utilities may need 
refinement. For t h is reason, we identified this issue t o a llow 
the wate r and sewer industry representa tives to give us their 
suggestions and comments. Cur rently , our rules provide for 
staff assis tance for util ities with $ 100,000 in annua l rev~nues 
for each system. Also , the record-keeping requirements fo r 
Class C util ities are not as stringen t as those required for 
Class A and B utili ties. 

The witnesses gave confl i cting testimony o n this issue. 
Witness Guastella stated the interrelationship of revenues, 
expenses and rate base could be used as c r iteria. Under 
cross- e xami nation, however , he stated t ha t it would be 
necessary to exami ne e ach utility o n a cas e - by- case basis. 
Wi tness Nixo n believes the current criteria are genera lly 
appropriate, but that the number of customer s and revenut . 
should be used as cri t eria for acceptance for a staff assisted 
ra te case. Wi tness Layne suggested the nun.ber of customers and 
the financia l expertise of u t ility personnel should be 
considered . Witne:.;s Thompso n · s t estimony was adopted by 
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Witness Dlohy. Mr. Tho mpso n' s prefiled direct testimony states 
that t he gross r e ve nue o f u t ilities used Co r c l ass ification 
s houl d be raised fo r r a te c ha nge purpose s . 

No ne o f the wi t nesses could specifically quantify the 
level o f custome rs o r o the r crite r ia t hey pro posed a nd none 
stated a s pecific problem wi t h the pres e n t c ri ter ia. Since 
none o f t he witnesses proposed s pecific changes 0 r how to 
i mp lement s uch changes , nor commun i ca ted a ny s pec ific pro blem 
wi th the current crite ria, we find that o u r cu rr~nt criter ia is 
still app ropria t e. Rul e 25-30. 455 , fl o rida Admin i stra tive 
Code , cu r rently provides f o r waiver of t he criteria fo r 
e ligibility for staff assistance where t he uti tity can 
demonstrate the benefi t to its c ustome rs. 1·1e f ind t hat t he 
cr iter i a ra ised i n discussio n of this iss ue are appropriate to 
conside r in o ur f u t u re determinatio ns of reque sts f o r waiver of 
current eligibility requirements for sta f f assistance . 

PROCEDURAL VEHI CLE FOR CONSIDERATI ON OF THE 
IMPACTS OF THE EPA/DER REQUI REMENTS !MPLEMENT ING 

THE SAFE DR!NK !NU WATER ACT AMENDMENTS 

The r ecent e nactmen t o f t he Safe Drinking Water Act 
Amendments has res ulte d in, a nd will c o nti nue to generate, new 
EPAIDER treatment requirements that will fina ncially impact 
water and s ewer utilities . These new treatment re quirements 
will, inevitably, demand capi t al improvements a nd, the r efore, 
increased revenue require ments . Both the wa ter a nd sewer 
indust ry a nd t hi s Commission a r e ve ry c o ncer ne d abo u t how to 
address these financial impacts . The r e fo re, a major issue in 
this proceeding has been : What is t he mos t a pprop r iate vehicle 
by which to address t hese i mp acts? Wo u l d a procedure s i mila r 
to t hat in the "pass - t hro ug h" sta tu te , Se ctio n 367 .081 (4), 
Floc ida Statutes, be appro priate o r is the limi ted proceeding 
authority granted by Sec t i o n 3 67-:0822 , fl orida Sta tutes , the 
more appropriate vehicle? 

We addresse d t hese issues at the wo rksho ps we held o n the 
"Suns et r eview" o f Chapte r 367, Florida Statutes . We have 
submit t ed o ur pro posed s tatutory c hanges f or cons ideration by 
the appropriate legislative committees. As pa r t of those 
pro po sed statutory c hanges, we proposed an augme nte d llmi ted 
proceeding autho ri t y as t he most appropriate vehicle to 
conside r the impacts o n ut i lities of the EPA/DER r e quirements 
imp lementing the Safe Drinking Wa ter Ac t Amendments. The 
proposed legislati o n submitted was the s a me as t hat p Lesented 
by Wi tness Heil at t he hea ring. 

I 

I 

The majo ri t y o f t he witnesses testify ing o n these issues 
s upported the use of t he limited proceeding authority to 
c onsider the impacts o f the EPA/DER r e qui r ernents being 
i mplemented due to t he rece ntly- enacted Safe Drinking Wate r Act I 
Amendments. Two witnesses t e stif i ed that t he y believed both 
app r oaches s hould be av a il ab l e d e pending o n the utility ' s 
situation. Only o ne wi tness test i f ied tha t s he believed that 
legislation simi lar t o the "pass t h roug h" provis i o n o f Sect'on 
367.081(4), Florida Statute s, was the most des irable appro ach 
to use. That witness clarified t hat s l e prefe rre d the "pass 
thro ugh" provision for t es ting r e quire men ts , bu t s he thought 
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t hat a ny capital impro vement s wo uld be bette r nandle d through a 
li mited proceeding. 

Accordi ngly, we believe that the limi ted proceeding 
authority, in Section 367.0822, Florida Statutes , is the most 
a ppro priate vehicle for thi s Comnission to c o ns ide r the impacts 
o f the Safe Dr inking Water Act Amendment s a nd we have included 
amendments to that sec tion in our l e gislati ve package ~ubmitted 
as a pa r t of the Sunset rev iew p r ocess. However , t he proposal 
we submitted refe r red to capital i mprovements required by "any 
governmental agency ··. we hereby modify t ha t l a nguage to 
inc lude a s pec ific refe r ence to cap i tal impro vement s to water 
o r wastewate r systems in o rder to implement the Sate Dri nking 
Wa te r Ac t Ame ndments. 

In accordance with ou r proposed legisl ation, this 
Commiss i o n s hould be autho rized to permit t h e co llection o f the 
pro posed rates within n inety days after the fi ling o f an 
a p plication for s uch increase , provided t ha t the improvements 
have been placed in service . Such pro posed ra tes s ho uld remai n 
in effect until t he final date of t he order. 

BEGINNING AND YEAR- END AVERAGE 

All witnesses testified t hat t hey would recommend the use 
o f a simple beginning a nd year e nd average to ca1cul ate the 
c omponents o f the test year in a rate case, i nstead of the 
thirteen month average curren tly used by the Commission for 
wa te r and sewer utilities. These same witnesses a l so test ified 
that there wo uld be materia 1 cos t s avings tnrough the use o f 
the simple average. Several testified that the ut~lities 
sho uld also be given a choice to use t he method that they 
prefer. Some witnesses admitted o n cross-e xam i natio n that the 
freedom of choice would pro bab ly result in the utility choosing 
the method that produced the h igher rate base. 

Upon consideratio n, we f ind that a c hange to t he use of 
the simple average method fo r ca lculating the components of the 
test year would produce sav ings in rate case e xpe nse s ince it 
is a less cos tly calculati o n fo r t he util ities to perform. We 
also find that the use of t he simp le average method compared to 
the use of the t hi rteen mo nth average method i s no t like ly to 
cause a material cha nge in a utility' s revenue requirement. 
Therefore , we direct o ur staff to initi ate rulemakin~ to 
imp l ement the simple a verage met hod a nd to include thi s matte r 
in the existing Doc ket No. 871140-WS, Ame ndment of Rules 
25-30 . 430 to 25-30.44 2 , MFRs . 

WOR KING CAPITAL CALCULATI ON 

Presently, the Comm i ss i o n u t ilizes a balance s heet 
approach in calculating wo rking capital. Eve ry witness who 
t estified on this subject s uppo rted a formula a pproach to 
calculating t he working capital a l lowa nce . Most also conc luded 
that deferred charges s ho uld be a separate rate ba:. _ 
component . Wi tness Guastell a t estif ied t c the Federal Power 
Commi ssio n method, which is a formula based upo n the number of 
days lag between re~e ipt of revenues a nd the time in which the 
expenses are incurred. Mr. Guastella testified that this 
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f o rmula method hns l u nq l>uo' n c o ns ide red t h u b~st a I ternat i ve to 

costly lead lag wo1 ~1m1 ,·,q>l .tl :;tudies . lie further stated 

that the method wo s v:01 .1bl i:.;hed to devcl o p a reaso nable 

estimate of a ulii!Ly ' s wo tking cap ita l • ~cds while , at the I 
same time, avo1ding I'XCI'!i!dVC cos ts of perfo t ming s tudies. Mr. 

Guastella also b•lti'Vo": 111 1 d~ict t ed c h .11 gcs s ho uld be a 

separate rate bosu comJH) nunL with suc h p ractice being r out i ne 

when using the fo t mUI •• •lJlpt o ach . 

Witness N1xo n bt•lt o'v~s this Commission s hou l d return to 

the formula appro 1ch l O I lhtou t easons . Fir:;t, wo rking c.:~pital 

is se l dom matoti.1l l•J ·•tho r r ate ba so o r the revenue 

requirement . Soco nd. tho c o st o f prepat ing a 13-mon t hs' 

balance r equired 10 1 ho b.l lance s hoct me hod i s very high. 

F inally, the balilliCO ::h'''" mul hod do c s not accurate ly re f l ect 

the working capit,ll t oquit umull t:.; l OI most wa ter and sewer 

utilities. r1 r. Nixo n .. llso s uppor t s sepa r ate r ate base 

treatment for dct 'll l.!d dell! s . 

Wi tness l.ayno tu:: t i ti od t hat the 1/8 of Operation a nd 

t1aintenance (l /8 o ( 0 & M) Co unu l a appro ach provi des a utility 

with the funds I ncods to meet its operat i o n a l e xpenses . She 

stated that a uti l ity .lpplying f o r a t ate increase ma y h ave a 

ver y low or negati ve wo rk i ng capital us1ng t he ba l a nce s hee t 

approach and thc1 oby may not have •1dequat~ funds to meet its 

cu r rent o perati ng cxp 'n:.;os. Ms . l.ayne ~ 1 so stated that a 

utility n eeds to t ~cov~• t he time v a !ue cost o f carrying 

deferred charges I n n 1dur t o be mad.:! whu l e and therefore 

deferred c ha r ges s hould bt• ucatcd a:; a ~ CP<~tate compo ne n t of 

rate base. 

~Is . Kimbell O ( Sout.hc111 !.i tates Utili ics , lnc ., testified 

to the cost savings in' '' c case e xpense and staff audi t t ime 

o btained by using tht.l l u t mul ,l metho d. She a l so stated the 

fo r mula approach rocOQillt.':. the wotking capita l needs of a 

uti I i ty to pa y f o r its OJlt.H·1L i ng and rna i n ten ance costs prior to 

receiving payment f r om r·us LOtncrs related to those costs. rn 

addition, Ms . K imball, 111 adopting tote. Sweat ' s testimony, 

testified in favo t of d fcttcd c harge s bei ng a separate item in 

rate base . 

tote. Kelly o t p,,l m Coast Utility Corpo r ation also 

testified in favo t o f u:.l nq the fo r mu la approach . He testified 

regarding the h1sto 1 y l> l t.hc b<.l l a nce s heet approach as u sed by 

this Commission . Ito sL,1t 1•d thal t hi s Commissio n first us r>d the 

balance sheet method in t>ockct No . 800014-T! for the te l e pho ne 

industry . It wa s l ,lLOI .1ppl i c d t o t he water and sewer 

industry. Mr. Kelly l'!iltficd that a majo r differe nce betwee n 

the wate r and sewe 1 i tH.IIt ~l t 1y und t ho telephone indus try is the 

non-used and useLul pl .lnt. The Lclcpho ne i ndustry does not 

have la rge amount s o C tHHI-usc<l and usofu 1 p lant. He furthe r 

I 

stated t h at propet llpplil' .lti o n o f the ba l ance s heet method 

r equires distingui s hin<J lllt>!liJ uo n- usuu compo nents o ( wo r k i ng 

1 cap ital from thosu tholl ,1 11 1 u sed and u seful. Mr . Ke lly 

believes thi~ task t o Ill' V lllU.l l l y imposs ible , especia lly for 

highl y liquid itcms :.uch Ml cJsh. Mr. Kelly also suppo r t u 

deferred c h arges ll.:inq t t Oiltl'd as a sepa rate r ate base 

component. 

Witness O'B 11 011 t1•:.t II It' d to Lhe cost savings that could 
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be obtained by using the formul a approach i nstead o f the 
balance s heet approach. He stated t hat it is possibl e that 
between ten and th ir teen perce nt of t he time of condut:t ing a 
rate case could be e limi nated . Mr . O' Brien also suppo rted 
treati ng deferred charges as a separate rate bas e component . 

We believe that the balance sheet approach t o wo rking 
capital is the most accurate reflection of a u ti lity·s 
investment in wo rking capita l. It allows the r ate base and 
capital structure to be reconciled, which ins u res the 
a ppropriate ra te o f return calculatio n. As Order No . 10029 
states , the bala nce s heet approach more accurately represe nts 
actuals , rather t han hypo thetica l s . It is not , ho we.,er , cost 
justified f or the water and sewer industry. We a r e persuaded 
that some portio n o f the cost of processi ng a rate case cou ld 
be saved by eliminating the balance s heet wo rking ca pital 
calculation. We believe t hat t he c os t savings i n rate case 
e x pense by using a f ormula approach wi l l offse t t he exactness 
o f the b alance sheet approach. rt may also allow a working 
capital allowance f or t he utility which cannot p r ove its 
worki ng capita l i nvestment , but still has working capital 
needs , as testi fi ed to by most of t he wi t nesses . 

We believe it a ppro priate to str ike a c ompro mi se between 
the established superior i ty of the ba l ance sheet approach as 
the most accurate reflection of a utility's ~locki ng capita L 
and the wi tnesses ' per!.uas ive arguments f o r the fo rmula 
approach and an allowance for defer r ed debits, as a l ess 
expensive, yet fair app r oximation o f a util . ty' s working 
c apital needs. We wilL therefore, util ize a l /8 of 0 & M 
f o r mu l a calculation of working capi t al, but we will not approve 
a ny allowance for deferred debits. If thi s method is not 
a pplicable to a particular utility, it would be required to use 
the balance sheet method and pay fo r all rela ted expenses 
i ncurred i n supplying the i nformation . This compromise will 
allow for working capital needs in all water and sewer 
utilities with reduced rate case expense. It will also 
simplify and improve t he rate case process for water and sewer 
utilities i n the same manner as the leverage formula and the 
depreciation r u le have for the cost of equity and depreciation 
expense, respectively. This Conunission has, i n the past, 
recognized the differe nce between t he water and sewer industry 
and the other larger indust ries in the a r eas of cost o f equity 
and depreciation expens e . 

Therefore, we fi nd that the 1/Bth of Oper ati o n and 
Ma intenance Expenses fo rmula approach for working capital is 
appropr i a te f o r calculat ing working capital for water and sewer 
utilities, but that deferred cha r ges will not be a separate 
charge or allowed as a portion of working capital. In 
addition, if the formul a approach is not appropriate for a 
utility, tha t utility will bear the bu rden, and the cost of 
that burden, to pro ve t he ba lance s heet approach. We here by 
d irect our staff to i n iti ate rul emaking on this matter and 
include t h is issue in the o ngo ing rulemaki ng Docket No . 
871140-WS, Ame ndment of Rules 25-30.4 30 to 25-30 . 442, MFRs. 

PRICE INDEX 

The quest i on of whethe r a limitation should be placed on 
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a ut i li t y' s o ptio n to file a price index during the pendency o f 
a r ate proceeding elicited testimony both pro and con. Mr. 
Nixon testified against placing such a limitation, :~ tating that 
inflation continues during a rate case when a histo rical test I 
year is used and if a utility cannot index its rates. it will 
never be able to reco vE'r the defici e nc y that accumu lates. He 
did ackno wledge, howe ver, that an index rate adJustment during 
a rate case causes some customer confusion. 

Witnesses Cardy and Sweat testified that placing such a 
l imitation would not be unreasonable and would help with 
customer understanding aud acceptance . Mr. Sweat suggested 
that any lunitati o n duri ng a rate case should extend for no 
more than eight mo nths. 

We believe that placing a limitation on the utility's 
use o f the price index mechanism during the pendancy o f a rate 
case would be appropr1ate. Utilities can receive interim rates 
during a rate case if t hey make a prima faciP. showing, so any 
harm caus ed by inflation during the proceeding is mitigated. 
Also, our experience has shown t hat further rate i ncreases 
during the pendancy o f a rate case caus e some customer 
confus ion and frustrati on. We believe that the price index 
procedure should not be used within the twelve-month period 
from the officia l fi ling date of the rate case. Such a 
restr i c tion wo u ld require a statutory c hange and we have 
inc luded such l a ngua ge in our legislative package as part of 
the Sunset review p rocess . 

When a utility files an application for a rate increase, 
it must also submit Minimum Filing Requirements (MFRs) which 
consist of various schedules. Discovery in the case often 
takes the form of interrogato ries to the utility. The question 
was raised as to whethe r the MFRs and interrogatories should be 
tailored according to the size or type of company. 

Several parties are concerned with the proposed revisions 
to the existing MFRs being addressed in Docket No. 871140-WS, 
as well as the number o f interrogatories served by staff in a 
rate case. They seek to reduce the proposed MFRs and the 
number o f inte r rogatories as they are concerned over rate case 
expense caused by their a nswering what they view as unne~essary 
MFRs and interrogatories. 

We share the u tilit ies ' concern about rate case expense 
and unnecessary questions. Ou t staff has already reviewed, for 
a second time, t he proposed MFRs and have made further 
reducti ons. These t1FR s have been distributed to the industry 
for further comments. Further, staff has attempted to design 
interrogatories s pecifically for the utility in question. We 
will continue t o s e a rch for and make further reductions in the 
future where feasible. 

PROPOSED AGENCY ACTION 

The existing statute provides that the Commission can 
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wi t hho ld c onsent to the operatio n of all or part of a rate 
request within sixty days o t the utility's date o f filing. 
Such c o nsent cannot be withheld for longer than eight months. 
I f c onsent is wi thheld f o r more than eight months, the uti 1 · ty 
can place its pro po sed new rates into effect unde r bond and 
s ub j e c t to refund. Section 367.081(6), Florida Statutes. 
Yea rs ago , the Commissio n develo ped a Proposed Agency Actio n 
procedure to facilitate the handling of cases. The Commi ssion, 
a f ter cons i deration, issues a proposed (PM) order which is 
preliminary, but which will become final if not protested by a 
substantially affected person within a time specified. If 
pro tested, the order becomes a nullity and a de novo proceeding 
ensues . When a rate case is issued as a PAA and is then 
pro tested , a good portion of the eight-month period referred to 
a bove has elapsed. This places t he parties and the Commission 
under sharp time c onstraints to complete the de novo proceeding . 

As a r emedy to this situation, our staff suggested that 
wate r and sewer ut ilities be given the option to choose whether 
t o use t he PAA process, with a "five-month clock" for 
process ing of cases. The "eight-month clock" will start if a 
va l id pro test is made t o the PAA order. 

At the hearing, witnesses Sweat, Layne a nd Nixon 
testified in favor of this approach. Witnesses O'Brien and 
Kelly o pposed it since it raised the possibility of a rate cas~ 
taking thirteen months to complet e, and thus wou ld cost more. 
Also, a utility not using this option would be sub)ect to 
unfair criticism and the possibility o f disallowanc e of r ate 
cas e expense in t heir opinion. 

Upon consideration, we belie ve this proposed "PM option" 
approach has merit and would give t he utility flexibility in 
choosing the PM process . We do not agree that utilities not 
opting for the PM process would be subject to unfair criticism. 

This proposal would require a c ha nge in Chapter 367, 
Florida Statutes. We have included this "PM option" in our 
proposed changes to the Chapter as a part of the Sunset review 
process. 

As sta t ed previously, when a PM is protested, a de novo 
proceeding, pursuant to Section 120 . 57, Florida Statute s, is 
required. The question was raised as to whether we cou ld 
require protests to a PM to be issue-specific and then limit 
the hearing to those issues, in an attempt to reduce rate case 
expense . Six utilities and individuals participating as 
pa rties i n this matter agreed that requiring protests to be 
specific, and then limiting hear i ng s to those issues only, was 
a good idea . Six other parties simp ly took no position on the 
ques t ion. 

Witness Nixo n s aid that often there are broad-brush 
i ntervenor pro tests made to categories s uch as the compa ny's 
rate base, net operating income, cost of capita l and rates, 
with no specific bas i s set f o rth. Such protests appear to be 
made without knowledge o r r egard to the specific facts in 
case and are raised to preserve the option to go on a "fishing 
expedition". Such p rotests are not in the customers' inte rest 
since the customers ultimately pay the costs for such fishing 
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expeditions. He believes that a n intervenor s hould have a 
specific obj ection to an issue instead of merely obje~ting to 
the fact that a rate increase ha s been grante d. He believes 
that t he s taff 's work on t he PAA produces enoug h publ ic I 
informatio n to allow an intervenor to formulate a specific 
protest. 

Witness Layne test i fied t hat t he current o bjection 
process is vague and amb iguous and a llows a •guilty until 
proven innocen t • atmosphere to develop. The objec t or's issues 
s hould be s pecif ic as to a line item and the bas is of t he 
inquiry. The ratepayers u ltimately bear the burde n for 
increased costs associated with recreati ng t he whee l for the 
objecto r. 

Witness O'Brie n suggested that parties s hould be able to 
file speci fic object ions to staff's r ecommendation . The s t aff 
recommendation and case file can be used to develop 
o b jections. It should then take no l o nge r than five months to 
resolve the case, for a tota l time period of ten months. Mr . 
O'Brie n a l so s tated that if the process is to be efficient, i t 
must presume that the facts gathe red by staff are reasonable. 
Speci fic parts of the staff's recommendat ion s hould be 
challenged f o r good cause. Broad objections which o pen up t he 
whole case and r esu l t in the waste of all the eEfor t expended 
up to t hat date, should be avoided . 

Wi t ness Kimball stated t hat t he hear ing process is 
extremely expensive, but could be control l bd somewhat by I 
requi r ing protests to be specific and t he n limiting the 
hearings to addressing only those issues . Witness Thompson 
also testified that the Commission should l imit hea rings to 
protested issues. She belie ves t hat staff s hould be requi red 
to br ing cases to hear i ng with i n 90 days. 

The various parties ' support for t he Commission requ1r1ng 
protests to ue speci fic and t ha t s ubsequen t hea r ings be limite d 
to those speci fic issues seems to spring unifo rmly from t he 
desire to 1 im i t t he i ncreased costs generated by hearings that 
sta r t from ground z e ro after t he Commission has issued a PAA 
order. Some of the part ies' suggestions , whil e practica l, may 
not be in accord wi t h case law regarding t he applicant's burden 
o f proof. 

Section 120. 57(1), Florida Statutes, requires t he 
Commission to grant a heari ng to a protestant if that 
pro testant demonstrates that there is a dispute of materia 1 
fact and that he o r she will be s ubstantially affected by the 
Commission ' s proposed action . 

At the presen t time, the typical protest filed to a PAA 
order o f this Commission i s fi led by t he Off ice of Public 
Counse l (OPC) and identifies no specific fac ts i n dispu te. I 
Such a protest usua l ly contai ns a statement that t he protestant 
is concerned that the compo ne nts of rate base, net operatif'l" 
i ncome, or capital structure, as set fo r t h in the particula r 
order, have not been properly determined and, t herefore , the 
ult imate rates are ove r stated. 

Section 350. 061 1 , Florida Statutes , p r ovides that OPC has 
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the right to participate as a party representing the Citizens 
o f fl ori da in any mat te r before the Commission. I , light o f 
this, traditiona l ly, whe n OPC has intervened in a matte r before 
the Conunission , a genera 1 protest has been accepted as 
sufficient. OPC generally does not participate in a PAA 
proceeding until the point of fili ng a p rotest. Therefore, OPC 
may not have facts any mo re spec if i c t han general c o ncerns with 
categories of issues to include in its protest. 

When pro t ests have bee n r e ceived from other persons, 
si111pl y stating that they were substantially affected a nd tha t 
t hey disputed a material fact i n a PAA o rder, the Commissio n 
has generally gra n ted the pro testant a hearing. This is 
because the s ame ratio nale, reg a rding the lack o f participation 
i n the process up t o the poi nt o f i ssuance of a PAA order, 
applies. 

The fir st District Court o f Appeals has spoken to the 
questio n o f whether protests t o a pre liminary agency action can 
result in a hearing o n limited issues. In florida Department 
o f Tra nsportat 1on v. J .W. C. Co mpany, rnc., at 396 So. a d 778, 
t he Court stated: 

The petition f o r a formal 120.57(1 ) he aring, 
as in this case , commences a de novo 
proceeding. See Genera 1 Development CQrP:' 
v. Division of State Planning, 353 So .2d 
1199 (Fla. 1st DCA 1977); Couch Const r uction 
Company v. Department of Transpor t ation, 
sup r a; McDonald v. Department of Banking and 
Fina nce, supra. Section 120.57 proceedings 
•are intended to formulate final agency 
action, not to review action taken earlier 
and prel imi na rily• . McDonald v. Department 
of Banking and f i nance, s upra, at 584 

The Court further stated that the appellant's position: 

ignores t he fi rmly established 
principle, a lready alluded to in t his 
op 1n1on, that the proceeding leading up to 
t he issuance of DER's notice of intent is of 
the type t hat has been characterized as 
•freefo rm• action, and as such the decisi o n 
produced is merely • p reliminary•. Capeletti 
Brothers Inc. v. Department of 
Transportation, supra. Under Rule 
17-1.62(3), Flor i da Administrative Code, a 
letter of intent to issue or deny a permit 
is •propose d agency action•, which becomes 
•final agency actio n• only if no hearing is 
requested by an object ing party within 
fourteen days o f receipt of notice of the 
proposed action. Clear ly , there was no 
final agency action by DER in this 
proceeding prio r to the pet itioning 
landowners ' r eq uest foe a heari r.g. Their 
request foe a hearing commenced a de !!..Q.Y.Q. 
proceeding, which, as previously indicated, 
is intended •to formulate final agency 
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action, not to review 
and preliminarilyM. 
Department of Banking 
So.2d 778, at 786-787. 

action taken earlier 
See McDonald v. 

and Finance, at 396 

We read t he l anguage in this case to require us to 
institute a de novo hearing when a n appropria t e petition is 
filed protesting a PAA order issued by t his Commission since 
such order is prelimina ry i n natu r e. Further. in a r ate case 
setting , the utility applying fo r increased rates bears the 
ultimate bu rden of proof in such a proceeding . Therefore, it 
would not be legally a pp ropriate for the Commission to attempt 
to narrow t he scope o f such a proceeding at the outset to 
specifically pro tested issues. 

However, the concerns raised over this matter are shared by 
the Commission. Ra te case expense is a vexing matter since 
utilities are ent itled to recover their reasonable and prudent 
expenses. As a first step, we will therefore initiate a task 
f o rce and invite OPC and indu s try r epresentatives to work with 
our staff t o deve l op statu tory proposals tha t would permit a 
more cooperative and efficien t process than the Commission is 
currently requ ired t o utilize . 

RATE CASE PROCESS 

I 

Witness O'Brien s uggested some specific s teps be eliminated I 
from t he Commission' s current procedures in conducting a formal 
rate case . He s uggested that the preliminary prehearing 
conference and the fo rmal establishment of issues be 
e l iminated, as well as his perceived redundancy in filing 
rebutta l testimony and responses to audit findings. He 
testified that the benefit obtained by these steps is not worth 
the time i nvested to t a ke the steps. 

We believe t hat in most instances the establishment of 
issues, e xchange of information, a nd the consolidation or 
stipulation of issues that take place during such informal 
conferences may save a great deal of time and effort in the 
long run. However, in some cases, these steps may be 
eliminated. An audit response is not the same as rebuttal 
testimony, so there is not a redundancy. We believe i t 
appropriate to tailor the procedures to t he type and complexity 
o f the cases and will continue to review and refine our 
procedures . 

HEARI NG OFFICERS 

Presently, the Commission hears its own cases under the 
author i ty contained in Chapte r 350, Florida Statutes. In 
previous years, the Commissio.n sent cases to the Division of I 
Adminis t rative Hear i ngs (DOAH) for hearing or utilized its own 
hearing officers. In this inves t igation , we examined the 
questions of whether we s hould send cases to DOAH or 
reinstitute Commission hearing officers. 

Three witnesses testified in 
sending cases to DOAH for hearing. 

suppo rt of the Commission 
The witnesses stated that 
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using DOAH hearing officers would give the Commissioners more 
time to consider policy matte r s and would give the Commission 
greater flexibility in establi s hing hearings. It was suggested 
that using OOAH hearing of fice r s rather than re- instituting PSC 
hearing officers would be more cost-effective since DOAH 
hear i ng officers were already i n place and would engender 
greater public perception of objec t ivity . Wi t ness Bentley 
testified that it is no t necessary fo r t he agency head to 
conduct e very hear i ng in o rder to make po licy deci sions. He 
stated that policy decisions are ultimately ba sed on what the 
facts ultimately are and that you surround those facts with 
pol icy . 

We are no t persuaded by the test1mony in t his proceeding to 
change our practice and stop hearing cases. The record s hows 
that i n order fo r OOAH to hear a case t here must be a dispute. 
It is quite common i n wate r and s ewer ra te cases to have no 
intervenor. Unde r DOAH·s par ameters, it would appear they 
would not be able to hea r thos e rate cases becaus e t he re is no 
"dispute" s ince there i s no other party . 

DOAH is designed to be the fact-finde r in adversarial, 
judicial-type proceedings . Much of what the Commission does is 
legislative in nature and case l aw holds that rate regu l ation 
is legislative in nature. United Telephone Company v . Mayo, 
345 So 2d 648 (Fla . 1977). Further , a ut il ity mu s t prove its 
case when it seeks r a te relief, whether there is another party 
or not. DOAH appa r ently would not hear those cases in which 
there is no other party to put a matter "at i~sue" and thus no 
"controversy•. However, the Supreme Court in South Florida 
Natural Gas Company v. Public Service Commission, 534 So . 2d 
695 (Fla. 1988). stated that the •act of filing a rate case 
creates issues of material fact for all facts c omprising the 
justification for the increase.• Thus, matters can and must be 
put •at issue• in a rate case and in Commission-conducted 
hearings we can do that whether there is an intervenor or not. 
Staff can put the matters at iss ue i n its role of assisting the 
Commission in investigating and determin i ng t he actual 
legitimate costs of the proper t y of each utility company 
actually used and useful in the public service. 

Also, DOAH does not hear public testimony, per se . Input 
of customers is essential as quality of service i s an important 
determinant i n a rate case. 

Finally, DOAH hearing officers make findings of fact and 
conclusions of law, with questions of law and pol icy being lef t 
to the agency head. Under Subsection 120.57(10), Florida 
Statutes, the agency may reject or modify the conclusions of 
law, but may not reject or modify the findings of fact unless 
the agency first determines from a review o f t he record, that 
the findings of fact we re no t based upon competent , substant ial 
evidence . If t he hearing officer recommends a penalty , the 
agency may not change the penal t y without rev1ew of the record 
also . Ho,wever, a great ma ny of the " factual" findings made i ·· 
Commission proceedings are imbued with po licy considerations 
that are within the special expertise of 1 he Commission. The 
law allows t he agency t o rej ect s uch f indings of fact made by 
the hearing officers . Fo r e xample , an apparently factua l issue 
such as •what is the appropri a te level of working capital" is 

163 



164 

ORDER NO. 21202 
DOCKET NO. 880883-WS 
PAGE 13 

tied to the policy issue of whether the balance sheet or 
formula method should be used to make that calculation . Thus, 
if a OOAH hearing officer made a findi ng of fact on the working 
capital allowance and used the formula metl1od, the Commission 
would likely look at that issue again because of the policy 
implications ar1s1ng from how that allowance was ca l culated. 
Thus, there would be little time s aved for the Comwissioner s. 

Finally, if the Commission no longer conducted water and 
sewer hearings, it would lose the interaction with the public 
and industry witnesses that occurs during the hearing. The 
Commission would be isolated frorn t hose who are af f ected by its 
decisions. 

If the Commission were to have 
the same concerns would be prese nt. 
not believe sufficient evidence has 
limited investigation to cause us 
procedure. 

its own hearing officers, 
Upon consideration, we do 

been presented in this 
to change our present 

STATEWIDE RATES 

Most of the witnesses that offered testimony on thi s issue 
were in favor of the Commission encouraging statewide uniform 
rates for companies that o perate multiple systems. Witness 
Cardy testified at length as to the bene fits of statewide 

I 

rates. He stated that cost differentials are narrowing between I 
divisions of Florida Cities Water Company, the utility he 
represents . He explained that the utility would likely 
phase-in uniform rates gradually using Nrate zonesN. Witnesses 
Kimball and Sweat, on behalf of Southern States Utilities, 
testified to the many benefits of uniform rates and how their 
company is moving towards the goal of uniform statewide rates. 

We believe there is merit to the concept of statewide 
uniform ra tes. Cost savings due to a reduction in accounting, 
data processing and rate case expense can be passed on to the 
ratepayers. Cross-subsidization can be minimized if the rates 
are established that recognize, for example, the differences in 
types of treatment and facilities. We believe this is an 
approach worth exploring and so direct our staff to initiate 
rulemaking on statewide uniform rates . 

Another matter addressed in this proceeding was whether we 
should require a utility that operates multiple systems and is 
actively acquiring new sys t ems to cease acquisition activity 
for a reasonable period of time so that we may do a 
company-wide assessment of ra tes and c harges, rates of return, 
and earnings, with a view towards establishing uniform 
statewide rates. All of the witnesses addressing this question 
were opposed to the restriction. Witness Cardy testified that 
the Commission's rate-making practices and an individual I 
utility's acquisition activity are two separate areas. 
Witnesses Sweat and Kimball, on behalf of Southern Sta~~s 
Utilities which has an active acqu1s1t1on program, testifl.ed 
that often there is only a "window of oppt rtunityN to acquire a 
system. This restriction could create a situation where a 
larger utility would be prec luded from making the logical 
choice to acquire a property. 
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We agree and believe that no such restriction 
at this time . This Commission should encourage, 
discourage, the acqui sition of small, troubled 
larger, financially-viable companies. 

SMALL-SYSTEM EXEMPTION 

is necessary 
rat :1e r t han 
systems by 

Currently, Section 367.022(6), Flo rida Statutes, provides 
an exemption from regulation for systems wit h t he capacity to 
serve 100 or fewer persons . The questio n was raised whether we 
should pursue a statutory change t o raise the t hreshold of the 
exemption to 100 Equivalent Residen~ial Connections (ERCs ). 

Only Witness Cardy testified on 
raising the threshold . However , 
threshold o n the number o f customers 
ERCs . 

this issue and supported 
he supports basing the 
rather than the numbe r o f 

We are not persuaded by the evidence presented that a 
change is warranted . 

ALTERNATIVES TO 
RATE BASE REGULATION 

In our exploration of ways to refine rate-set ting 
procedures and thus reduce rate case expense, we have, in this 
investigation, begun to discuss alternatives to traditional 
rate base regulation for the sma ll (Cla~s C) utilities . 
Several witnesses testified in favor of using an operating 
rati.o. 

The testimony we received in this proceeding, while 
he·lpful. is not adequate to arrive at a c onclusion on this 
important issue. More information is needed from the industry, 
particular ly the Class C utilities, as well as from OPC. In 
addition to operati ng ratios. some other alternatives worth 
exploring may be woptimal rates", which are the city or county 
rate levels with an allowance to cover costs unique to 
investor- owned utilities, or "comparative rates", which places 
a ceiling on rates based on the optimal sized plant and number 
o f customers. Of course, any such departure from rate base 
regulation would require amendment of Chapter 367, Florida 
Statutes. The authority to utilize alternatives to r ate base 
regulation has been included in the Commission's proposed 
changes to the Chapter as a part of the Sunset review process . 
If t he statutory c hange is autho rized, we will institute 
rulemaking on this subject. 

CIRCUIT RIDER PROGRAM 

Witness Heil, representing Jacksonville Suburban Utility 
Corporation, recommended the formation of a technical 
assistance program for small water and sew~r utilities. The 
program would also provide education to thE:se small ut i lities 
about the industry and the Commission. Members of the Florida 
Waterworks Associa tion (Association) would provide these 
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services o n a voluntary basis . We believe t hi s is an e xcellent 
concept. Should the Association create such a program, 
Commission staff will assist to the extent feasi ble. 

Based o n the f o regoing, i t is, therefore 

ORDERED by the Florida Public Se rvice Commission t hat, 
contingent upon legislative authority being granted, the 
amended l imited proceeding authority, set forth 1n p t oposed 
Sectio n 367 . 0822, Florida Statutes, is appropriate to consider 
the impacts o n water a nd sewer uti lities of the EPA/DER 
requirements implementing the Safe Drinking Wa ter Act 
Amendments. Any rate incl ease resul ti ng from a n application 
under this authority shall become effective 90 days after its 
filing, c ontingent upon the improvements being placed i n 
service. It is further 

ORDERED that staff shall i ni tiate r ulema king to implement 
the simple beginning and year-end average method to calculate 
the components of the test yea r for water and sewer utilities. 
It is further 

ORDERED that staff sha ll initiate rulemaking to implement 
the formula method (1/8 of Operation and Maintenance Expense) 
for calculating working capital f o r wa ter and sewe r utilities . 
Deferred charges, including rate case expense, will not be 
treated as a separate component of workiny capital. It is 
further 

ORDERED that, contingent upon legislative aut.hority being 
granted, a utility shall not utilize the price index procedure 
during the pendency of a rate case for twelve months from the 
officia l date of filing . I t is fu rther 

ORDERED t hat, contingent upon legislative aut.hority being 
granted, a utility s hall have the option to c hoose the proposed 
agency action process for a rate case with a "five-month time 
clock" for the PAA decision. A second "eight-month time clock" 
would begin u pon the filing of a valid protest to the PAA. It 
is further. 

ORDERED that a task force should be established to develop 
proposed statutory changes to nar r ow the focus of hearings 
subsequent to a valid protest of a proposed agency action 
order. It is further 

ORDERED that staff shall initiate rulemaking on the 
of encouraging statewide uniform rates for companies 
mu ltiple systems. It is further 

issue 
with 

ORDERED that, contingent upon legislative authority being 
granted, staff shall initiate rulemaking to explore 
alternatives to rate base regulation for Class C utilities. It 
is fu rther 

ORDERED that upon the creation of a "circuit rider" 
instructional program by the Florida Waterwo rks Association , 
Commission staff may provide assistance to Lhe prog ram to the 
extent feasiblw . It is further 

I 

I 

I 
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ORDERED that each and all of the specific findings herein 
a re approved in every respect . It is further 

ORDERED that this docket is closed. 

By ORDER 
this 8th 

(SEAL} 

SFS 

of the 
day of 

Florida Public Service Commission 
May • 1989 . 

lftiJJ~ 
Division o f Reco rds and Repo rting 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by 
Section 120.59(4}. Florida Statutes, to notify parties of any 
administrative hear ing or judicial review of Commission orders 
that is available under Sections 120 . 57 or 120.68, Florida 
Statutes, as well as the procedures and time limits that 
apply. This notice should not be construed to mean all 
requests for an administrative hearing or judicial review will 
be granted or result in the relief sought. 

Any party adversely affected by the Commission ' s final 
action i n this matter may request : 1} reconsideration of the 
decis ion by filing a motion for reconsideration with the 
Director, Division of Re cords and Reporting within fifteen (15} 
days of the issuance of t his order in the form prescribed by 
Rule 25-.22.060, Florida Administrative Code; or 2} judicial 
review by the Florida Supreme Court in the case of an electric, 
gas or telephone utility or the First District Court of Appeal 
in the c ase of a water o r sewer utility by fil i ng a notice of 
appeal with the Directo r, Division of Records and Reporting and 
filing a copy o f the notice of appeal and the filing fee with 
the appropriate court. This filing must be completed within 
thirty (30} days after the issuance of this order, pursuant to 
Rule 9.110, Florida Rules of Appellate Procedure. The no>;ice 
of appeal must be in the form speci fied in Rule 9.900(a}, 
Florida Rules of Appellate Procedure. 
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