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BEFORE THE FLORIDA PUBLIC SERVICE COMMI SSION 

In re: Request by BEACH BAY 
RESTAURANT f o r e xempt i o n from FPSC 
regulati o n for a sewage treatment 
fac i lity in Lee Co unty . 

DOCKET NO. 890 508-SU 
ORDER NO, 21255 
ISSUED: S-18-89 

ORDER IND ICATING THE NON-JUR ISDICTIONAL STATUS OF 
BEACH BAY RESTAURANT 

BY THE COMMISSION: 

By letter a nd affidavit received April 28, 1989, Beach Bay 
Restaurant {Beach Bay) has requested recognitio n of the 
no n-jurisdictio nal status o f its pro po sed s ewage t r e atment 
facility . Beach Bay seeks an exempti o n as a prerequi s ite to 
o btaining a Departmen t ot Environmental Regulati o n {DER ) 
construction permit for its sewage t r eatmen t faci li t y. 
Pursuant to Section 367.031, Florida Statutes { 1987), before 
DER will issue a cons t ruction permit, i t requires eit her a 
certificate autho riz i ng service o r proof that t he uti I ity is 
not subject t o the regulatio n of this Commission. 

The affidavit shows that: Beach Bay is a dining 
establishme nt i n Lee County; Beach Bay will provide sewer 
se rvice solely for the operation of its restaur ant; no c harges 
wi 11 be made to any o ne for the sewer service; t h e costs o f 
sewer servtce will be treated as a n operational expense of the 
rest a urant; the sewage treatment facility will be l ocated o n 
the premises o f the r estaurant. 

As a mat t er of practice, upon request and s u ffic ient 
proof , the Commission will issue an order indica ting the 
non-j urisdictional or exempt status o f water or se•..ter 
faci lities, i f they qualify under the appropriate section o f 
Chapter 367, Florida Statutes (1987) . Beach Bay r equested 
recogniti o n o f the non-jurisdictional status of i ts sewage 
treatment facility under Sectio n 367.021(3), Florida Statutes 
(1987). 

Section 367 . 021(3), Florida Statutes (1987), defines a 
uti 1 i ty as " every perso n. . . who is providing o r pro poses to 
provide, water o r sewe r service to the public f o r 
compensatio n. " (Empha s is su pplied ). Since Beach Bay will no t 
be pro viding sewer servi ce f o r compensati o n, it is no L a 
utility wi thin the mea n ing of Sectio n 367.021(3 ), Florida 
St a tutes , and thus i s no t subject to this Commiss i o n' s 
jurisdictio n. However, should there be any change in 
circumstances o r method o f o pera tion, t he owner of Beach Bay, 
o r his successo r{ s ) in interest, must info rm t he Commiss i o n 
within thirty day s of such change, so that we may determine 
whether no n-j urisdict i o nal status is s till appro priate . 

It i s , therefore, 

ORDERED by t he Florida Public Service Conun i ssio n that, 
bas ed upo n the fact s a s r e presen ted, Beach Bay Restaurant · s 
sewage treatment facilit y, l ocated at 15551 Captiva Drive, 
Captiva , Florida 33924, is not a u tility subject to this 
Commission's jurisdi ction pursuant to the terms of Section 
367.021(3), Flo r ida Statutes (1 987 ). lt i s further 
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ORDERED that should the r e be any change in circumstances 
or method of o peration of Beach Bay Restaurant's sewage 
treatment facility, the present owner or any successor in 
interest shall i nfo rm the Commission within t hirty days of such 
change. It i s fu rther 

ORDERED t ha t t his d ocket be closed. 

By ORDER o f the Flo r .ida Public Corr.mission, 
this 18th day o f __ ___!H~a~y~------

Repor ting 

(SEAL) 

DCS 

NOTICE Of fURTHER PROCEEDI NGS OR JUD ICIAL REVIEW 

The f lo r ida Pub l ic Se rv i c e Commission is required by 
Section 120. 59 (4), florida Stat utes, to notify par t ies o f any 
administrative hearing or judi c i al review of Commission orders 
that is available under Sectio ns 120 . 57 or 120 . 68 , florida 
Statutes, as we ll as the procedures and time limits that 
apply. This no tice should not be construed to mean all 
requests for an administrative hearing or judicial review will 
be granted or result in t he relief sought. 

Any party adversely affected by the Commission's final 
action i n this mat t er may request: 1) recons i deration of t he 
decision by fil i ng a mo t ion for reconsideration with t he 
Director, Divis ion of Records and Reporting within fi f teen (15) 
days of the i ssu a nce o f th i s o rder in t he fo rm prescribed by 
Rule 25-22.060, Flo rid a Ad mi ni s trative Code; o r 2) j udicial 
review by the flo rida Sup reme Co urt in the c ase o f an electric, 
gas or telephone utility o r the first District Court of Appeal 
in the case o f a water o r s ewer utility by f i l ing a notice of 
appea l with the Directo r , Div ision of Records and Reporting and 
filing a c o py o f the notice of appeal a nd the filing fee with 
the appropr i a te c our t . This filing mus t be completed within 
thirty (30) days a fter the issuance o f this o rder, pursuant to 
Rule 9 . 110, fl o rida Rules o f Appellate Procedure . The notice 
of appeal must be i n t he f orm specified in Rule 9 . 900(a), 
Flo rida Rul e s of Appe ll ate Pro c e dure. 
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