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BEfORE THE FLORI DA PUBLIC SERVI CE COMMISSION 

In Re: Request by FLOR IDA WATERWORKS ) 
ASSOCIATION fo r i nvesti gation o f ) 
proposed re peal of Secti on llB(b), ) 
Internal Revenue Code (Cont ributions- ) 
in-aid-of -Constructi on) ) _______________________________ , 

DOCKET NO. 860184 -PU 

ORDER NO. 21.<66 

ISSUED: 5-22-89 

The following Commis sio ners participated in the disposition 
of this matter: 

MICHAEL t1cK . WILSON, CHAIRMAN 
THOMAS M. BEARD 

BETTY EASLEY 
GERALD L. GUNTER 
JOHN T. HERNDON 

NOTICE Of PROPOSED AGENCY ACTION 

ORDER ESTABLISHING GUIDELINES 
REGARDING COLLECTION Of TAXES 

ON CONTRIBUTIONS-IN-A ID-Of- CONSTRUCTION 

BY THE COMMISSION: 

NOTICE IS HERESY GIVEN by the Florida Public Service 
Cc~issio n that the actions discussed he rein a re preliminary in 
nature and wi ll become final unless a perso n whose interests 
are substantially affected files a pet ition for a formal 
proceeding pursuant to Rule 25-22 . 029, florida Administrative 
Code. 

BACKGROUND 

On February 13, 1986, the Florida Waterworks Association 
requested t hat we investigate a pro posed repeal of Section 
llB(b), Internal Re venue Code , under which certain 
contributio ns to the capital o f a co rporatio n ·.~ere excluded 
from gross income . Section llB(b), Internal Revenue Code, was, 
ultimately, repealed by t he Federal Ta x Refo rm Act of 1986 
(Act) and, effective January l, 1987 , c ontribu tio ns - in-aid-of
co nstruction (CIAC) became i nc ludable in a utility' s gross 
income. Also under the Act, cont ribu ted assets became 
de preciable for federal tax purposes. 

Prior to the effect iveness of t he Act, the gene ral 
perception by the water and sewer industry was that the 
inclusion o f CIAC in gross income would cause ce r ta in utilities 
to experience cash flow problems. There fore , on December 18, 
1986, we issued Order No . 16971 on an eme rgency basis t o allow 
corpo rate water and sewer u t ilities to elect whether to 
Mgross-up" CIAC in order to meet the tax impact. Thus far, 
only forty-f our water and/or sewer utili t ies have elected to 
gros s-up. No electric utili ties have e lected to gross-up, 
although several gas utilities have e xpressed an interest in 
the gross -up. The ·repea l of Section 118(b) did not affect 
telecommunications ut1lities. 
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Since Order No . 169 71 was issued o n a n expedited, emergency 
basis, we instructed the s taff of this Co mmission to c o ntinue 
to investigate the nece ssity and appro priateness o f the 
gross- u p . 

CI AC AS GROSS INCOME 

CIAC can be in t he f o rm of pro perty or cas h . Generally, 
property CIAC inc ludes water d ist r ibution and sewage collection 
syst ems whi c h are do nated to a uti l ity. Prope rty CIAC is 
usua lly d onated by develo pers a nd it is assumed that t hese 
costs are either i nc l uded in the purchase price of a lo t or 
home, e xpensed o n t he develo per's t ax return, or both. Either 
way, these c osts are ultimately bo rne by the home buyer. Cas h 
CIAC is generally c o llected to reimburse i nvestment i n existing 
plant o r t o defray t he costs of present or future plant 
expans i o n . Altho ug h it is not uncommon for developers to make 
cas h c o n tr i butions. cas h CIAC is t ypicall y co l lected from 
individua l c us t omers. 

Col lectio n o f CIAC Withou t Gross-up 

The i nclusion o f CIAC in a uti lity' s gross income may have 
a severe i mpact o n a utility's tax liability during t he year o f 
col lect ion. which, if the u t ility does not also c o l lect the 
taxes o n t he CIAC, may resul t in a cash f l ow problem. This is 
espec ially true if the CIAC c o l lected is p r o per t y, since with 
cash CIAC, the ut ility could at least use some of the cash 
c o l l ected to meet the tax liability. However , since 
c ontributed propert y is now depreciable, the utility will 
rare l y experience any actual increase i n taxes ove r the long 
run. The cash flow pro b l em results because the full tax 
liability occurs in the year i n which t he c ontributi o n is 
rece ived and is recovered ove r t he 1 i fe of t he asset t hrough 
depreciation . 

Collec tio n of CIAC With Gross-Up 

If, i n addition t o CIAC, a utility collects the taxes o n 
t hat CIAC, it will subject itself to a real increase i n its t ax 
l i ab i lity o r decrease in its tax loss. This occurs because 
c ontr i buted taxes become g ross i ncome and are, therefore, 
subj ect t o be i ng t axed. I n addition, the amount o f the 
grossed-up CIAC charge ma y be e no ugh to place a utility at a 
c ompetitive disadvantage with utili t i es which do not gross-up. 
A develo pe r may, t herefo re. c hoose t o either c o nnec t to a 
util ity wh ich does not gross-up o r find some o ther way to avo id 
the g r oss - up, such a s installing septic tanks, in o rder to save 
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I 

i tself a c o ns i derab l e amount o f money . I n additio n, as with I 
CIAC, it is reaso nable t o assume that , regardless o f the 
immed i ate sou rce of the CIAC a nd the taxes, the c o sts wi 11 
ultimatel y be bo rne by the home buye r. Adding the g ross-up t o 
t he cost o f a home ma y be e noug h to discourage an individual 
purchaser. 
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RETENTI ON OF OPTIONAL GROSS- UP 

In s p i t e o f the pro blems associated wit h t he g ross- up, we 
fi nd it a pp r o p r ia t e to retain the g r os s - u p as a limited 
option. In a dd itio n. we f i nd it a pp ropriate t o require a ny 
utility t hat wi shes t o gross-up , whether o r no t i t i s currently 
autho r ized to gro ss- u p . to fil e a request f o r a u t ho rity t o 
gro ss-up . Each s uc h r equest s ha l l de mons tra te t he e xi s tence o f 
an actua l tax liab i l i t y resu lt i ng f r om t he u t i lity 's c ol lection 
o f CIAC. I n add itio n . each such r e ques t s ha ll demonst ra t e that 
t he utility' s e x i s t i ng cash fl ow is inade quate to meet the t ax 
liability resu l ting f r om its c o lle c t i o n of CIAC. F i nally, each 
s uch reques t s hould i nc l ude a s tatemen t of gross -up 
a lterna t i ves c onsidere d a nd a ce r tif i catio n t hat t he g r o s s -up 
is the most c ost e f f e ct i ve a l t ernati ve, a ca l c ulat i o n of 
interest c overage bo th with a nd without utili z i ng t he g ros s - up 
((ne t i nc o me + c u rren t g r oss i n te rest + t ota l t a xes - a llowance 
for f unds used du r ing cons t ruction)/cu r r e n t gros s interest} a nd 
rev i s e d ta ri ff pages. 

AMOUNT OF GROSS-UP 

If a u t ility meets t he cri te ria desc ribe d above t o qual i fy 
f o r t he g ross- up, we be l ieve t hat i t i s r easo nab l e to ass ume 
t hat the uti li t y would f ind it di f ficu l t to c over eve n a 
po r t i o n o f its CIAC tax li ab i lity. Accord i ngly , we find it 
appropriate to re t a i n t he fu l l g ross - up f o r mula i n a ll such 
cases . i n o r de r t o al low t he ut i li t y to r emain who l e . Fo r 
utilities that have not prev i ously had an a ppro ve d gross-up, 
the o p t iona l gross- up s hall be e f fective for CIAC co l l e cted on 
or afte r t he stampe d a ppro va l date on the g ross-up tariff 
pages. The t ar i ff pa ges will be appro ved upo n verif ication 
that t he u ti li t y qualifie s f or t he g ross- up as s pecif i ed i n 
t his Order . Any ut i li t y that c u r r e ntly ha s the g ross-up in 
p l ace may continue t o c o llect t he gros s-up, pe nd i ng thei r 
fili ng and our a ppro val o f a r e quest f or t he gross -up, as 
desc r i bed above, wh ich s hall i nclude r e v ised t a rif f page s . The 
r evi s ed gros s -up t a r1 f f pages will be appro ved upo n 
verif i c a tio n t hat the utility qua l i f ies fo r t he gro:.s- u p as 
s pec if i ed i n t h i s Orde r . 

Pr i or t o its imple me n tat i o n o f t he gro s s - u p , ·each u tili t y 
sha l l submi t a pro posed escrow agree ment f o r t his Co mmissio n 's 
approval . The g ross-u p amounts s hall be pl aced i n a n i nte r e s t 
bea r ing e s c row ac c o unt, s ubj ect t o ref und, pending a tr ue -up in 
the ye ar f o llo wi ng col l ec t i o n. 

I n c o n s ideratio n o f t he f o rego ing, i t i s 

ORDERED by t he F l o r i da Publi c Serv i c e Commissi o n that t he 
p r ov i s i o n s o f this Orde r a r e issue d as p r o posed a gency act ion 
and will bec ome fina l u n less a n a pp ro p riate peti t i o n i s fi led 
wi t h the Directo r, Di vi s i o n o f Record s a nd Repo r ti ng , 101 East 
Gai ne s S t ree t, Tall a hassee . F l o rida 3 23 00- 0850, by t he close 
o f busine ss o n J une 12 , 1989 . I t i s f u rther 

ORDERED that t he opt iona l g ross-up o f CIAC s hall be 
retained, subject t o ce r tai n modificatio ns, as s et fo r t h i n t he 
body o f thi s Order. It i s fu rt he r 
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ORDERED t hat each utility t ha t wishes to utilize t he 
gross-up, whether o r not it i s currently a u tho rized to 
gross-up , shall file a request for author i ty to gross-up no 
later than sixty (60) days following t he effective date o f t h is I 
Order . It is further 

ORDERED t hat each request to gross-up shall include the 
information set forth in the body of this Order . It is further 

ORDERED that all collections of CIAC gross-up amounts sha ll 
be placed i n a Commission appro ved escrow accou n t held subject 
t o r efund , with interest, in accordance with Rule 25-30 . 360 , 
Florida Adminis trative Code . It is f ur ther 

ORDERED that. pri o r to any utility" s i mp l ementation of the 
gross-up, it shall submit a pro posed escrow agreement a nd 
either original or revised gross - up tariff pages . The tariff 
pages shall be appro ve d upo n verification that the utility 
qua lifies for the gross-up as set f o r th in the bo dy of this 
Or der . It is further 

ORDERED that, after June 12 , 1989, this Corrunission will 
issue either an orde r indicating that the provisions of t h is 
Order have become final or a notice o f furt her proceedings. 

By ORDER of 
this 22nd day of 

( S EAL) 

RJP 

the Florida Service Commission 
HAY 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The F lorida Public Service Commission is required by 
Section 120.59(4), Florida Statutes, to no tify parties of any 
administrative hearing or judicia 1 r e vie w of Commission o rders 
that is available under Sections 120.57 or 120.68, Florida 
Statutes, as well as the procedu r es and time limits that 
apply . This notice should not be construed to mean all 
reques ts for an administrative hearing or judicial review will 
be granted o r resul t in the relLef sought. 

The action proposed herein is preliminary i n nature and 
will not become effective o r final, e xcept as provided by Rule 
25-22.029, Florida Administrative Code . Any pe r son whose 
substantial interests are affected by the action pro posed by 
t his order may file a petitio n for a forma l proceeding, as 
provided by Rule 25-22. 0 29(4 ), Flo rida Administrative Code , in 
the form provided by Rule 25-22.036(7 )( a) and (f) , Florida 
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Administrative Code. This petition must be received by the 
Director, Division of Reco rds and Reporting at his o ffice at 
101 East Gaines Street, Tallahass ee, Florida 32399-0870, by the 
close of business on June 12 , 1989. In the absence o f s uch a 
petition, this o rder shall become effective June 13, 1989 as 
provided by Rule 25-22.029(6), Florida Admi n istrative Code, and 
as reflected in a subsequent order. 

Any objection or pro test filed in this docket before the 
issuance date of this order is considered abandoned unless it 
satisfies the foregoing conditions and is renewed withi n the 
specified protest pe ri od. 

If this order becomes f i nal and e ffective on June 13, 1989, 
any party adversely affecte~ may request judicial review by the 
Florida Supreme Court i n the cas e o f an electric, gas or 
telephone utility or by the First District Court of Appeal in 
the case of a •.-~ater o r sewer utility by filing a notice of 
appeal with the Directo r, Divisio n of Reco rds and Reporting and 
f i ling a c o py o f the notice of appeal and the filing fee with 
the appropriate court. This filing must be comple t ed within 
thirty (30) days o f the effective date of this o rder, pursuant 
t o Rule 9.110, Florida Rules of Appellate Proc ecure. The 
notice of appeal must be in the form specified in Ru le 
9.900{a), Flor ida Rules of Appellate Procedure. 
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