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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In r e: Investigation into affili- ) 
ated cost-plus fuel supply relati on- ) 
s h ips of Florida Power Corporation. ) 

DOCKET NO. 660001-EI-G 
ORDER NO. 21620 
ISSUED: 9-5-89 ________________ ) 

The following Co~nissioners participated 
disposition of t hi s matter: 

MICHAEL McK . WILSON , Chairman 
THOMAS M. BEARD 

BET1'Y EASLEY 
GERALD L . GUNTER 
JOHN T. HERNDON 

in the 

Pursuant to Notice, an oral argument on the above matter 
was held before the Flo rid a Publ ic Service Commission o n Ma y 
1 71 1989 • 

ORDER GRANTING MOTION TO STR IKE 

On April 17, 1989, Occidental Chemical Corporation (OCC' 
filed a Motion to Expunge the Record of testimony by Florida 
Power Corporation ( FPC) Witness w. David Carter and to Compel 
Responses to Interrogatories (Motion ). This Motion was filed 
just two days p rior to the las day of scheduled hearings in 
t h i s i nvestigation. On April 19, 1989, this Commi ssion 
i nquired r egarding the status of the Motion and FPC advised the 
Commi ssion they h ad just received the Motion and wanted an 
oppo rtunity to r eview and respond to the Mot ion made by OCC. 
The Commission granted FPC's request- after assuranc es by the 
parties that the Motion need not be resolved prior to the 
conclusion o f the hearings in this i nvestigation and directed 
t hat the Motion be set for ora l argument. 

Specifically, in its Moti o n, OCC asked that certain 
s tatemen t s made by FPC's Witness Carter on December 16 , 1988, 
at Transcript 1233, lines 15-22, be e xpunged from the record. 
OCC also r equested that related testtmony of recotd and 
d i scovery o n file with the Commissi on regarding this issue also 
~e expunged from the record. OCC maintains that these portions 
of the record should be expunged because the statements are 
f alse and scurrilous, unresponsive to cross- examination and 
i rrelevant . In addition, OCC r eques ted that t he Commission 
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compel FPC to respond to certain interrogatories propounded by 
OCC to determine whether FPC was engaged in an effor to harm 
Dr. Sansom and EVA with the Electric Power Research Institute 
( EPRI). 

FPC fi leJ its response to OCC · s Motio n o n Apri 1 28 , 1989, 
maintain~ng that the Motion to Expunge was untine ly and 
u nsupported by p recedent. FPC also maintains that the 
statemen ts by Witness Carter were his o pini on, not scu rrllous 
in nature, res ponsive to the cross-examination and relevant to 
the extent that the party has a right to bring to he 
Commission's attention a violation of its rights. FPC also 
argue d t hat OCC ' s request to compel answers to interrogatories 
and producti o n of documents contradicts the Motion to Expunge, 
seeks in fo rmation which is irrelevant to this proceeding and 
f i n a 11 y i s moot s i n c e the he a r i n g w a s o v e r . 0 n May 1 7 , 1 9 8 9 , 
t he Commission held oral argument o n OCC ' s Mot ion. 

We believe it appropriate to trea t OCC's motion t 0 expunge 

I 

the record as a motion to stoke. General ly, a motion to I 
strike is appropriate where there i s no opportunity for counsel 
to make a timely o bjection, as for example ~he re imp roper or 
un respo nsive testimony is given to a proper ques tion. Snelling 
v . State , 39 So . 917 (190 5). In this case , the o bjectionab le 
s tatement was made at the end of Wi t ness Ca rter ' s appropriate 
response to an appropriate ques tion. The statement OCC seeks 
to strike does not appear to be related to the question a s ked 
of t he witness. Later OCC ' s Witness Sansom took the stand and 
den ied the allegation made by FPC's Wi tness Carter. At that 
time FPC reserved the right to cross-examine Witness San som o n 
t hi s issue. Counsel for OCC then sought clarificatio n 
rega rding FPC's witness ' content ion and was advised that FPC 
wou ld " let t hem know later ." Pri o r to the final day of 
hearings scheduled in this matter, both parties e ngaged in 
discovery in an effort to discover the foundation o f Mr. 
Carter ' s statements. Finally, OCC filed its Motion to Expunge 
t he statements of Mr. Carter . 

FPC argues that occ· s t-1otion is untimely and urges this 
Lummission to deny the t-1otion o n t hat basis . However , due to 
t he un ique circumstances surrounding the statements of Witness 
Carter, t he concern OCC · s counsc 1 e xpressed at the time the 
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statements were made and occ·s dil igent effo rt s to discover the 
fou ndation of Mr. Carter · s statements, we do not view OCC · s 
Motion as untimely. 

FPC suggests further that if the Commission wishes _to 
reach a factual determination r egarding whe ther Mr. Carter was 
right or wt ong , then the parties should be allowed lo gather 
evidence and another hearing be held by the Commission to 
consider that evidence. We do not believe t hat it is necessary 
to go that far to resolve the status o f occ · s Motjon . 

Under Section 90.1(1), Florida Statutes, a motion to 
stri ke may be granted based upo n certain specific gtounds. 
Among the enumerated grounds for granting a motion to strike is 
that the response is unresponsive to the questio n asked o r 
immateria l. We believe either of these two grounds are 
sufficient to support OCC's Motion lo strike the statements of 
Mr. Carter. 

The allegations conloined in Mr. Carter ' s statements ar<> 
certainly not responsive to the question being asked at the 
time he made his remarks . In fact , Mr. Carter had already 
completed his res ponse to the question asked and his statements 
{which are the subject lo this Motion) appear to be an 
afterthought. 

With respect to the question of materiality, bot h pa rties 
acknowledged during the final day of hearings 1n this matter 
and during the oral argument on this Mot ion , that the 
statements were not material or relevant to a determinati o n of 
whether FPC was prudent in its investments in affiliated fuel 
supply and transportation modes . 

We believe it is appropriate to note that if FPC or its 
witness Mr. Carter believes that any party to this proceed ing 
has vio late d any o rder of this Commission the appropri ate 
remedy is to file a complaint fully outli ning the ba::.is of 
t heir compla1nt so tha an investigation of the alleged 
misconduct can be conducted . We do not believe that it is 
a ppropriate t o make unsupported allegations during 
ccoss-examina ion . 

We find that Mr. Carl r ' s statemenl was unresponsi ve t o 
Lhe question asked by OCC's cou nsel ano wa s immateria l to t l.e 
issues under investigation in this preceeding and thete~'o re it 
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is appropri a te to grant OCC ' s motion. In view of our 
disposition of the motion to strike, OCC is withdrawing its 
request to Compel Respo nses to I nterrogatories thus making it 
unnecessary to rule o n tha t portion of their request . 

In view of t he above, it i s 

ORDERED that Occidental Chemical Corpo r ation · s Motion to 
Strike is granted . It is further 

ORDERED that the followi ng passages be stricken f r om t he 
record in this proceeding: transcript p . 12 23 , lines 15-22; 
transc rip t p . 1482, lines 21-25 ; transcript pp. 1483-1487 , all 
sa id lines and transcr ipt p. 1488 , lines 1 a nd 2 . It is f urther 

ORDERED t hat all related di scovery on file wilh the 
Commission be expunged fr orn the record in this proceeding . 

By ORDER of t he Flo rida Public Service Commission , 
this 5th day of September 1989 

STEVE TRIBBLE , Di rector 
Division of Records a nd Re po rt ing 

( S E A L ) 

JD 

by· ~·~ 
Ch1ef, Bureau of Records 
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