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ORDER GRANTING REFUND 

Bac kground 

We opened this docket in February, 1986, as a fuel 
adjustment " spin-of( " for the purpose of investigating the 
affiliated cost-plus fuel supply relationships between Flotida 
Power Corporation (FPC) and Tampa Electric Company (TECO) and 
their respective affiliated fuel suppl y corporations. Also, in 
February, 1986, we established Docket No. 860001-EI-F, 
Investigation into Certain Fuel Transporta ion Costs Incurred 
By Florida Power Corporation in Order No. 15895 for the purpose 
of determining why FPC's costs to transport coal by its 
affiliated wat e rbor ne s y stem exceeded its costs to transport 
coal by no n-affiliate rai1. In September , 1987, we issued 
Order No. 18122, wh1ch removed TECO from Docket No. 
86000 1-EI-G, established Docket No . 87000 l-EI -A for hearing the 
TECO issues, c on so lid a ted the two FPC issues for hearing in 
Docket No . 860001-EI-G and closed Docket No. 860001-EI-F. 

By Order No. 18982 , issued on March 11, 1988 , this 
Commission determined to bifurcate the hearings in his docke t 
on (1) the policy issue of whether a market price standard 
should be imposed on the recovery of costs for goods and 
services purchased from affiliat~d compantes and (2) the 
separate issue of whether any of the monies FPC had recovered 
hrough its fuel and purcha s ed power cost recovery claus e f o r 
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goods and services purchased from affiliates from 1984 to date 
had been imprudently o r unre asonably incurred and s hou ld , 
t herefore , be refunded t o its custome r s . Hearings o n the 
policy issue in thi s docket were held o n May 11- 13, 1988. 
Separa te hearings were held in Docket No . 870001-EI-A on May 
26, 1988, o n the advisability o f con ti nu1ng TECO's recovery for 
affiliatl"d transactions o n a cost-plus basis . Hea rings o n the 
prudence issue in this docket were held December 14 -19, 1988 
and April 19, 1989 . 

In Order No . 20604 issued January 13, 1989 , we ordered 
t ha t as a matter of general po l : c y, market-based pr ici ng for 
affiliate fuel and fuel transportation services shall be used 
fo r the pu rposes o f fuel cost recovery where a market f or the 
product o r service is av ai !able. We fur the r stated t hat a 
ma rket-based price, to be effective April 1 , 1J89, should be 
developed for affiliate co ' l purchased by FPC . The parties i n 
t he proceeding were d irected to meet i n workshops to attempt to 
develop a methodology by which market-pricing could be adopted 
for af f iliate d coal purc hases and coal-handling trdnsaction s 
whe r e to do so i s reaso nably possible. we are scheduled to 
consider Staff ' s recommendation on th is issue at our October 
17, 1989 Agenda Conference. 

Our resolution of TECO's ca s e in Docket No . 870001-EI-A, 
inc lud i ng our acceptance of a stipulation establishing methods 
for pricing TECO ' s affiliated coal and coal handling and 
transpo r ta tio n on a " market-price " ba sis are reported in Or der 
No. 20298. 

Due t o the complex nature of the relationship between FPC, 
Electric Fuels Co r po r ation { EFC) and the networ k of affiliates 
and joint ven tures which have been c r eated to s uppl y FPC ' s fuel 
needs , we beli eve it is appropria t e to e x ami ne in detail FPC ' s 
fuel supply and delivery netwo rk. Therefore , we have included 
a summar y of these comple x arrangements in t hi s order prior to 
o ur discussio n of each ransaction at issue i n this proceeding . 

In March, 1976 , Electric Fuels Corpo r ation was estab lished 
as a who lly-owned subsidiary of Florida Power Co rpo r ation and 
s igned a Coal and Supply Delivery Agreement foe the purchase 
and delivery of coal to Cry s tal River Uni ts 1 and 2 ( CR-1 and 
2). The con tract , in effect un ll 1991 , had a minimum tonnage 
o f 1.9 million tons per year, plus or minus 15% and provided 
f o r an adjustable base c o al price based o n changes in EFC ' s 
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costs of mining, acquisition , handling and transportation of 
coal . This agreement was amended i n October, 1977, to include 
in the basis fo r price adjustment, inc lu sion of a return o n 
EFC's equity at a rate equal to he mid-poi n t autho rized FPC uy 
t h is Commission . I n December, 1978, EFC and FPC e xecuted a 
similar Coal Supply and De livery Agreement fo r CR-4 and 5 , 
which pro vided for an a nnua 1 minimum tonnage o f 1. 0 mi 11 ion 
tons for the t wo uni s. Since 1982, when Fl o rid a Prog r ess 
Co rporation, a ho ld i ng company, was f ormed , EFC ha s been an 
affili ate of FPC. 

Chapter 366, Florida Statutes (1987), provides the 
sta tutory basis for the exercise o( the Commission's 
j urisdiction ove r public utilities . Public utilities are 

I 

defined as "every person, corporation .. . s upply ing elect ricity 
. .. to or for the public within this slate ." Section 366.02, 
Florida Statutes. FPC 1s a publ ic ut1lily as defined in 
Chapter 366 1nd is therefore subject to the j urisdiction o( t he 
Commi ssion. EFC and the complex s upply and del ivery network 
they have create d are not subject t o t he jurisdiction of the I 
Commission unde r Chapte r 366 . 

In Order No . 1264 5 , thi s Commiss ion conside red and adopted 
c ertain standards for ne w l o ng-term fuel co n tracts and 
concluded that the guidelines ado pted should be applied to 
affiliates and s ubsidi a ries o r util i ties o r uti llty ho ld i ng 
c ompa n ies engaged in the procurement o( fuel or services Co r a 
utility. We beli eve it reasonable then as well as now that 
purchases by affi liated companies tor a ut ili y meet th" same 
s tandards as purchases by the ut ili ty i self. Therefore , in 
this proceeding we will review and s ubject the act i vities of 
EFC to the same scrutiny and standards that we would apply to 
FPC if they had procurred their own fuel . 

Dulcimer Reserves/Powe ll M~!a~ Joint Ventu re 

I n 1979, EFC purc hased an 80\ undivided i n erf:'st in 33,000 
acres of land in Ken tucky and Virg i ni a, inc luding the mine ral 
and s urface rights. This 33,000 acres was, in t u(n, le.Jsed t o 
the Dulcimer Land Company ( Du l cimer ), wh ich is a par ners h ip 
between Lit tle Blac k Mountain Coal Rese rves, Inc. (who lly own ed 
s ubsidiary of EFC ) a nd Murphy' s Coal Company with partnersh ip 
i n terests o f 80% and 20\ , respectively. Dulcimer s ubl eases the 
coal reserves to vari ous coal p r oducers , o ne of which is Powell 
Mountain Joint Ve nture (PMJ V). I 
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PMJV is a 50- 50 partnership between Homeland Coal Company, 
I nc. (who lly-owned subsidiary of EFC) and Angus Mine ra 1 s 

Company, Inc. Both Mu r phy· s Co a 1 Company and Angus Mi net a ls 

Company are wholly-owned s ubsidiaries of AmvesL Corporation, 

t he company from wh ich EFC purchased its interest in these coal 

rese rves. 

Under a 1980 coal supply contract e xecuted with EFC, PMJV 
mi nes, processes and ships coa 1 to FPC . The con ract 

establishes a base price per ton for coal, which consists of a 
base cost plus a base margin for overhead and profit. I n 
addition, t he billi ng price for coal was to be adjusled 

quarterly to reflecL the difference be ween the specified base 
cos t per t on and the actual cost per ton . In 1984, EFC 
negotiated a "price cap K with PMJV to constrain the escalating 

base pr ice of the coal. The dollar difference between t he 
i nvoiced price using the pdce cap the calculated base price 

accumula tes 1n a "recoupable" reserve fund. Repayment of this 

f und by EFC is t rigge red when the PMJ V pric~ cap is equal to or 
more than $1.00 per ton less than the average delive t ed price 

of domeslic compliance coal received by EFC Crom contract coal 

s uppliers with contract terms of (our years or more . 

In May, 1987, a letter of agreement was executed by EFC 

and PMJV establishing a fixed billing price for coal Cor the 
per i od June, 1987 through December, 1988. This agreement 

amended the "trigger" mechani sm for the recoupment fund 
establishe d in 1984, so that payments from EFC occur when the 

t hen cur rent bi lling price fo r coal under the Coal Sales 

Agreemenl is less than lbe highest price paid by EFC to a 
t hird- party of similar guality coal. At t hat time, EFC will 
pay PMJ V one half the difference between the price paid lo a 

t hird- party supplier and the then-current billing pr ice for 

coa l. Th is mechanism applies to coal purchased up unlil t1ar 
31 , 1987. 

During the Fixed Billing Price Penod established by this 
letter of agreement, a second recoupment fund was es tab 1 i shed, 
which accumulates the difference between the actual margin and 

l he base margin calcula t ed under the Coal Sales Agreement. 
Repayment of this fund will be triggered in the same manner as 
t he first recoupment fund . 
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The issue rai sed by this transaction may be generally 
s ated as whether given the information available to EFC at the 
time regarding the Dulcimer reserves and the state of the coal 
market , wa s EFC ' s decision to enter into a long-term conlracl 
prudent. 

In 1979, EFC purchased an 80\ interest in the Dulcimer 
reserve.,. According o the l!stimony , Paul Weir Compan y 
(Weirco) was coiTUTlissio ned to review the Dulcimer pro perties on 
M a r c h 2 6 , 1 9 7 9 , and s u bm i t led l he 1 r p r e 1 imina r y res e r v e 
estimate to EFC o n June 4, 1979. Wei reo advised EFC that the 
purchase price of 19.3 million \-•as reasonable . Witness Matyas 
testified that there are certain steps that a potential 
purchaser of coal should follow prior to actual purchase which 
included: (1) determination of the type of coal required; (2) 
locate and secure access to a prospective pro perty; (3) conduct 
an initial exploration al"'d prepare a rese r ve estimate; (4) 
prepare a preliminary feasibility study of mining the coal; and 

I 

(5) prepare a mine plan and final fe asi bility study . The 
purpose of these five steps is to reduce the risk t ha t coal I 
production from the property could nol be produced at a 
competitive price . We agree with Witness Matyas ' testimony. 

The record of this proceeding does not demonstrate thal 
EFC followed any of the generally accepted procedures prior to 
the purchase of the Dulcimer reserves . Rather, the preliminary 
feasibility study wa s not prepared by Weirco until January 11, 
1980. In addition, EFC purchased Dulcimer reserves prior to 
the completion of the preliminary reserve estimate and the 
fi nal feasibility study. Therefore, we must conclude that EFC 
should have conduc ed additional research on the Dulcimer 
reserves prior to its purchase. We find that EFC accep ed the 
risk that coal could no be produced from the property al 
competitive price. 

1n 1978, EFC conducted a f o rmal solicitation of the 
compliance coal ma rke which resul ed in EFC's December , 1978 
contract to buy one million tons of compliance coal from A.T. 
r-1assey. EFC was also able to produce documentation of this 
fo rmal solicitation regarding the Massey coal. However, EFC is 
unable to produce any documentatio n regarding any compliance 
coal market solicitations conducted 1n l979 or 1980. Rather. 
EFC 's w1tness Bourn stated t hal they relied o n telephone 
conversations ove r a two-year period of time to update the 1978 
formal solicitation . I 
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We do noL believe EFC ' s telephone communications with 
s uppliers constitutes a formal bid solicitation. An 
app ropriate solicitation consists of an effort to contact all 
qualified bidders, a formal offer to purchase coal and written 
documentation of all the responses from the bidders. In Order 
No. 12645, we approved certain recommended guidelines as part 
of the Commission' s Fuel Procurement Policy. Among our 
recommended guidelines is a suggestion that all aspects of the 
procurement process employed in acquiring a long-term fuel on 
se rvices s upp l y con tract should be documented and available to 
t he Commission upon request. While these guidelines were 
imp lemented after EFC's decision to purchase the Dulcimer 
rese rves, we believe that it is appropriate for a u tility to be 
able to produce documentation of its efforts to this Commission 
when the company · s seeks to recover costs associ a ted with the 
transactions from its ratepayets. EFC is unable to produce any 
written offers for compliance coal from coal s uppliers in 1979 
or 1980 or any other documentation to support its assertion 
t hat its 1978 solicitation was updated. 

Basically, all the witnesses agree that the coal market in 
genera 1 : was depressed in 1979 and 1980. A review of the base 
contract price for compliance coal cons racts signed during the 
1976-1981 period indicates a distinct upward trend in new 
compliance coal contracts through 1978. In 1979 there was a 
district change and compliance contracts signed in 1979 and 
1980 were signed at prices approximately equal Lo and below 
these signed in 1978. Witness Heller testified that the 
compliance coal market was buffeted by strong torces in 1979. 
He also testified that i n a market buffeted by stro ng f orces it 
is difficult to determine whether prices will increase or 
decrease . We are therefore of t he opinion that the comp l ia nce 
coal market c hanged Crom a sellers• market in 1979 with 
increasing prices to an unstable market with an uncertain pric 
direction. 

We must now determine whether EFC's agreement with PM.JV 

was reasonable and if the costs were prudently incurred. In 
general, when this Commission e xamines the expenses or 
investments incurred by a utility, each investment expense must 
be reasonable in amount, prudent and be utility rela ed . 

In addition , th1s Commission hd ... the authority to review 
the prudence of past fue 1 adj us tmen t s and order a re Cund for 
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imprudent expenses: 

Fuel adjustment charges are authorized to 
compensate for utilit ies ' fluctuating fuel 
expenses . The fuel adjustment proceeding is 
a continuous proceeding and opera tes to a 
utility's be neCit by eliminating r egula tory 
lag. This authorization to collect fuel 
costs close to the time they are incurred 
should not be used t o divest the Commis5ion 
of t he jurisdiction a nd power to review the 
prudence of these costs. 

In Re: Investigation of Fuel Cost Recovery Cl auses of Elect r ic 
Utilities (Gulf Power Company Max ine Mine), Docket No. 
820001-EU- A, Orde r No . 13452 (84 FPSC 295 ), aff'd Gulf Powe r 
Co. v . Florida Public Serv·ce Commission, 487 So.2d 1036, 1037 
(Fla. 1986) . To make a determinatio n of whether EFC's decision 
to e nter in ~ t he PMJV contract was prudenr , we must re view and 
evaluate EFC' s actions b ased upon the facts which were known o r 
s hould have been known by EFC at the time o f their decision. 
This standard o£ r eview is consistent with that whi ch was 
employed by this Commission in Maxine Mine. We believe it 1s 
appropriate to state that a decision by this Commission to 
disallow recovery of imprude ntly incurred fuel costs will have 
abso lutely no i mpact of FPC ' s contractual rela t i ons hi p with its 
affiliates. FPC has apparently taken the position that if the 
deci sion to incur certain costs were prudent when made , a 
subsequent decision to disallow recovery is improper. We agree 
with this basic p rinci ple , however, we must note that there ha s 
been no previous evaluation by this Commission o f t he prudenc y 
of the fuel costs at issue i n this proceeding. Preli minary 
estimates of pr oduction costs prepared by Weirco in January 
1980, indicated that compliance coal could be produced i n t he 
Mayflower area of the Dulcimer reserves fo r $47 . 89 per ton, not 
including a profit rna rgin. EFC felt that this cost was high 
and requeste d that Amvest perform 1 producti on cost estimate . 
Amvest is EFC ' s partner in the PMJV. Amvest estimated a 
production cost of $30.82 per ton , not including a profi t 
margin. This is $17 less than the Weirco estimate . Wei r co was 
asked to commef'\t on the Amvest study. Wei reo cone luded that 
the Weirco production cost might be conservat1ve, but Weirco 
wa s conf ident that they were not that conservative. We are of 
the opini on that EFC should have had serious concerns about t he 
economic viabilit y of the Dulcimer reseLves given the unstable 
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comp liance co a 1 rna rket and the large difference between the t wo 
production cost estimates. ln addition , EFC's decl sion not t o 
include a market price reopener in this long-term cost-plu s 
con tract was i mpruden t . Therefore , we conclude that EFC's 
decision to enter into this cost-plus contract with PMJ V was 
no t r easonable no r p rudent considering the unstable compliance 
coa l marJtet which existed at the time, unanswered ques tions 
concern ing the economic vtabil it y of the Dulcimer reserves and 
the failure to include ce r tai n protec tions for the ratepayers 
in he contract . 

Having dete rmined t hat EFC ac ted imprudently with respect 
to the PMJV contract , we must determine whether FPC's 
ratepayers paid excessive costs because o f this imprudent 
action. As we noted in Maxine Mine imprudent actio ns inv o lv ing 
fue l procurement may or ma y not cause i n jury . 84 FPSC 6:305. 

we are of the op inio n that FPC should be l1mited to 
r ecovery o f dn amount equal to the mar ket price of complia nce 
coal wh1ch could have been obtained had EFC conducted a f o rmal 
solicitation in a similar market environment. Staff 
r ecommended a methodology to eva lua te the marke t price of coal 
f o r t he y ears 1 984 through 1987. We concur with Staff ' s 
recomme ndation that a ma r ket methodo l ogy be u sed to establi s h 
whether EFC's imprudent act:ions have caused injury . However , 
whi l e the rna rket standard recommended by Staff aprea rs to be 
reasonable fo r application to this contract for thi s period, we 
believe i t appropriate to delay a final determination o f the 
positi ve or n egati v e impact o f t hi s contract o n FPC' s 
ratepayers until after a final markel standard methodology has 
been established in Phase I of this proceeding. 

Ke n t ucky May Coal Comp any 

EFC purchased Ke ntuc ky Ma y Coal Company Inc. ( Kentuc ky 
May) i n December , 1985 , and also obtained a 60% interest in 
Hat field Terminal s , Inc. , a coal p rocessing and bu lk 
commodities terminal i ng company o n the Ohio River. In 
February, 1986 , EFC and Ken t ucky May e xecuted a three-year 
agreement f or t he delivery o f 275 , 000 to 37 5 , 000 tons per y ear 
of compl iance o r 1% sulfur coal. This agreement wa s amended 
effecti ve August 1, 1987 , to establi s h a base price for coa l, 
subject to semiannual adjustments on bas ed spec if ied indices. 
The annual amount o f coal to be delivered under th is addendum 
i s 300,000 tons plus or minus 10%. Any pro fits EFC rece1 ves 

203 



204 

ORDER NO . 21847 
DOCKET NO. 860001-EI-G 
PAGE 10 

from Kentucky May are retained and are not used to r educe t he 
cosl of coal t o FPC. 

The issue r aised regarding thi s transaction was whether 
EFC ' s decision to contract wit h Ke ntucky May was prudent. 

OCC is the onl y party to this proceeding suggesting EFC 
was imprudent in its decision t o pu rchase t he Ke ntucky May coal 
maintaining that the price paid was excessive and that EFC 
s hould have purchased coal on the spot market rather than 
purchase additional contract coal. However , both witnesse~ 
Ja ron and Carter testified tha t the price EFC paid fo r the 
Kentucky May co al was reasona~le . In addition , a report 
prepared by OCC's Wi t ness Sansom's consulting firm concluded 
t hat the Ken tucky May contract contained pr ices which were 
i ndicative of current market pricing. We believe that the 
contract price charged to FPC for co a 1 pu rchasf.!d by EFC from 
Kentucky May was reasonab le. OCC also s uggests t hat EFC s hould 

I 

not have c ommitted to pu rchase add itional con t r act coal but 
rather EFC should have r e lied on spot ma rket purchases to I 
s uppl ement their additional needs. In Orde r No . 12645, we 
adopted standards for the purchase of fuel and r ecommended that 
a majority of a uti lity's coal be purc hased unde r contract. We 
did not , however , i nclude a specific co ntract/spot mi xture in 
our standards. Therefore , we are of the opinion that it was 
not unreasonable for EFC to purchase addi tional coal under 
cont r ac t as opposed on t he s pot market. 

Bow Va l ley Coal Resources, Inc . 

I n 198 0, Bow Valley Coal Resources , Inc . (.Bow Val ley) an 
unaffiliated company which had been a l ong- time suppl ier of 
coal to FPC leased 6, 100 acres of the Dulcimer ce~erves. At 
t he time of this lease EFC had a coal s upp l y agreeme nt with Bow 
Va lley wh ich was s chedu led to expire on December 21 , 1987 . I n 
1980 , seven (7) years before this coa 1 supply ag ceement was to 
expire , EFC extended the Bow Vall e y contract until 1994 witho ut 
conducting a so licitation. In 1984 I EFC pu cchased 1681 000 tons 
of coal over the contract amou n t of 850 , 000 t o ns pee year . 
Fi nally , Bow Valle y agreed to waive year-end contract 
adjustments totalling $3 ,4 75,782. 

OCC and OPC mai n tain that EFC renegotiated its seven year 
e xtension in return for Bow Valley leasing a portion of the 
Dulcimer coal reserves. This assertion is made by Witness I 



I 

I 

I 

ORDER NO . 21847 
DOCKET NO. 860001-El-G 
PAGE 11 

Sansom in his testimony. The testimony of Witness Bourn states 
that EFC had discussed extending the contract with Bow Valley 
prior to purchasing the Dulcimer property. In addition, 
Witness Bourn testified that Bow Valley had been trying to 
purchase the prope rty it ultimately leased from EFC. Finally, 
the record i ndicates that EFC was advised in 1979 by Weirco, 
its consultant, not to purchase additional coal by contract 
from Bow Valley until Bow Va lley acquired additional reserves. 
We agree with ou r Staff that there is no evidence that Bow 
Valley leased the Dulcimer property in return for the 1980 
contract ex ension. Rather the testimony indicates tha Bow 
Valley had an interest in lhe Dulcimer reserves prior to EFC 
acquiring its interest and made the decision to lease 
additional reserves in order to have sufficient reserves to 
supply the additional tonnage requ1red by its contracts. In 
addition, the record indicates that Bow Valley was a consistent 
supplier of quality compliance coal in a reliable manner at a 
competitive price. Therefore, we conclude that EFC's agreement 
to extend the Bow Va lley contract was reasonable. 

OCC and OPC also rna inta in that EFC was imprudent whe n it 
purchased 168 ,000 tons of coal f rom Bow Valle y in 1984 in 
excess of the contract commitment. Witness Sansom maintained 
that by not purchasing this coal on the spot market, FPC's 
ratepayers made overpayments of $1, 428 , 000 . Witness Carter 
testified that EFC bought the additional coal above the 
contract minimum because of the quality of the coal and Bow 
Valley ' s agreement to give up claims to multi-million dollar 
price adjustments called for under its contract. 

Witness Carter also testified that the additional 
purchases resulted in a savings to FPC's ratepayer~ of $100,000 
compared t o spot purchases . we do not bel1eve he record 
supports the f i nding that EFC's dec1sion to purchase the 
additional tonnage was unreasonable. The testimony in the 
record supports the conclusion that the additional purchases 
from Bow Va lley in 1984 were reasonable and resulted in a 
savings to FPC's ratepayers of approximately $100,000 compared 
to spot pr ices. Therefore, we are unable to conclude hat EFC 
wa s imprudent when it purchased the addi ional coal from Bow 
Valley in excess of 1ts contract commitment. 
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A. T. Massey 

In 1986, EFC renegotiated its contract with A. T. Massey, 
ten months prior to the time the price was scheduled by 
contract to be reopened. The price was negotiated downward to 
a pri ce of $31.00 pe r ton resulting in a price reduction of 
$6 . 94 pe r ton. In 1986 , A. T. Massey released a claim it held 
against an EFC affiliate, COMCO, damages from which could not 
be passed through to FPC·s ratepayers . 

I 

OCC , OPC and FIPUG maintain that EFC accepted an above 
market price from Masse y in exchange for Massey's agreement to 
release a substantial claim against EFC ' s affiliate COMCO. 
They rely primarily on a single letter of agreement executed by 
EFC and Massey in 1986 wh ich set Lhe new contract price of $31 
a ton and r e l eased EFC a ffiliaLe COMCO from take-o r-pay 
obligations under a separate contract to Ma ssey. However , 
Witness Carter testified t hat the negotiations between Massey 
and COMCO were separate from the negotiations to reduce the 
price of coal in the contract between Massey and EFC. I 
According to Witness Carter, renegotiating the price downward 
ten months prior to the date specified i n t he Massey contract 
resulted in savings of $5 , 205,000 and if this amount was spread 
over the period specified by the contract reopener clause, the 
effective price of coal would be $29. 49 per ton. we agree with 
Staff ' s conclus ion that this effective price o f $29.49 per ton 
compares favorably with Witness Sansom ' s market price estimate 
of $29. 20 per ton. 

Therefore, we are unable to conclude that EFC was 
imprudent whe n it r e negotiated its compliance coal contract 
with Massey. Rather the reco rd indicates that the r e negotiated 
price was compar able to t he market price when the savings whi ch 
resulted from the early renegotiation were spread over t 1 e 
period specified in the reopener clause. Finally , we are 
unable to find any evidence in the reco rd to s upport the 
allegation that EFC traded an above market-price i n e xchange 
for Massey ' s release of a claim against COMCO. 

FPC' s Waterborne Transpo r tati on s s l em 

In t-1arch, 1977, EFC executed a partnership agreement with 
Dixie Bulk Transport, rnc . , creatinq a partnership ca lled Dixie 
Fuels Limi ted {Dixie). EFC ha s a 65\ ownet s h i p in Dixie and 
t he purpose of thi.s par netship wa s Lo create an ocean-going I 
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barge system for the transpoctation of coal from the New 
Orleans area to Crystal River. In December, 1977, EFC executed 
an affreightment contract with Dixie for barge se rvices from 
the perio d March, 1978 through March, 2002 . Pursuant to the 
contract and its addendum, three barge/tug units were dedicated 
to FPC' s busi ness to transport a minimum of 1.2 million tons 
per year. Under this "dedicated" barge concept , all o perati ng 
costs of t he barge/tug urits were charged to F PC business . In 
Order No. 14782, wh ich resulted from the February, 1985 fuel 
adjustment hearings, profits resulting from EFC's backhau l 
business f r om the Tampa area to the ~ew Orleans area were 
ordered to be used to offset the cosl of barge/Lug service for 
FPC business. 

In June, 1977 , EFC entered inlo a partnership ag . eement 
with Marine Terminals Inco rporated and Assoc iated Energy 
Transporters to establi~h Internatio nal Mar ine Terminals 
Partnership (IMT). The purpose of this partne rsh ip wa ~ to 
develop, am~ operate for profit , the I s land Creek Dock as a 
bulk c ommodities terminal facility . Subsequently, the partner 
entities changed and the current entities are Mississ1ppi Rive r 
Termina;ls, Inc. (MRT) (a wholly-owned subsidiary of EFC), P&C 
"Bituminous Coal " , Inc. and Ken tucky Ohio Transpo r tation 
Company. Each of these partners own a 33-1/2\ interest in IMT. 

The 1977 affreightment contract that EFC executed with 
Dixie wa s based on a daily c har ter rate per tow. The daily 
c harter rate was escala ted by various indices . In 1981 , the 
aff r eightment contract was amended to establish a daily freight 
rate based o n actua l cost plus a profit component. 

In October, 1985, EFC and Dixie executed Addendum 10, 
which changed the o r i gina l affreightment contract by providing 
four/tug units and increasi ng the minimum tonnage to be shippe1 
to 2.4 million tons per year. Addendum 10 was effective 
January 1, 1985. Profits r ealized by Dixie are shared 65\ by 
EFC and 35\ by Dixie Bulk Transpo rt . EFC's shares of the 
profits are allocated 75\ to reduce the price of coa l Lo FPC, 
while 25\ are retained by EFC. Accordi ng to FPC o nly 75\ of 
t he pro fits are used to reduce t he price of coal to FPC because 
FPC , through FFC, has an equi y investment in on ly 3 o f t he 4 
barge/tug units being used for FPC bus iness. 

Concurrent with t he execu ti on of the orig1nal partner ship 
agreement, EFC sig ned a terminal agreement ~ootith IMT f o r the 
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provision of coal handling and storage services . T~is o riginal 
agreement estab l ished a mi nimum of 1,220,000 tons, plus or 
mi nu s 10% to be received, shared and/or transferred through IMT 
facilities. The original terminal agreement was replaced, in 
part , by a settlement agreement between IMT and EFC which 
sett led a dispute regarding deficit tonnages a nd damage 
incurred by EFC i n 1982 and 1983. A new minimum tonnage was 
set at 1. 75 million tons per year. For 1984 and 1985, a new 
base rate was established with a per ton discount for all tons 
s hi pped o ver 1.25 million tons and a reduction in the base 
price for a 11 tons shipped in excess of l. 9 5 mill ion for the 
years 1986 through 1988 , the base price was fixed with 
discoun ts given for tons handled o ve r 1 . 25 million t o ns. 

In general, all the parties to this proceeding agree that 
EFC ' s mai ntenance of a dual mode transportation s ystem is 
reasonable and operates in a manner to benefit FPC · s 
ratepayers . We stated in Ot:ler No. 15895: 

We acknowledge the desirability of 
maintaining alternative transportation 
routes for the purposes of inc r easing 
reliability and e nhancing price competition. 

While it is desirable and appropriate for a utilit y to 
have a dual mode of transportation, we do nol believe it is 
app ropriate for a utility to favor an affiliate transportatio n 
r oute over a less costly non-affiliate tra nsportation r oute to 
the detriment of its ratepayers . 

In o rder to evaluate the e x tent to which FPC favored it s 
waterborne affi liate route ove r t he no n-affiliate rail route, 
we must first determine the amou n t of coal it was feasible t o 
t ra nsport to Crystal River by rail. In January, 1984 , EFC was 
operat ing four unit trains lo deliver coal to Crystal River by 
rail. Later i n 1984 , EFC added two additiona l unit t r ains l o 
their rail delivery fleet. Late i n 1987 , a seventh unit train 
was added to the fleet. We believe that the evidence availabl e 
indicates that there were no impediments t o EFC ma king these 
improvements to t he ir rail de l ivery fleet at a n earlier date 
except EFC ' s commitment t o their waterbo rne t ranspo rt a tio n 
r oute . 

OCC argues that it was poss i ble to tr anspo rt appro x i matel y 
5,113,472 tons o f c oa l per yea r to Cr y s dl Ri ve r by rail dur i ng 

I 

I 

I 
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the period of 1984 to 1987. Accordi ng to OCC ' s witness , if 
t his rail delivery level c ou l d be a chieved, then Dixie t o ws 3 
and 4 wo uld not have been necessary. However I this level of 
rail delivery wo uld have requ i r ed the use of nine unit trains. 
We agree with our Staff that at l east 3 ~ 625 ~000 tons o f coal 
and possibly as much as 4 million tons o f coal could have been 
transported to Crysta l River by rail. These levels of delivery 
we re achieved in 1987 and 1988. However , they could have been 
achieved during the 1984 t o 1987 time period by simply adding 
the additional trains and ma k ing improvements to Crystal 
River ' s receiving facilities at an earlier date . 

The intervenors (OCC, OPC and FIPUG) do no t question the 
decision by EFC to purchase Dixie tows l and 2 I but t he y d o 
question the price paid by EFC for the services p r ovided by the 
two barge/ tow un its . Ou r review of the record shows thal t h e 
concerns of t he intervenors are wi thout me!lt . E.F'C solicited 
b i d s f o r the c o nstruction of Dixie t ows 1 and 2 to o btain the 
lowest available price f o r lheir construction . I n additio n, we 
bel ieve the charges for services provided by Dixie l ows l and 2 
we r e reasonable through 1984. 

As was indicated earlier , the construction o f Dixie lows 3 
and 4 we re authorized by EFC in Apr il, 1981 and both l ows were 
p l aced i n service in 1982. There i s , however , no documenlalio n 
which wa s prepa red simultaneously wilh thi s decision s howing an 
economic evaluation of the impact o f the decision to purchase 
these two addi tion a l ba rges . The testimo ny offered b y EFC's 
Witness Upmeye r s t ates that EFC determined in 1979 that f o ur 
ba rges wo uld be required t o deliver phosphale and coal to FPC 
o nce Crystal River units 4 and 5 came o n line. Further, the 
t e stimo ny states that initially , EFC planned to ship 1.0 
million to ns o f coal from A. T . Massey by water , 5 00, 000 tons 
of coal from Amax by wate r a nd 500,000 ton s o f coal f r om Consol 
by water. Bot h the Amax a nd Co nsol were l o ng-term con t r act 
suppliers of coal to EF'C at t he time of the decision to add 
t ows 3 and 4 a nd t he de 1 i very of Massey co a 1 wa s schedu l e d to 
begin in 1982. 

The r ecord also ind1cates that EF'C had conflicting advice 
as early as 1978- 79 regarding whether FPC would be allowed to 
burn t he h igh sulfur Amax and Co nsol coa l s at Cr ys al River . 
Witness Upmeyer testtfied that he received an opinion from 
FPC ' s Environmental Departmen that the environmental standards 
wo uld be changed t o allow the Amax and Co nsol c o als Lo be 
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burned at Crys ta 1 Ri vee. In 1978, the reco rd indicates that 
EFC ' s outside legal counsel f o r environmental issues advised 
EFC that once Crystal River Units 4 and 5 went on l i ne the high 
sulfu r Amax and Co nso l coal could nol be ~urned at Crystal 
River. In addilion, outside l egal counsel advi sed EFC they 
could not claim f o rce majeure because FPC knew aboul the 
e nviro nmenta l reg u lations befo re t he Ama x and the Consol 
contracts we r e s i gne d. We believe that it was imprudent to 
base a decis ion t o purc hase Dixie tows 3 and 4 o n FPC ' s advice 
that the environmental stand ards al Crystal Riv e r wou ld be 
r elaxed thus allowing the Amax and Consol coa l s to be burned at 
Crystal River. We believe that EFC should have known thal 
replacement o f low s ulfur coal would come from Cent ral 
Appalachia and cou ld be delivered to Crysta 1 River at a l ower 
cost by r a i 1. 

With respect to t he Massey coaL OCC suggesls tha L Lh is 
c o al should also have been del i vered by ra i 1. However , the 
record ind i ca t es that in 1982 t o mo ve the Massey coal by rai 1 

I 

wo u l.d have resu 1 ted in increased turn t im s wh ich wo uld have I 
required additional unit trains , t he e(fcct of which would make 
r ail transportation costs more e xpe nsi ve t ha n waler 
transportation costs. Therefo re, we believe that it was 
appropriate to move the Massey coal by water. 

We also believe t hat i t was appropriate to move coal from 
the Powell Moun tain contract by water initiall y. 1he record 
indicates that witho ut cerlai n repair s by the r ai I road, it 
would have been a two line haul to deli ver t he coal fr om Powell 
Mountain to Crystal River . EFC's Wit ness Meade testified that 
the railroad was only willi ng to make the repairs if EfC paid 
them $ 2 . 4 millio n dollars . We believe that the cos o f the 
repairs, the volume of coal shipped and the rail/water 
d if fer e ntial make it r easonable for EFC to ship the Powell 
Mountain coal by wa er . Apparenlly afte r EFC begun movi ng t he 
coal by water to Crystal River , CSX repaired the bridge and 
tunnels and the first si ng le line haul to Crystal River was 
loaded in January , 1984 . 

The coal capacity o f Dix1e t ows 1 and 2 is 1.2 millio n 
t o ns per year plus the phospha e backhaul . This is c o nsi s lent 
with the Dixie c o n t ract mini mum o f 1.2 million tons . We 
bel ieve t hat the 1 . 0 millton ton per vPa r A. T . Massey c onlrac t 
c o a l s hould have been s hipped by wa t e r. We are also o f the 
o pinion tha t the two 500 , 000 t o n pe r year Amax and Co nso l I 
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c o ntracts should have been shipped by rail. EFC could have 
planned to ship some of Powell Mountain coal by water in 1982 
and 1983. The r ecord indicates that higher sulfur midwestern 
coal would be phased out between 1982 and 1983 , but does noL 
indicate what volumes would be shipped in these years . All 
other coal for Crystal River Units 1 and 2 s hould have be~n 

shipped by rail. Therefore, we e xpect t hat water shipments 
would be in excess of 1.2 million tons 1n 1982 and 1983. 

We believe that ma intaining a fleet of two barges at th1s 
time might create operational contraints which would limtt 
EFC's flexibility in procuring codl supplies, r educe 
reliability and limit EFC's leverage with the railroads. For 
this reason, we do not consider the purchase of an addi tiona 1 
tug/barge unit in 1982 to be an imprudent decision . This 
finding is not only supported by this record but is also 
consistent with this Commission ' s decision i n Docket No . 
850001-EI-A where we concluded that EFC should ma1ntain a three 
barge fleet in 1982 . This third Dixie tow would provide EFC 
with an add i tiona 1 600, 000 to 7 20 , 000 tons of coa 1 capacity 
thereb-y increasing Dixie's capacity to at least 1.8 millio n 
tons of coal per year. :As we previously stated , FPC and EFC 
could have increased rail capacity to at least 3.625 million 
tons , and possibly 4.0 mil lion tons per year . The spreadsheet 
in Appendix A shows the volumes of coal de 1 i vered to Crys La 1 
River in the period 1984 through 1987. This chart demonstrates 
that the fourth Dixie tug/barge unit was not required unt i 1 
1987 when rail tonnage with three tug/barge units would exceed 
4.0 millio n tons. We concur with our Staff's recommendation 
that FPC should have been responsible for 600 ,000 tons per year 
per barge , or for 1 . 8 million tons of barge capacity in 1984, 
1985 and 1986 . However, the record demonstrates that EFC 
actually shipped 716,000 tons of coa 1 in excess t'( the 1 . 8 
million ton waterborne responzibility during 1984, 1985 and 
1986. We believe that the decision to ship this excess tonnane 
by water wa s imprudent and that t he costs associated with th1s 
decision should be disallowed. 

Having concluded that the decision to ship coal using 
Dix1e tow 4 was imprudent we must now calculate the costs 
associated w1th that decision. With respect to the appropriate 
rail/water ra te differential to be applied when calcula ting the 
amount to be di sallowed, w1tnesses fot both EFC and occ 
presented testimony. 

211 



212 

ORlJf-;1{ NO . I I U II I 
OOCK~1' NO. 1160001 - EI -G 
PAGE 18 

s t" t it•nJly , wJtncss Sanso:n testified that the 1980 water 
doliv 1 y lt utn C nt.ral Appalachia was $7.50 per t o n more 
oxp nn vt t IIIII t 1.1 delivery. This rai 1/water different ial wa s 
nlso J llJ1f>O rl l{] by Mr. Bourne's exhibi t entered in the record o f 
hin f)I OCtt dlnq. Witness Carter also testified regarding the 
pprop t l tc 1 ;11/wa er d1ffe:ential. However , hi s figure was 

btHJ d ,,,, 1'111/ c os Us and . 1 s not supported by any backup 
docunu: ll1 1111 n ll . W concur w1L h our staff ' s r ecommendation that 
thl' ( ltJUII (:11/. 50) supported by backup documentation be used to 
C"dlcu l l• t ht ppropriate di~a llowance. we, therefore, 
conclude, h t $ ,370,000, plus 1nteres should be disallowed 
f o t JC'trn f)t q }C' usage in 1984, 1985 and 1986 (Appendix A). 
1'h' cliiiOitllltl tJ tJ• llowed (exclus ive of interest ) on ar annual 
bJsi 3 r $16/, ~00 for 1984 , $ 2 ,122 , 500 for 1985 and $2,880 , 000 

f o r liJIIIJ, 

R< t uncl tt And 't'hc A!>J:?. r OJ!r i ale Rate of Interest 

I 

A tu()lc•,,lc d 1n our discussion of the issu<!s related to 
Dtxl tow , w• h v conclud~d that. FPC should be required to I 
rt'f lltHl t o II rat. payers , $5,370,000 plus interest for t he 

o nnotJI r hI pfH d by EFC on the wa terborne route assoc iated with 
t.h t utll h uq/barge unit . There is , however , di sagreement 
nmOIHJ t lli ptr ll r. as to how the interest rate applied to any 
n'fund hu ui CJ b calculated, as well as, how the refund should 
b dl :t lt lhula d ,.mo ng F'PC's customers. 

11 1 w• II set led in Florida law and Commission practice 
nd po lity h u ilit.ies must pay interest on u ility 

ov t c h II<J• rt fund s . Ki ss immee Utility Au thority v. Better 
Pl :I I Jcm , Inc . , 52 6 So.2d 46 (Fla. 1988); Rule 25-6.109 , 
I"Jnritl Achn l nl ot trtl ive Codes. We will firs address he issue 
o f how lnlt 11 es t should be calculated for any refund o rdered in 
t,hltJ pr tJt'tHcJ ng . OCC' s .wi tness , Dr. Kenn~dy , testified that 
t.h JJfH up• I li rate o C 1 nte rest to be app 11 ed to an y L efund is 
1 2\ 111 1 Mllllllfl a!S provided for in Secl ion 687.01, Florida 
st. t.;u t,1 , r niiH r than ~he market interest rate formu l.a which is 
coli t 1wcJ n Commiss1on Rule 25-6 . 109 . we belleve that 
rcllull~t CJ II Ch p c r 687.01, Flo rida Statutes, for the rate o f 
in 1 1 1 o IH pplied to any refund o rde ted in this proceeding 

1 ~ ll' l fl tll C t cl nd inappr:.opriate. In Maxine Nine, this 
com10 111 1011 P'' v 1ous ly cons1dered t he appropriate methodolog y 
1 o r •11 1cu 1 11 I"' Lhc interest on a refu nd of excess tuel costs 

nd w1 , .. o rwluchd LhaL the methodology con tained in Rule 
~S- €1 J()fJ( I) w11B app r opri ate. We believe that the methodology I 
s hou 1 t1 " I o h• PP 1 1 f"'d here. 
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General ly, the intervenors support a refund methodo logy 
which would provide a refund to those who actually paid the 
excess fuel costs in the form of a check or a cred i . We 
concu r wit h our staff that such a refund mP.thodo l og y could be 
fraught with adll"inistrative difficullies which would opera e 
to dilu te t he impact of a ny refund o rdered, especially for 
FPC ' s residential customers . Since a refund is basically a 
reflection of the cosls determined to have been imprudentl y 
co llected through the fue adjustment process, we believe it 
app r o pr iate that the !efund be returned t hrough the fuel 
adj u~tmen t process . Therefore , we conclude that the fuel costs 
we ha ve previously determtned were imprudentl y incurred plus 
interest as calculated pursuart t., Rule 25-6 .109( 4 ), Florida 
Admi n is tra ti ve Code, should be refunded by FPC through the fuel 
adj ustment clause Cor the April l, 1990 through September 30, 
199 0 fuel adj u stment period. 

We note with considerable interest that one of the issues 
raised in this proceeding was whether or not the creation o f 
EFC and its affiliate networ k has res ul ted in excess risk and 
fuel cost to FPC ' s ratepayers. Wh ile we decli ne to make a 
specific f ind ing r e garding th is i ssue , we are approving the 
proposed findings of fact and conclusions of law filed by OPC 
as p rovided for in Section 120.57(4), Florida Statu tes , related 
t o t hi s issue . We must , however , commen t on the complexity of 
FPC's fuel supply structure and the inherent tension c r eated 
when an un regulated affiliate musl make c hoices which may 
impact either adversely on FPC's ratepayer or the affiliate's 
shareholders. 

FPC has essentially delegated t o EFC the respo ns1b1 li ty 
for supplying all its fuel needs . In order to accomplish this 
task EFC has created a number of wholly-owned s ubs1.d1aries, 
par t nerships a nd/or joint ve ntu res . Notwith standing this maze 
of companies and complex t ransact ions , t hi s Commission has the 
respo nsibility of scrutinizi ng FPC' s fuel e xpenses i n order to 
insure that FPC ' ~ ratepayers a r e o n ly paying prude ntly incurred 
fuel expenses . As we have stated in previous orders , we wi 11 
review the costs associated with affi 1 ·ate fuel s upply 
transactions i n the same manner as we review unaffiliated fuel 
supp ly t r a nsactions . We also believe i important to note that 
EFC was created with and apparently g1ven, conflic ing goals . 
On t he o ne hand, EFC is charged wt h acqui ring he hiqhest 
quality , lowest cost fuel available toe FPC ' s ratepayers and o n 
the ot her hand EFC is seeking to make a profit for its 
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shareholders . we believe these two goals can often be at odds 
and incompatible. Therefo re, we find it appropriate and 
necessary to continue to review each of EFC ' s transactions on 
behalf of FPC on a case by case basis to i nsure t ha t FPC ' s 
ratepaye rs are protected from any adverse impact which may 
result from EFC' s co nflicting direct i ves . 

Miscellaneous 

The Office of Public Counsel {OPC) i nc l uded over t wo 
hund red proposed findings o f fact ond/or conc l usions of law 
related to many o f the issues considered i n this proceeding in 
its Post Hearing Brief . As required by Section 120 . 59 ( 2 ), 
F . S., the Commission has ruled on each of OPC ' s proposed 
findi ngs of fact or conclusions of l aw. Wh i le the fi ndi ngs of 

I 

fact reached in this order are s upported by the weighl oC the 
evidence of record and generally encompass t he finding s of fact 
proposed by the OPC , we have included our ruling on each 
proposed finding of f act in Appendix B of this Order . In 
addition , wh1le our r-easoning is di scussed in the body of this I 
order, we have also ruled upon eac h specific conclusio n of law 
proposed by OPC and included our r esponse to each individually 
in Appendix B. 

Based on the foregoing , it is 

ORDERED by the Florida Public Service Commi ~ sion that 
Fl orida Power Corporation refund the amount of $5 , 370,000 , plus 
interest calculated acco rding to th is Order, through its fuel 
adj ustment facto r for the April 1 , 1990 t h rough September 30 , 
199 0 fuel adjustment period. It is further 

ORDERED t hat, within 30 days of t he date of the Or der , 
Florida Power Corporation s ubm i L a pro po sed ca leu la ti o n of th~ 

interEst o n the r efund. It i s further 

ORDERED that the mar ket pr ice methdology to be eslablished 
in Phase I of this proceedi ng be used t o determine whether 
Flo r ida Power Corporalion's r atepayers are entitled to a refund 
because of the ut i li t y ' s imprudent decision to enter the Powe l l 
Mountai n Joint Ve n t ure. 

I 
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By ORDER of the Florida Public 
thi s 7th day of 

( S E A L ) 

JD 
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Commission , 

Reporting 



APPENDIX A 

Coal Deliveries to Crystal River 
Capacity Of ----- ---- -----------------·-· ·· · 

Rail Yater Total 3 Barges ..................... ................... ................... ·-----·----(tons) (tons) (tons) (tons) 

(A) (B) (C) (D) 

1984 2,231,000 1,849,000 4,080,000 1,800,000 

1985 2,803,000 2,083,000 4,886,000 1,800,000 

1986 3 ,231,000 2,184,000 5,415,000 1,800,000 

1987 3,625,000 2 361,000 5,986,000 1,800,000 

1988 4 ,000,000 2,153,000 6,153,000 1,800 ,000 

Source: Tr . 330, 509, 1163 

- -

Rail \lith Capac ity Of Remaining 
3 Barges 4th Barge Rail Tonnage 
......... ... ......... ----·------ ---------- --

( tons) (tons) (tons) 

(E) (F) (G) 

2,280 ,000 0 2,280,000 

3,086,000 0 3,086,000 

3,615,000 0 3,615,000 

4,186,000 600,000 3,586,000 

4 , 353 ,000 600,000 3,753,000 

CDN 
cn~-' 
0(1) 
o""' 
0 ...... .._. 
J, 
H 

ch 

Excess Barge 
(B- 0-F) 

------------
(tons) 

49,000 

283,000 

384,000 

0 

0 .................. ....... 
7167000 
X $ .50 ................... .. .... 

$5.370,000 

-

N 
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APPENDIX B 

ISSUE 1: Was EFC's acquisition on June 12, 1979 of an 801. Interest In the 
Dulcimer coal reserves for a price of $19.3 million based on sufficient 
Investigation and economic analysis? 

PROPOSED FINDINGS OF FACT 

We actept the following proposed findings of fact because they are 
supported by the weight of the evidence In the record of this proceeding. 

1. Mr. Storey's testimony and exhibits on the Dulcimer purcha se were not 
intended by Mr. Storey to address the prudence of the price of PMJV coal 
sold to FPC. 

2. The We ir Company was presserl for time and had to get out a quick 
estlmata of the Dulcimer property to EFC before the study was completed . 

3. Significant compliance coal tonnage had been extracted from the 
Dulcimer property before EFC purchased lt. 

4. The evaluation of the Dulcimer reserves was Inadequate to suppot t a 
purchase decision by EFC . 

5. At the time EfC made Its purchase. 800,000 tons from Dulcimer were 
reserved for Kentucky Utilities. 

7. Dulcimer received $1,394,4 10 from PMJV as royalty payments In 1987. 

9. EFC had no time beyond June 12. 1979 to decide how much coal was on 
the Dulcimer reserves or the economics of mining coal from that property. 

10 . Helrco In I s 1980 study found less compl lance coal In seoms greater 
than 36" than Boyd had found In Its earlier study . 

11. The Dulcimer property was subject to existing leases at the time of 
EFC' s purchase which We lrco didn ' t now at the time of Its hurried 
evaluation . 

12. There has been mining on the Dulcimer reserve property since 1905 . 
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13. Helrco was hired to evaluate the Dulcimer reserves on March 26, 1979 
less than three months before EFC purchased an Interest In the reserves . 

14. Little, If any, surface mineable coal remained on the Dulcimer 
reserves at the time EFC acquired Its Interest . 

15 . By 1979 the better, deep mineable seams on the Dulcimer reserves haa 
already been extensively mined . 

16 . The value of coal reserves depends on whether they can be mined 
profitably. 

17. High cost mines are characterized by rugged terrain, variable seam 
thickness , and variable mining condltlonr . 

18. A thin- seamed mine Is generally less productive than one with thick 
seams. 

19. Only eight million tons of the compliance or near- compliance coal on 
the Dulcimer reserves was known lo EFC to be located In seams over 42". 

20. The cha racter of the Dulcimer reserves reasonably Indicated that 
mining compliance coal would be high cost. 

21. No economi c ana lysts of the costs to mine coa l from the Dulcimer 
reserves was performed by or on beha 1 f of EFC before I t acqul red an 80'7. 
Interest tn the reserves. 

He rejec l the fo 11 owl ng proposed findIngs of fact because they are not 
supported by the weight of the evidence In the record of this proceeding. 

6. When the Kentucky Uti l ities sale did not deve lop, EFC found Itself 
with an expensive property and no market for the Dulcimer coal . 

8. EFC's decision to purchase the Dul cimer reserves wa s based entirely 
on a one- page preliminary estimate prepared by Helrco on June 4, 1979 . 

ISSUE 2: Old EFC/FPC conduct a solicitation of the compliance coal market In 
1979 or 1980? 

ISSU E 3: Was the compliance coa l mar et 1n October 1980 a declining market? 

I 

I 

.ISSUE 4: Is EFC's agreement with Powell Moun tain Joint Venture (" PMJV"> I 
reasonable and have the costs been prudently Incu rred? 
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PROPOSED FINDINGS OF FACT 

He accept the foll owing proposed find ings of fact because they are 
supported by by the weight of the evidence In the record of th is proceeding. 

1. EFC, as a SOl part ic ipant In PMJV cannot override the other partner's 
Interests. 

2. EFC/PMJV cont ract does not preclude PMJV coal from going to a 
customer other than FPC . 

3. EFC' S obligation as a seller of coal through PMJV Is to maximize Its 
profits . 

4. Difference In the cost es t imates by Hel rco and Amvest were nol 
resolved when EFC contracted wl h PMJV In October 1980. 

5. Twelve rr.l lllon of the 20 million tons required by the PMJV contract 
are In thinner , higher seams . 

6. Compared to projec t ions, production at PMJV has been lowe r , costs 
have been higher and mining In more difficult seams has been abandoned . 

8. EFC approved the PMJV contract before Hel rco's comparison analysis of 
Its own and Amvest ' s study was completed . 

9. Coa 1 prIces In genera 1 have been decrea sIng because of productIvI ty 
Increases. 

10. EFC ' s entry Into a long-term, cost-plus contract with an aff iliate 
without a market reopener on a take-or- pay basis without a "ol lcltatlon 
under market conditions at the time was Imprudent. 

11. The FPC/EFC contract places the risk of PMJV pr ice Increases on FPC's 
ratepayers. 

12 . The Init ial PMJV pr ice was above prices prevailing In the market. 

13 . EFC did not Include a productivi ty Incen t ive In the PMJV contract. 

14 . The profit margin In the P11JV contract Is much greater than the 
Indu s t ry average. 
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15 . PMJV earned a return on equity of 441.- 561. between 1982 and 1986. 
This Is f i ve times the average of eleven other companies who mine coal In 
the same region. 

16. PMJV coal wa s not needed until Crystal River Unit No. 5 came on- line 
In 1984, but EFC began shi ppi ng PMJV coal at an earlier date. 

17. Productivity at PMJV has not Increased In pace with the relevant 
Industry average which has doubled during relevant period. 

19. Amvest earns a 3.31. management fee on gross sales from PHJV 

20. Reopeners are often used by both ~ Ides to allow contract coal prices 
to reflect actual market conditions. 

21. Contractor-operated mines at PMJV have lower costs even though they 
operate In thinner seams than company mines . 

22. EFC and PMJV d1d not anticipate or allow for changes 1n the economy 
after 1980. 

23. The other PMJV contract <besides EFC's) Is based on a negotiated 
Initial price subject to renegotiation by either party. 

24. The Wel rco estimate of $47 .89 per ton compares with Amvest's $30.82 
on an "apples-to- apples" basis. 

26. Amve st was not on Welrco's 1978 list of compliance coal sources 
prepared for EFC. 

28 . EFC' s sole basis for asserting the reasonableness of the PMJV price 
to EFC as reflected In Mr. Bourn's r esponses to Chairman Wil son, Is not 
based upon a market comparison but Instead Is based on the fact that Its 
the lowest price at which PMJV can extract. produce and sell coal. 

29. EFC adopted a policy 1n 1979 on the procurement of coal reserve s 
which set a target return on Inve stment of 191.. 

30 . EFC has not produced written offers for compliance coal from 
prospective coal suppliers In 1979 or 1980 to support Its claim that It 
updated Its 1978 solicitation . The record does not support EFC's claim 
that It conducted a reasonable solici tat ion or market survey capable of 
determining the market pr ice of compli ance coal In 1979 or 1980. 

I 

I 

I 
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31. Kentucky Utllltles <KU> conducted a compliance coal solicitation In 
1979 which elicited 22 potential coal sources (T. 550]. Amvest. EFC's 

partner In PMJV, responded to Kentucky Utilities' solicitation In early 
1979 . Subsequently It reduced Its price In Its update of Its bid . 

32. Amvest's 1979 offer of $35 . 48 per ton to Kentucky Utllltles was 

refused by the utility. 

33. EFC was "quite will ing" to Increase Its c01m1ltment t o 1 mi llion tons 
per year when Kentucky Uti l ities elected not to purchase 800,000 tons. 

34 . Baltimore Gas & Electric conducted a compl1ance coal sol1cltatlon in 
1980 which elicited 20 potential coal sources. 

35. The record does not support EFC 's claim that It conducted a 
reasonable solicitation or market ~ urvey capable of determining the market 

price of compliance coal In 1979 or 1980. 

37. On January 11 , 1980, Helrco provided EFC wi th a preliminar y estimate 

of the costs to mine coal from the Mayflower area of the Dulcimer reserves 

which to tal l ed $47.89/ton, before profit. 

38 . A 1980 report prepared by Amvest estimated that the costs to mine 
coa l from the Mayfl ower area of the Dulcimer rese rves ranged from 
$28 . 75/ton to $30 .82/ton , before profit . 

39. EFC's Board of Directors approved the development of the Du lcimer 
reserves In May, 1980, even though the two shar ply different estimates had 
not been reconciled and a June 1980 repor t by Helrco stated that Welrco 's 
preliminary mining cost estimate of $47.89/ton wa ~ con seu atlve but no t 

conservative enough to explain the d ifferences between Its est i mate and 
Amvest's estimate . 

41. EFC did not determine before a signed the PMJV contract that the 

Dulcimer reserves would be economic to mine or that a cost- plus contract 
for coal from the Dulcimer reserves would be less expensive than 
alternatives. 

42. The price reopener provision In EFC' s 1978 compliance coal contract 
with A. T. Massey Company could be exercised only by EFC andnot by Ma ssey. 

43 . Although productivi t y I n the coal I ndustry has generally Improved 
substant i al ly since 1980. EFC has not de"llns trated t hat comporable gains 
have been realized at PMJJ. 
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He reject the following proposed findings of fact because they are not 
supported by the weight of evidence In the record of this proceeding . 

7. PMJV's production cost are $5-$18 per ton higher than estimated In 
November 1980 . 

18 . PMJV has consistently shipped under the contract minimum tonnage. 

25. EFC thought the Amvest mine production plan was risky. 

27. Royalties on PMJV coal assume the $19 .3 mlll\on Dulc imer purchase 
price was all for coa l In spite of evidence on oil, gas and timber 
resources ava i lable. 

36 . The compliance coal market In 1980 had declined since 1978 when EFC 
as agent for FPC conducted Its last solicitation. 

I 

40. EFC's lease of the Dulcimer reserves spec1fled that the Dulcimer 
partnership would sell 500,000 tons of coal per year to EFC and 800,000 I 
tons of coal per year to KU [T . 425. 543; Exh. 202). KU did not purchase 
coal from the Dulc imer reserves. This made It necessary for EFC to 
protect Its Investment by buying additi onal coal from the reserves for FPC 
even though the Information available Indicated the reserves would be high 
cost to mine. 

44. PMJV's costs have been higher than market as compared with other 
utilities . 

45 . Ratepayers have been overcharged by $34,342,000 be tween 1984- 87 for 
PMJV coal, exclusive of Interest , based upon the excess over the market 
price as represented by the average prices paid under BGt,E's compliance 
coal contracts signed after a competitive solicitation In 1980. 

PROPOSED CONCLUS IONS OF LAH 

He reject the following proposed conclusion of law. 

I. Overcharges to ratepayers from the PMJV contract are $34, 342,000 from 
1984 - 1987, exc lud ing Interest, and continue through Ma rch 31, 1989. as 
measured by the difference between FOB-mlnP prices of PMJV and the BG t, E 
market- based con tract price. 

I 
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ISSUE 5: Have the costs charged to the ratepayers for coa 1 purchased from 
Kentucky May been prudently Incurred? 

PROPOSED FINDINGS OF FACT 

We accept the following proposed findings of fact because they are 
supported by the weight of the evidence In the record of this proceed ing. 

1. During 1985 EFC purchased 811 of Its coal unde r contract . 

2. In February 1986 EfC signed a three- year coal supply contract with 
Its lOOt owned affiliate Kentucky May Coal Company effective January 1, 
1986. for delivery of 225,000 to 375 ,000 tons per year of compliance or 11 
su 1 fur coa 1. 

4. In 1986 EFC purchased spot coal from non-affiliated suppliers at 
welqhted av<.rage prices of S22 .79 for l't. sulfur coal and S22 .1 5 for 
comp 11 a nee coa 1. 

6. The last coal sol icitation conducted by EFC prior to the Kentucky May 
contract resulted In signing of the Read ing & Bates and Carbocol contracts 
In mld- 1984 (T. 373- 75, 564). The coal market after the Reading & Bate s 
and Carbocol solicitation continued to dec line. 

7. The delive red price of Kentucky May coa l exceed the delivered price 
of Reading & Bates or Carbocol In 1986 . 

8. Virginia Power conducted a solic i tation and signed three con tracts 
for coal effective on January 1, 986 CT . 564). EFC's contract price for 
Kentucky May coal exceed Virginia Power's contract pr ice for coal 
purchased under th ree contracts eff~ctl ve January 1, 1986 . 

He reject the following proposed findings of fact because they are not 
supported by the evidence In the record of this proceeding . 

3. EFC entered Into a term contract wi th Kentucky May even though I t did 
not require additional coal . 

5. Damages to ratepayers equa 1 the dl ,.ference between the spot market 
price and the Kentucky May price whi ch wa s approximately S5 .00/ton . 
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9. The Coal Purchase price paid by EFC to Kentucky May during the period 
January 1, 1986 to July 31, 1987 under the contract signed In February 
1986. was above marke t for comparable contract and spot coal . 

10. Ratepayers were Injured by payments to Kentucky May In excess of the 
spot pri ce. 

PROPOSED CONCLUSIONS OF LAW 

We rej!ct the following proposed conc lusions of law. 

1. It was Imprudent for EFC on behalf of FPC to sign a contrac t for 
additional coal f rom Kentucky May effect ive January 1986 at a price 
greater than the spot market price. 

2. Ratepayers were overcharged by the dl fference between spot 111arke t 
prices and the Imprudently agreed to Kentucky excluding Interest . 

ISSUE 6: Have the costs charged to the ra tepayers for coa l purc hased from Bow 
Valley Coa l Resources, Inc . been prudently Incurred? 

PROPOSED FI NDINGS OF FACT 

We accept the fol lowing proposed find ings of fact because they are 
suppor ted by the weight of t he evidence In the record of this proceed ing. 

l. In 1979 Paul We ir Company adv ised EFC that Bow Valley woul d require 
additional coal reserves to provide coal beyond the scheduled expl ratl cn 
date of the coal supply agreement of December 21 , 1987 . 

2. In 1980 Bow Valley leased 6100 acres of the Dulcimer reserves which 
Increased Dulcimer, and therefore EFC and FPC, shareholder Income. 

3. In 1980 , 7 years before the contract expired . EFC extended the Bow 
Valley con trac until 1994 wl thout conducting a so llc l tatlon or other 
action aimed at ensuring this was the most cost-effec t ive opti on for 
ra tepaye rs. 

I 

I 

I 
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6. In 1984 EFC purchased 168,000 tons of coal from Bow Valley over and 
above the contract amount of 850,000 tons per year. 

He reject the following proposed findings of fact because they are not 
supported by the evidence In the record of this proceeding. 

4. EFC extended Bow Va ll ey's contract in return for Bow Valley's 
agreement to lease property from EFC . 

5. Ratepayers paid [asserted by FPC to be confldentlalJ 1n higher than 
market costs for Bow Valley coal In 1988 and 1989 and will continue to do 
so through 1994. 

7. Comparable quality coal was available In 1984 on the spot market at 
the time for $8 .50/ton less than what EFC paid Bow Valley for this 
additional coal. 

8. Ratepa}ers suffered overcharges of $1,428 .000 due to the 1984 excess 
purchuse f rom Bow Valley, exclusive of Interest. 

PROPOSED CONCLUSIONS OF LAW 

We reject the following proposed conclusions of law . 

1. It was Imprudent for EFC acting for FPC to enter \nto a package deal 
with Bow Val ley In 1980 to extend the contract In 1980. without a 
sol icitation In return for Bow Valley's agreement to lease part of the 
Dulcimer reserves. 

2. Overcharges to ratepayers from the Bow Valley package deal. excluding 
Interest, are $1,428,000 for 1984 purchases of 168,000 tons at $8 .50/t )n 
In excess of spot supplies. and (asserted by FPC to be confidential) per 
year beg inning In 1988 as measured by the difference In the contract as 
extended. and the market price of 521 .24/ton obtained by Georgia Power In 
1987 competitive solicitation . 

ISSUE 7: Have the costs charged to the ratepayers for coal purchased from A. 
T. Massey been prudently Incurred' 
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PROPOSED FINDINGS OF FACT 

He accept the fo 11 owl ng proposed fIndIng of fact because It Is supported 
by the weight of the evidence In the record of this proceeding. 

1. EFC and Massey executed a single letter agreement In 1986 which set a 
new contract price of $31/ton and released EFC affiliate COMCO from 
take-or-pay obligations on a separate contract to Massey. 

We reject the following proposed findings of fact because they are not 
supported by the evidence In the record of this proceeding. 

2. The price EFC agreed to pay Massey In the 1986 letter agreement was 
$1 .80/ ton higher than the market price for comparable compliance coal . 

I 

3. By agreeing to a higher ttan market rate to be paid by ratepayers to I 
obtain release for another EFC affiliate. EFC overrode FPC's ratepayers' 
Interest to protect Its shareholders, resulting In overcharges to 
ratepayers of $1 ,620,000 per year In 1986, 1987 and 1988. exclusive of 
Interest. 

PROPOSED CONCLUSIONS OF LAH 

We reject the following proposed conclusions of law . 

1. It was imprudent for EFC acting for FPC to renegotiate the Massey 
contract to an above-market price In 1986 In return for Ma ssey's release 
of EFC affiliate COMCO from contract obligations . 

2. Overcharges to ra tepayers from the Massey deal, excluding Interest. 
are $3,240,000 from 1984 - 87 and continue through March, 1989 as measured 
by the market price for contract coal on 4 delivered Btu ba s ts . 

ISSUE 8: Is the transportati on of coal to FPC reasonable when the coal Is 
transported by a rail/water mode ve rsus rail only? 

I 
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ISSUE 9: Has EFC's investment In and/or contractual commitment to DJxte fuels 
Limited <"Dixle"> been prudent? 

ISSUE 10: Was H feasible to transport to Crystal River by raJ 1 the 
requlrements for coal In excess of the 1.2 mill lon tons EFC had conrnltted to 
move by Dixie tows I and 2? 

ISSUE 11: Have the costs charged to the ra tepayers for Dlxle tows 1 and 2 been 
prudently Incurred? 

ISSUE 12 : Have the costs charged to the ratepayers for Dixie to~ 3 and 4 been 
prudeniTy lncurred? 

PROPOSED FINDINGS Of FACT 

We accept the following prop~sed flndlngs of fac because they are 
supported by the weight of the evidence In the record of thls proceeding. 

3. Rail transportation has always been lower cost on average than 
affiliate waterborne transportation. 

4. Rail transportation has generally been lower cost on a Incremental 
basis than affiliate waterborne transportation . 

5. EFC did not obligate Itself In 1979 to transport Ma ssey coal to 
Crystal River by water . 

6. ln July, 1980 EFC was still considering transporting Mas sey coal by 
rail, not water, to Crystal River . 

9. The rail car cost of Gainesville's rail movement for coal from 
southern West VIrginia beginn ing In 1981 was only $2. 73/ton . 

10. By 1981 EFC had ordered three additional unit trains capable of 
moving 1.5 million tons of coal to Crys tal River. 

11. EFC estimated In 1985 that rail turnaround times would range from 
5.5 to 5.72 days round trip . 

12. EFC did not experience turnaround times In excess of 5.5 to 5. 72 days 
before the end of 1987 . 
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13. EFC first negotiated guaranteed turnaround times wl th CSX effective 
January 1988 . 

16. Rat lroad sidings above Crystal River have always been aval lable to 
"hold" a second unit train while a unit train Is unloading coal at Crystal 
River. 

17. EFC has never produced a contemporaneous economic analysis which 
compares the costs of transpor ting coal by water to the costs by rail In 
any year 1979 to 1985 when It made decisions to expand Its waterborne 
conwnltments. 

20. In 1978 EFC signed a phosphate bacl(haul contract for 450 ,000-650,000 
tons per year with Fi rs t Mississippi with a term scheduled to expire In 
1983 . 

21. EFC's March, 1979 projections of Its coal requiremen ts showed a 
fourth barge was first needed to haul coal to Crystal River beginning In 
1985. 

I 

22. EFC's July , 1980 "alternate" coal budget proJections showed a fourth I 
barge was first needed to haul coal to Crystal River beginning In 1984 . 

23. In 1980 Dixie hauled 655,000 tons of phosphate rock. under the First 
Missis s ippi contract. 

24 . In 1980 Dixie leased two barge/tows to haul phosphate rock. and 
satisfy Its coal transportation requirements to Crystal River . 

25. In April. 1981, Dixie's Board of Directors authorized construction of 
Dixie barge/ tows three and four even though EFC know that the barges would 
provide excess capacity . 

26. In April, 1981, EFC President Mr . He lls Informed the Board of 
Directors that EFC was seeking limestone back.haul business to utilize the 
capacity of Dixie unit s three and four when they became availab le . 

28. In January 1982 . Firs t Mississi ppi stopped shi pp ing phosphate rock 
under Its contract with EFC. 

29 . Dixie barge/tows three and four were placed In se rvice hauling coal 
to FPC In 1982. 

I 
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30 . EFC received a written opinion letter of Its counsel In 1978 advising 
that FPC's environmental ai r permit would not permit FPC to burn 
high-sulfur midwestern coal at Crystal River after Units 4 and 5 commenced 
operation. 

31. EFC President, Mr . Hell s, Informed his Board of Directors In a letter 
dated January 14 , 1980, that "(nJo change In the environmental regulations 
for the Crys ta l River units occurred during 1979. If this continues, 
Electric Fuels Corporation will have to seek. a substantial reductlcn In 
Its midwestern coal requirements, possibly as much as 90t, by the time 
Crystal River Un1t No. 5 comes on 11ne". 

33. EFC Increased Its conwnltments to Its waterborne affiliates In 1980 
and 1981 even though It did not have under contract with Its midwestern. 
water-transported coa I supp II ers coa I whIch cou 1 d be burned at Crys ta 1 
River under environmental regulations . 

34. By letter dated Ma rch 10. 1983 Dixie asked EFC to amend their 
contract to double EFC's minimum tonnage commitment to 2.4 million tons 
per year. 

35 . Dixie represented to EFC In Its letter dated Ma rch 10, 1983 that the 
addit ional minimum tonnage conwnltment was the "only thing we have to 
justify construction of the last two tows". 

36 . In a letter dated May 1983, EFC's VIce Presiden t of Operations. Fred 
Hurrell , represented that HC was "not In a position to guarantee 2.4 
million tons of coal per year for each remaining calendar under the 
contract" (Exh. 216). Fred Murre l l reiterated In conrnents on a Dixie 
memorandum dated December 29, 1983 that EFC would not guarantee 2. 4 
million tons of coal per year to Dixie. 

37. In October. 1985 EFC VIce President for Operations H. David Carter 
executed Addendum 10 to the Dixie contract on behalf of EFC wh ich 
Increased the minimum tonnage comml tment to 2. 4 million tons per year antj 
committed a total of four Dixie barge/tows to FPC. 

38. There was no economic analysis of the benefits to FPC ratepayers from 
EFC's reversal of position and decision to sign Addendum 10. 

39. EFC's decision to enter Into Addendum 10 Increased cost and risks to 
ratepayers without offsetting benefits . 

41. Before EFC signed Addendum 10 It e ~Crerlenc ed signi f icant net losses 
on the fourth barge ((xh . 149]. After EFC signed Addendum 10 It 
experienced significant net profits on the fourth barge 

229 



230 

ORDER NO. 21847 
DOCKET NO. 860001 - EI - G 
PAGE 36 

42. Under Addendum 10. FPC ratepayers subsi dize the four th barge I f It Is 
no t used In third par ty backhaul business. 

43. EFC' s expanded convnltments to Its waterborne affiliates effectively 
decrease leverage with the railroad be cause they remove those additional 
tons from competit ion. 

We reject the f ollowing proposed findings of fact because they are not 
supported by the evidence In the r~cord of this proceeding. 

1. A market pr iced contract for transportati on services entered Into In 
the same per iod as the the 1977 EFC contr act wi th Dixi e would have allowed 
the tran sportation supplier to earn a 151 after-tax return on Its equity 
I nvestment . 

2 . EFC pa id higher than market rates to Di xie as a result of the price 
Initially agreed upon In the 1977 Dixie contract because the contract 

I 

price was set higher than a rate that would have allowed Ohle to recover I 
Its cost plus a 151 after- tax return on eQuity. : 

7. EFC never performed an economic anal ys i s wh ich compares the cost of 
transporting Ma ssey coal by water ver$US t he cost of t ransporting coal by 
rai 1. 

8 . Based on Gainesville's experience In negotiating transportation with 
CSX for coal t o be shipped under Its 1978 transportation contrac t from 
Centr al Appalach ia , HC would have encountered on l y eight day~ turnaround 
time to t r ansport Central Appalachia coal by rail to Florida In 1979-81. 
not eighteen days as sated In EFC's post-hoc analysts. 

14 . FPC has had the capabi lity to unl oad two trains pe r day at Crys ta l 
River since at least 1986. 

15. FPC has the capability to unload unit trains 364 of 365 days per yea r . 

18. EFC could have deliver ed additional ton s by rail, In 1984- 87 as 
foll ows: 

1984 
1985 
1986 
1987 

Tons 
De 1 I ve red Ra 11 

2 , 231,000 
2,803 ,000 
3. 231 ,000 
3,625.000 

Additional Tons Which Could 
Have Been Ra il Delivered 

737,000 
986,000 

I ,326,000 
1 ,046 .000 I 
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19. EFC could have delivered ali Its coal tonnages In 1984-87 above Its 
Init ial waterborne tonnage cOIM "tment of 1,098.000 tons {1.2 million tons 
less 101> by rail. 

27. Dixie unit 3 was built primarily to carry phosphate. 

32. EFC knew In 1980 It could not continue to burn the high-sulfur 
water-transported coal It had under contract with Its midwestern 
supplier ~. Amax and Consol under FPC ' s environmental air permit after 1982. 

40. EFC has never succeeded In using Its rail alternative as leverage In 
n~gotlatlng with Its waterborne affiliates Dixie and IHT . 

PROPOSED CONCLUSIONS OF LAH 

He accept the following proposed conclusion of law. 

2. It was Imprudent for EFC lc tlng for FPC to enter Into Addendum 10 to 
the DIKii! contract ral s lng the minimum tonnage COIMII tment to 2. 4 million 
tons per year for 17 years for four Dixie barge/tows . 

He reject the following proposed conclusions of law . 

I . It was Imprudent for EFC to purchase Dixie barge/tows 3 and 4 In 1981 
and place them Into FPC service In 1982 . 

3. Overcharges to ratepayers from the excessive use of the waterborne 
route are $33, 436,000 from 1984 - 87 and continue through ·~arch 31, 1989 
as measured by the difference between rail and waterborne costs , and 
$6,090,000 for moisture loss and other waterborne route costs wh ich would 
not be Incurred on the rail route as estimated by Or. Sansom, exclusive of 
Interest. 

4. It was Imprudent for EFC acting for FPC to si gn the Initial Dixie 
Contract In 1977 at above- market price In excess of 151 after- tax re turn 
on equity for the seller. 

5. Overcharges to ratepayers from the Initial Dixie contrac t are $8 ,487 , 
000 In 1984 - 87 and continue through Ma rch 31. 1989, exc lusi ve of 
interest, as measured by the methodology set forth by Or . Sansom. 
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ISSUE 13: Here the costs charged to EFC ratepayers as a result of EFC's 
Investment In and contractual commitment to International Marlne Terminals 
<"IMT" ) prudent? 

PROPOSED FINDINGS OF FACT 

He accep t the following proposed findings of fact because they are 
supported by the weight of the evidence In the record of this proceeding. 

1. EFC's less-than-majority ownership of IMT prevents EFC from 
compelling IMT to reduce Its rates. 

3. EFC could, If It so chose, charge FPC what EFC believes Is a fair, 
lower IMT rate. 

4. EFC will not charge FPC a lower rate unless IMT reduces Its rate 
because to do so would harm EFC's stockholders . 

5.: EFC's less-than-majority ownership of IMT has been detrimental to 
FPC's ratepayers. 

6 . In EFC's view, FPC 's ratepayers have a "financial stake" In the 
success of IMT. 

7. EFC's decision to take Massey coal by water was not lrrevo:able. 

8 . Massey coal alone could not just ify EFC's 800,000 ton Increased 
commitment at IMT. 

9 . Consol and Amax coal were not available to meet the ba ~e IMT 1.2 
million t on + (or -1 lOt comml tment once Crys tal River 4 and 5 came 
on-line. 

10. EFC earns on Its Investment In IMT Irrespective of tonnage shipped 
through IMT . 

11. To justify the Increased IMT commitment. EFC had to have 2 million 
tons per year that were more economical to ship by water than by rail. 

13. Rail costs did not drive EFC decisions to Increase the JIH commitment 
based on Mr . Upmeyer's testimony that he a~ not sure whether EFC would 
have expanded the commitment even 1f rail rates declined . 

I 

I 

I 
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14. The additional costs to FPC's ratepayers from the Increased IMT 
convnltment were not evaluated In a study done at the time which wa s 
presented In the record of this proceeding . 

15. PMJV eliminated any need to ship western coal through IMT. 

16. EFC did not need to expand Its commitment to lMT unless It 
transpor ted both midwestern coal and Massey coal by water for Crystal 
River units 4 and 5. 

18. EFC has never had a contract with a western coal suppl 1er and the 
only western coal FPC has burned at Crystal River was a small shipment of 
"pad" coal when Crystal River 4 corvnenced operation. 

19. EFC did not need to expand Its water commitment to transport Massey 
coal or midwestern coal to Crystal River . 

20. EFC Incurred $3 .1 million In deficit tonnage charges In 1982 and 1983 
because It was unable to meet Its minimum 2.0 million tons per year 
c0111111ltment at IMT. 

21. Since EFC 's 800,000 ton Increased convnltmen t to IMT wa s not for the 
benefit of ratepayers, EFC's deficit tonnage charges should not be billed 
to ratepayers . 

We reject the following proposed findings of fact because they are not 
supported by the evidence In the record of this proceeding. 

2. EFC benefits as a one-third owner In IMT from JMT 's refusal to reduce 
Its rates. 

12 . EFC has produced no documen tation that Massey coal could be delivered 
by water at a lower cost than delivery by rail. 

17. EFC coul d have transported Massey coal by rail at a lower cost . 

22. EFC's reason for expanding Its waterborne commitments to IMT and 
Dixie In 1980 and 1981 -82 was to enhance Its third party business and not 
for the benefit of ratepayers . 
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ISSUE IS: Have FPC's efforts to control Its fuel supply destiny through the 
creation of EFC and all of Its af f il iates re su lted In excess risk. and fue l 
cost to FPC ' c ratepaye r s? 

PROPOSED FINDINGS OF FACT 

He accept the following proposed findings of fact because they are 
supported by the weight of the evidence In the record of this proceeding . 

1. FPC has completely contracted away Its control over coal procurement 
to EFC. 

2. The EFC/FPC contract gives EFC the right to assign tts contro l of 
coal procurement to others. 

I 

3. EFC employees have res pons I bill tIes reI at I ng to the operation and 
financial hE-a lth of one or more affiliates. and are therefore responsible I 
to sh~reholder s of those affiliates. 

4. The Interests of FPC ratepayers are. at times. In conflict wi t h the 
Interests of FPC-affiliates' sha reholders . 

6. At the time the Special Fuels Project was es tablished by FPC In 1975. 
the Commission 's fuel cost recovery mechanism was based on the application 
of a fuel adjustment factor derived f rom one month's cost to ene rgy usage 
two months later, wh ich could affect an elect ric utll\ty's ea rned return 
on equi ty . 

7. From the very beginning, EFC was Intended to deve lop barge 
transportati on as preferential to rail, to deve lop backhaul capabilitie s, 
and to enter Into a joint venture for coal supply. 

8. Assurance of an adequate return to s toe ho 1 ders was part of t he 
corporate po licy applicable to the Solid Fuels Project and to EFC and to 
the pricing arrangement between FPC and EFC. 

9 . The original Intent to earn a 201 return on EFC's equity was not 
revised downward until the Commission staff suggested I t should be equal 
to FPC's allowed return . 

12. A joint venture In mining ope r ations was perceived to have advantages 
for both the buyer and seller of coal, and EFC, through Its participation I 
In PMJV , Is both . 
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13. Al though 
reserves by 
acquisition, 
expensive . 

It was thought that the purchase and deve 1 opmen t of coa 1 
EFC might be less costly than traditional methods of 
It was understood that It might ultimately prove more 

15. Except for taking eQuity positi ons , FPC could have entered the same 
fuel supply agreement <with non-affiliates> as EFC through an In-house· 
fuel department. 

We reject the following proposed findings of fact because they are not 
supported by the evidence In the record of this proceeding . 

5. FPC's delegation of Its fuel procurement responsibilities has caused 
ratepayers' Interests to be subordinated to shareholder Interests . 

10. Coal supply alternative that required barge transpor tat ion were 
viabl e only If backhauls were l vallable . 

11. EFC wa )> 
transportatIon 
back.hauls. 

requ ired to have an ownership Interest In barge 
fac Ill tIes to rea II zed any s tockho 1 der benefIt from 

14. EFC was se t up as a separate corporation for tax purposes and to 
allow EFC to take equity positions and earn an equity return from coal 
suppl y and transportation companies . 

PROPOSED CONCLUSIONS OF LAH 

He accept the following proposed conc lusions of l aw . 

1. Balanc i ng the respective Interests of FPC's customers ar j 
stockholders Is a function of the Convnl sslon that cannot be pPrformed by 
FPC or delegated to EFC. 

2. FPC Is obligated as a public utility to act In the best Inter ests of 
I ts customers to obtain fuel for generation at the lowes t reasonab l e cos t 
from EFC or any other affiliated or unaffiliated supp l iers. 

3. FPC cannot by contract with EFC a l ter Its statut ory duties as a 
publ ic utility or lessen Its obligation to act In Its cust omers' be st 
Interests when purchasi ng fuel f or genera ti on. 
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7 . Pursuant to Appendix A, Paragraph II.C. of Order No. 12645, FPC should 
document all aspects of the fuel procurement process . FPC has In this 
proceedi ng, failed to document relevant aspects of fuel procurement 
process relating to cos ts Incurred from EFC' s contracts with affiliates 
IMT , Dixie and PMJV. 

8. Pursuant to Appendix A, Paragraph II.L . of Order No. 12645, FPC 
should have Incorporated adequate, well-defined remedies I n Its contracts 
with EFC to protect the utility and Its ratepayers from e~cessl~e charges 
over a protracted peri od of t ime. FPC's contracts with EFC do not Include 
such provisions. 

9. Pursuant to Appendix A, Paragraph II.S . of Order ro. 12645, FPC 
should administer Its contract .-ilth EFC I n a manner Identical t o the 
administration of a contract with an Independent organization. FPC ' s 
administrati on of Its EFC contracts have not been consistent with this 
standard. 

I 

10. Pursuant to Appendix A, Paragraph II.P. of Order No. 12645, FPC's 
transaction with EFC should be based on costs whi ch are consistent with or I 
lower than t he costs FPC woul d Incur \f It received t he fuel or service 
from an Independent through competitive bidding. FPC's contrac ts with EFC 
allow EFC to charge FPC costs In excess of this standard . 

14. It was Imprudent for EFC on behalf of FPC to enter Into the October 
1980 22-year cos t - pl us contract wi th PMJV withou t a market reopener. 

He reject the following proposed conclus ions of law because they are not 
supported by the evidence I n the record of this proceeding. 

4. FPC must exercise all legal means to extr ica te Itself from or lessen 
the Impact of contractual obligations o EFC or any other entity that 
requires I ts customers to pay excessive charges f or fue l used In 
generatIon . 

5. Pursuant t o the Commission's Fuel Procurement Polley, Order No . 
12645, Appendix A, Paragraph I .C. FPC's management Is solely responsible 
f or procurrlng fuel In the most cost efficient manner possib le . FPC's 
contracts with EFC and the authori t y granted to EFC pursuant to o ther 
contracts are not consisten t with that policy . 

I 
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6. Pursuant to Appendix A, Paragraph I.G. of Order ~ o. 12645, FPC bears 
the burden of proof to document the reasonableness of Its procurement 
pract ices and the resultant expenses from such practices. FPC has not met 
that burden with regard to expenses Incurred pursuant to Its con tract with 
EFC or EFC's contract with affiliated entitles. 

11. Pursuant to Appendix A, Paragraph II. T. of Order No. 12645. FPC has 
the f ull burden of proof to demonstrate that Its transactions with EFC 
have bee "' In the best Interest of the ratepayer. FPC has not met 1ts 
burden of proof In this docket on the Issues placed In contention. 

12 . FPC's failure to comply with the Commission's Fuel Procurer ent Polley 
has resulted In excessive fuel and fuel-related charges from EFC bei ng 
borne by FPC's ratepayers. 

13. FPC 's delegation of Its coal procurement responsibilities to EFC and 
Its affiliates resulted In excess risk and fuel cost to FPC ratepayers. 

ISSUE 16 : Are there sufficient tc~s of compliance coal on the Powell Mountain 
reserv~s that can be mined economi cally to ~et the EFC/PHJV contract 
provisions? 

PROPOSED FINDINGS OF FACT 

He accept the following proposed findings of fact because they are 
supported by the weight of the evidence In the record of this proceeding . 

1. The 1979 Boyd report Indicated that only 8 million tons of the 20 
mill1on tons of compliance coal needed to satisfy the EFC-PMJV contract 
were located In seams greater than 42 Inches thick. 

2. Thinner seams of coal are generally more costly to mine than thicker 
seams of coa 1 . 

4. No evidence has been presented as to the price at which the tons of 
compliance coal remaining on the PMJV property as of February 1988 can be 
recovered . 

We reject the following proposed find ings of fact because they are not 
supported by the evi dence In the record of thi s proceeding. 
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3. EFC should have known at the time It signed the PMJV contract that It 
would be costly to mine compliance and near compliance coal from the PMJV 
property. 

5. EFC has failed to prove that the PMJV property contains adequate 
amounts of compliance coal In economically recoverable seams to assure 
that the specifications of the EFC-PMJV contract will be met at reasonable 
prices over the life of the contract. 

ISSUE 17 : 1 s It prudent for PMJV . through EFC. to se 11 comp II ance coa 1 on the 
spot market at a cost lower than what PHJV charges EFC for supply to FPC? 

PROPOSED FINDINGS OF FACT 

We accept the following proposed finding of fact because It Is supported 
by the weight of the evidence In the record of this proceeding . 

I 

1. EFC sells compliance coal originating f rom the Mayflower shipping I 
point of PMJV on the spot market to electrt:c utll1tles other than FPC at 
prices bel ow the charges Imposed on FPC for PMJV coal. 

We reject the fo llowing proposed findings of fact because they are not 
supported by the evidence In the record of chis proceeding. 

2. FPC's ratepayers have underwrHten EFC's participation In the PMJV 
and should have first claim to any coal from that source . 

3. FPC's ratepayers have been harmed to the extent that PMJV reserves 
are depleted by sales to other utilities. 

4. If PHJV coal can be sol d to other utilities at spot prices below PMJV 
contract prices. It can be sold to FPC on the same basis . 

ISSUE 18: If there were to be an order whi ch wou ld by reason of a 
disa llowance of fuel cost recovery have the effect of depriving Florida Power 
or Its aff iliates of their Investments or their contractual rights. whether 
the state statutes which author i ze such disallowance are. as applied . 
repugnant to the Constitution or the laws of tne United States or the State of 
Florida? 

I 
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PROPOSED CONCLUSJONS OF LAH 

He accept the f ollowing proposed conclusions of law. 

1. FPC has the burden of proof to demonstrate that Its costs of coal and 
coal transportation were prudently Incurred, despite Its contractual 
assignment of Its coal procurement respons ibi li t i es to EFC . Fl or ida Power 
Corp . v . Cresse, 413 So.2d 1187, 1191 <Fla. 1982>; In re : Investi gation 
of Fuel Cost Recovery ClausPS of Electric Utilities <Gulf Power Company­
Maxine Mine> . Docket No. 820001-EU-A, Order No . 13452 <84 FPSC 295>. 
aff'd, Gulf Power Co . v. Florida Pub . Serv . Comm'n, 487 So.2d 1036 <Fla. 
1986> ("Maxine Mine" >. 

2. The Convnlsslon has the author ity t o review the prudence of past 
actions of the utility so long as the review examines the prudence of the 
act ions from the poin t In time at which the utility made the decision . 
Maxine Mine . supra. slip op. p .lO 

3. The Conmlsslon may review any contrac t entered Into by a ;>ubll c 
uti lity, l n'" ludlng one with an affiliate. t o determi ne whether the 
"contr1ct Is unreasonable and adversely affects the public I nte res t ." 
Flori da Power Corp. v. Pub . Serv . Comm. , 487 So. 2d . 1061 9Fla . 1986>; see 
Dayton P. & L . Co. v . Pub . Utlls . Comm . • 292 U.S. 290 , 295 <1933> . 

4. Hhere a utility's Imprudent actions Impose "excessi ve cos t s" on 
ratepayers, "the excessive costs should be disallowed and refunded t o [J 
r atepayers . " Maxine Mine, supra . s lip op . p . IO. 

5. Exerc ise of the Commls l on's authority to review utility act ions for 
lmprudency Is In no way repugnant to the Cons titution or he laws of the 
Un i ted States or of the State o f Flori da . Feder al Power Commi ssion v . 
Hope Natural Gas. 320 U. S. 521 <1944) . 

6. "[CJontrac t s with publ ic utili t ies are made subject to the reserved 
authority of the state . under the pollee power of express statutory 1r 
constitutional authority , to modify the contract In the Interest of t he 
publ ic welfa re without uncons titutional Impa i rment of contracts." 
H. Hiller & Sons, Inc . v. Hawkins , 373 So.2d 913 <Fla. 1979> . 
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