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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Amendment of Rule 
25 -14.003 , FAC , Corporate 
Income Tax Expe1se Adjustment . 

DOCKET NO. 861190-PU 

ORDER NO. 22313 

ISSUED: 12-13-89 

NOTICE OF ADOPTION OF RULE AMENDMENT 

NOTICE is hereby given that the Commission , pursuant ~o 
Section 120 . 54 , Florida Statutes , has adopted the amendments to 
Rule 25-14 . 003 , F.A . C. , relating to reoeal o f the rule for water 
a nd wastewater compan i es and a change in the reporting date for 
a l l utilities . 

The rule amendment was filed with the Secretary of State on 
December 12 , 1989 , and will be effective on January 1 , 1990. A 
co py of the relevant portions of the cer Llfication filed with the 
Secretary of State is attached to this Notice. 

Thi s docket is closed upon issuance of this notice. 

By Direction of the Florida Public Service Commission , 
t hiS llcb day Of DECEMBER , 198 9 

( S E A L ) 

CBM 

3485G 

r· r 13 ~~ .. 1- 9 S 3 .., ;.. ' lvw.J 

FPSC-RECOJDS/REPOaT~G 
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25-14 . 003 Corporate Income Tax Expense Adjustments . 

(1) This rule shall not apply to water and wastewater 

utilities , as defined in Chapter 367 , Florida Statutes. 

illfit Definitions . For the purposes of this rule , the 

following definitions shall apply: 

(a) •Tax Savings. • The difference between the tax expenses 

for a utility calculated under the previously effective corporate 

income tax rates and those calculated under newly effective , 

reduced corporate income tax rates . 

(b) •Tax Deficiency. • The difference between the tax 

expenses for a utility calculated under newly effective , higher 

co rporate income tax rates and those calculated under the 

previously effective corporate income tax rates . 

(c) •Associated Revenues .• Those revenues result ing from the 

application of a utility ' s revenue expansion factor to a tax 

savings or tax deficiency. 

(d) • Previously Effective .• Refers to the corporate income 

tax rate used in a utility ' s last rate case or show cause 

proceeding , or used in the last tax expense adjus tment by the 

Commission , whichever occurred most recently . 

(e) •Tax Rate .• The statutory tax rates , both federa and 

state , applicable to utility income , including any surcharges , 

minimum taxes , and other adjustments to the basic percentage tax 

rates . 
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(f) • Midpo int .• The midpoint of the range of return approved 

by the Commission in the utility ' s last rate case , adjusted for 

t he cost of any debt issued subsequent to the rate case and prior 

t o t he commencement of a tax s avings refund or tax deficiency 

collection . 

(3)f~+ Tax Savings Refunds . In accordance with subsection 

(6) f5t of this rule and using a calendar year as the basis of the 

calculation: 

(a) When , during the reporting period described in paragraph 

i!lf5t(a) below , a utility is earning a rate of return which is 

at or above the midpoint of its authorized range computed without 

consideration of a tax rate reduction, the utility s hall refund 

all associated revenues as described in paragraph ~5(c). 

(b) When , during the reporting period described in pa ragra ph 

~5(a) below, a utility is ear ning a rate of return which is below 

the midpoint of its authorized range computed withou t 

consideration of a tax rate reduction , the utility shall refund 

only those associated revenues which cause the utility to earn in 

excess of that midpoint , as described i n paragraph ~5(c). 

1!lf3t Tax Deficiency Collections . In accordance wi th 

subsection l!lfS+ of this rule ~nd using a calendar year lS the 

basis of the calculation: 

(a) When , during the reporting period described in ~5 (a) 

below , a utility is earning a rate of return which is at or below 

the midpoint of its authorized range computed without 
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consideration of a tax rate increase, the utility shall collect 

a l l associated reve nues , as described in paragraph ! S(c). 

(b) When, dur i ng the reporting period described i n !S(a) 

below , a utility is earning a rate of return which is above the 

midpoint of its authorized range computed without consideration of 

a tax rate increase , the util ity shall collect only those revenues 

which cause the utility to earn below that midpoint , as described 

in paragraph !S(c) . 

111+4+ Reporting Requirements. Fifteen days after t he due 

date , including authorized extension s , of the annual report, en 

ee-eere~e-Hateh-ise of every yea r following a tax rate change , 

each utility shall furnish a final report , in the form pr escribed 

by the Commission . The report shall cover only the prior calendar 

year during which the tax rate change was effective . 

l!ltSt Procedures. 

(a) Refunds or collections shall be calculated f rom the 

effective date of any tax rate change through the end of the 

ca lendar year. If the tax rate change is in effect for only part 

of a tax year , the refund or collection shall be calculated in 

accordance with the utility's customary accounting trea t ment a~ 

authorized by the federal or state taxing authority for t ax rate 

changes which occur during a tax year. 

(b) A further change in the tax rate shall end one period of 

compliance and initiate a new period but shall not affect any 

r efund or collection already in progress pursuant to this rule . 
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(c) ~ogether with the final repo rt described in subsection 

(5 ) f4+ of this rule , each utility shall file a petition 

containing a calculation of and the method for refunding or 

collecting any tax savings or deficiency for the tax year of the 

report . The Commission will review the petition and either 

approve it , approve it wit h modification , or deny it ; an 

opportunity for a hearing on the Commission ' s decision w:11 then 

be provided , if requested. Thereafter , the utility shall eithe r 

make the refund to or collect the deficiency from its existing 

customers in accordance with paragraphs (e) and (f) of this 

subsect1on . 

(d) Upon its own or other motion , the Commission may 

dete rmine that a refund or collection for a particular year is 

impractical because its amount will not warrant the e xpense of 

making the r efund or collecting the deficiency . In such an event , 

no refund o r collection will be made for that year . 

(e) The utility may make any refund or collection either as a 

lump sum payment or billing or in monthly installments not to 

exceed twelve (12) months . Such refunds or collections shall be 

made to or from current customers of the utility at the ti~e that 

such r efunds o r collections a r e to be effected . In either event , 

the utility shall refund or collect the amount with i nteres t 

accruing on any outstanding balance from the date of 

overcollection or underpayment . Interest shall be set by the 

Commission . 
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(f) An elect ric utility shall determine each customer ' s share 

of refund or collection on a kilowatt hou r basis . A telephone 

company shall determine each customer ' s share of retund o r 

collPction based on e xisting general residence and business local 

rate r elat ionships. Othe r utilities shall determine each 

customer's share of refund or collection based on consumption or 

any other r easonable basis specified in the utility ' s petition and 

approved by the Commission . 

12lf6t Effect of Rate Case or Show Cause Proceeding . A tax 

SdVings refund or tax deficiency collection sha ll be consistent 

with th1s rule except that : 

(a) The issue of a tax savings refund or tax deficiency 

collection shall be decided i n the course of rat e cases and show 

cause proceedings that are pending when a tax rate change becomes 

law, o r that commence prior to the close of the tax year in whic h 

a tax rate change becomes effective . 

(b) Nothing in this subsection shall be construed as limiting 

the operation of the tax expense adjustment process under this 

rule either i n completing a tax savings refund or tax def1cie ncy 

collection fo r any tax years prior to the year in which a rate 

case or show cause is initiated . It shall also not prohibi t a tax 

savings refund or tax deficiency collection for any tax year or 

portion the r eof ending prior to the final order in a ra te case o r 

show cause proceeding. 
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Specifi~ Authority : 364.01 , 366 . 05 , 367 . 121 , F . S . 

Law lmp1emented : 364.01 , 366.05 , 367 . 121 , F . S . 

Histo ry : New 6/22/82 , formerly 25-14 . 03 , Amended 
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CERTIFICATION OF 

PUBLIC SERVICE COMMISSION ADMINISTRATIVE RULES 

FILED WITH THE 

DEPARTMENT OF STATE 

I do hereby certify : 

/x/ (1) The t1me limitations prescr1bed by paragraph 

120 . 54(ll ) (a ) , P . S . , have been complied wt:h ; and 

/x/ (2) There is no administrat1ve deLerm1nat1on under 

sect1on 120 . 54(4 ) , F . S . , pending on any rule covered by this 

c e rtification ; and 

/x/ (3 ) All r ules covered by this certtfication are ftled 

within the prescribed time limitations of pa r agraph 120 . 54(ll ) (b) , 

F . S . They are filed not less than 28 days after the notice 

r~qui red by suosection 120 . 54(1 ) , F . S ., and ; 

L_/ ( a ) And a r e filed not more than 90 days afte r the 

not1ce ; or 

L_/ (b) Are filed not more than 90 days after the notice not 

including days an administrative dete r mtnatton was 

pending ; or 

/x/ (c ) Are filed within 21 days afte r the adjournmc1t ot 

the final publ1c hearing on the rule; or 

L_l (d ) Ar e filed within 21 days afte r the date of receipt 

of all mate r ial autho r ized to be submitted at the 

hearing ; or 

I 

I 

I 



I 

I 

I 

ORDER NO . 223 13 
DOCKET NO . 861190- PU 
PAGE 9 

L_/ (e) 'rP filed w1th1n 21 days after the date the 

transcript was received by this agency . 

A tached are the or1ginal and two c0p1es of each rule cove r ed 

by this certification. The rules are hereby adopted by the 

undersigned agency by and upon their filing with the Department of 

State . 

Rule No . 
25-14 . 003 

Specific 
Rulemaking 
Authoritf 

350 . 127(2 

Law Being Implemented , 
Interpreted or 
Made Specific 

367 .12 1, 364.01 , 366 . 05 

Und~r the prOVlSion of paragraph l20 . 54(12)(a) , r . S ., the 

r ules take effect 20 days from the date f1led w1th the Department 

of State or a later date as set out beluw : 

Effective : 
(month) (day) (year) 

Steve Tr tbble 

Di rector , Divis1on of Records & Reportina 
Title 

Numbe r of Pages Certified 
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SUMMARY Of RULE 

Rule 25 - 14 . 003 
Docket uo . 861190-PU 

Rule 25-14 . 003 , FAC , is intended to establish policy and 

procedure for adjusting utility income tax expense and its impact 

on achieved rate of return (ROR) caused by changes in fede ral and 

state corporate income tax rates . Under the current rule , 

adjustments , in the form of customer refunds or add1tional 

collections , would generally be an amount suffictent to return the 

ROR to the midpoint when earnings move through the m1dp~int. The 

exceptions would occur when a ut1l1ty is earn1ng above the 

I 

midpoint before a tax decreas~ or below the midpoint before a tax II 
increase : in these cases , Lhe ad)ustment returns the company to 

its o riginal ROR . 

The proposed revistons to the r ule would eliminate use of 

midpoint earnings benchmarks in income tax expense adjustments for 

water and wastewater utilit1es . Tax expense adjustments foe 

changes in tax laws are already incorporated in other Commission 

rules and procedures , e . g ., overearnings cases . These would 

require refunds o r other adjustments, e . g . , a change in 

depreciation , for earnings exceedtng allowed ranges , ~ut do not 

specifically target midpoints. following exemption , wac~r and 

wastewater utility refunds would be required only as tax changes 

moved water and wastewater utility ea rnings above allowed ranges . I water and wastewater tax defic1ency collections would not be 
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automat1c after revision . If tax rates rose , firms would have to 

petition for a rate cas~ to recover increased expenses and might 

not recover as much of the increase . 

The proposed revisions would also change the tax repor t 

filing date for electric , gas , and telecommunications companies 

from March 1 to fifteen days after the due date (including 

e xtensions) of annual reports. 

A final public hearing was held December 5 , 1989. The 

Commission addressed the rule at the public agenda . 

SUMMARY OF HEARINGS ON THE RULE 

General Development Utility (GDU) requested a hea ring , as dia 

the Florida Waterworks Association (FWA) . The participants at the 

September 22 , 1989 , hearing included GDU , FWA , Southe rn Bell 

Telephone and Telegraph , Southern States Utilities , Placida Cities 

Water Co . , and the Office of Publ1c Coun~el . Comment s were also 

filed by Lehigh Utilities . 

Southern States Utilit ies took the position that the rule 

r evisions would preclude water and wastewater companies from the 

opportunity to change their rates if the federal tax rates 

changed , "except through the vehicl e of a costly and time 

consuming general rate increase proceeding ." 

ssu acknowledged that " there have apparently been -Orne 

d1fficulties in getting all the water and wastewater uti lities to 

comply with the rule ' s reporting requirements. • They conceded 

that there have been quite a few which did not file reports which 

the Commission felt they were obligated to file under the rule . 
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SSU suagested several alternatives : include a limit on the 

rule ' s applicability to only utilities of a certain size , such as 

Class A and B utilities only ; o r make the utilities file a 

• voluntary election • to be covered ; o r limit the applicability of 

the rule to those companies for whom any change 1n taxes , e1ther 

up or down , would be material. 

Florida Cities Water Company , 1n a set of prefiled comments , 

also states t ha t raLe cas~s would result from repeal of the rulP 

if tax rates increase. 

Leh1gh Ut1lities , Inc . also stated that more rate cases would 

result. 

The Office of Publ1c Counsel (OPC) filed p r ehearing comments 

in support of the Commission ' s proposal . It recognized that the 

processing of a vast number of regulaLed water and wastewater 

ut1l1t1es on an annual basis requires an enormous amount of staff 

time and a drain of PSC resources ; and , historically , the benefit 

to customers has been almost non - ex1stent because onl; one utility 

~ut of several hundred water and sewer companlPS has been required 

to refund any tax sav1ng3 . • Given that dual set of circumstances , 

it does not seem unreasonable to exemp the water and Nostewat r 

uLili ies from the provisions of Lhis rule " observed OPC . 

GDU states the rule is beneficia l because it allows all 

parties -- the utillties , ratepayers , and the FPSC - - to avoid 

full rate case proceedings to reflect the impact of tax rate 

changes . 
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All comme~ters supported the change in the reporting date . 

FPSC staff filed comments that state , for the water and sewer 

industry , admin1stration of the tax ru le has not been cost 

etfective . First , there is a problem with addresses of the many 

companies . Second , many of the reports that are returned by the 

Utllities have incorrect or irrelevant information . For this 

reason , it is necessary to request additional information through 

audits , inter r ogatories , dPpositions , etc . 

Staff noted that many of the water and sewer utilities are 

organized as entities that are not taxablr. under either federal or 

state law . Of those that are taxable ent1ties , many have never 

reported taxable income on either a book or tax return basis . 

The refore , theSP utilities do not norm lly have a Lax expense 

component embedded in the1r revenue requirement s dnd 30 would 

exper1ence neither a tax savings nor a tax deficiency . 

Also , because of moe~ frequent rate cases , these ut1lities 

are more likely to have current tax rates reflected in any tax 

expenses that are allowed and thus be less likely to experience a 

tax savings . Because many are less likely to have tax expense 

embedded in thei r revenue requirements , they are less likely to 

expe r1ence tax deficiencies . rurther , the availability of indices 

and pass-thr ough to Lhis industry means that the r e would be no tax 

deficiency for other s because they did not file a rate case after 

the tax rates were reduced. 
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At the Se?tember 22 , 1989 , rulemaking hearing , the 

pdcticipants in the rulemaking docket reiterated their points 

filed in the conmen~s descr1bed above . In addition , the r e was a 

d1scuss1on about direct pass-thr oughs of tax ra~e changes , both 

increases and reductions ; about the regulatory philosophy of an 

earnings test ; about the use of limited proceedings to make 

adjustments if the rule were repealed for these utilities . 

APAD staff , in response to q~est1ons from the Public Counsel , 

said thal there are approximately 375 water and wastewater 

utilities regulated by the FPSC . Of those , only one has been 

artected by application of the :ax rule. 

The Southern States Utilities wttn~ss acknowledged that there 

i s a " spectrum of from ze r o to 48\ • of t3X rates embedded in the 

r ates and charge~ of ssu systems . He said SSU has approxtmately 

120 utilit1es regulated by the FPSC . 

The voluntary elect1on for application of the tax rule was 

cr1t1cally as~essed . As OPC noted , it would simply become a 

v~hicle fo r benefit or the utilities and thei r s hareholders and 

no t the ratepayer~ . 

The Flor1da Cities Water Company witness voiced their 

greatest concern as the fact that if ta x rates increase , t h~y will 

have to file a rate case . Eventually , they said , the customers 

are going to have to bear the cost of t hose ra te cases ; the 

sna reholders and the utility will not want to absorb the 

additional increase. 
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The GDU witness said repeal of the rule would lead to a 

greater number of rate cases and show cause proceedings . 

The OPC witness opposed the concept of a voluntary election 

by the utility for coverage by thP ru le . He said someplace along 

the line the FPSC would be faced with somebody asking to be let 

out of the~ r voluntary election . 

The OPC filea Post -hearing comments which stated that " the 

Public Service Commission presented cogent a nd compelling r easons 

to exclude water and wa~tewater utilities f r om the provisions of 

th • tax rule . • 

As explained in the Economic Report Estimate and 
further emphasized by Mr . Larkin , the applicat1on has 
been nonexistent for all pract1cal purposes . Although 
375 water and wastewater companies are regulat ed by the 
PSC , only one company will p roduce refunas for 1ts 
customers . Notwi thstanding those m~n1mal r~sults , 
" 200 - 600 hours of staff time is required for every 
review that is mad e nece~sary by Rule 25-14.003 . " 
Given this indefensible cost/benefit ratio , the Public 
Service Commission should carry out the proposed 
amendments to Rule 25-14 . 003 , P . A. C. 

The OPC concl udes that the rule repeal wil l not result in 

unfatrness to the utilities . First , OPC says it is far from 

conclusive that the tax r atP.S will increase . Second , even in the 

event of a tax increase , the only utilities which would be 

eligible to collect a deficiency ~oulJ be those whose permanen 

rates had been established at the lower 34\ tax rate . By thetr 

own testimony , very few of the ob)ecting utilities fit into that 

category . Thi rd, if a utility never paid a tax saving s refund , 

then it was never "harmed • by the rule . If so , the utility cannot 

289 



290 

ORDER NO . 22313 
DOCKET NO. 861190-PU 
PAGE 16 

claim unfair treatment wh~n the amendment precludes a potential 

gain later . 

Finally , Florida Waterworks Association submitted 

post-hearing comments . They state that there is no logical reason 

for elimination of the water and sewer companies f r om the rule ' s 

coverage , except staff ' s suggestion of the excessive time used in 

view of the benefits rendered. 

FACTS AND CIRCUMSTANCES JUSTIFYING TRE RULE 

The proposed revisions would e xempt water and wastewater 

utilities from application of the Corporate Income Tax Expense 

Adjustment rule . 

Tax expense adjustments for changes in tax laws are already 

incorporated in other Commission rules and procedures , e.g ., 

ove r earnings cases . 

Substantial staff time would be saved with r evisions of the 

current rule . Presently , depending on the company , an estimated 

200-600 hours of staff time is requ i red for audits made necessary 

by the rule . This labor expense would be saved , with no expected 

loss of earnings surveillance. 

Electric and gas utilities and regulated telephone companies 

would benefit from the proposed change in the filing date of the 

tax report from March 1 to fifteen days after the annual report is 

due. Because some of the required information is not usually 

generated until the annual report is prepared , this rule revision 

is needed so that utilities would not have to divert resources to 

prepare the tax report first. 

I 

I 

I 


	Roll 3-793
	Roll 3-794
	Roll 3-795
	Roll 3-796
	Roll 3-797
	Roll 3-798
	Roll 3-799
	Roll 3-800
	Roll 3-801
	Roll 3-802
	Roll 3-803
	Roll 3-804
	Roll 3-805
	Roll 3-806
	Roll 3-807
	Roll 3-808



