
aao.B 'IB n..oaiM 
PUBLIC WVICK a *8810. DR:GINAL 

Rl.fCOPr 
In re: Petition of the Florida 
Industrial Power Users Group to 
Discontinue Florida Power & 
Light Company's Oil Backout 
Cost Recovery Factor 

) 
) 
) 
) 
) 

Piled: Decenaber 20, 1989 

PLORIM 101 • • Lic.r ~·s 
JDriO. ftJR .-:xl IIIID"'TIO. 

All> SDY c.~ m. 222'1 

Pursuant to Florida Administrative Code Rule 

25-22.060, Florida Power & Li9ht Company (•FPL•) moves for 

reconsideration of Order Ro. 22268 issued on December 5, 1989 

in Docket No. 890148-BI. FPL specifically reque•ts that the 

Commission reconsider the portion of Order No. 22268 that 

requires FPL to refund the reYenue• equivalent to the 

difference of usin9 a 13.6\ re urn on equity rather than the 

15.6\ return on equity ori9inaJ. l y authorized and employed in 

the development of oil backout cost recovery factors for the 

three r ecovery periods running from April 1, 1988 through 

September 30, 1989. FPL further requests that the Conmission 

stay certain requirements of Order Mo. 22268 designed to 

implement the refund, pending resolution of FPL •s Motion for 

Reconsideration of Order No. 22268. 
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request for reconsideration and stay of Order Ro. 22268, FPL 

states: 

IIITRODUCTIOR 

1. In Order Ro. 22268 (attached as Attachment A) the 

Florida Public Service Connission ( •coaaission•) appropriately 

denied a petition filed by the Florida Industrial Power Users 

Group ("FIPUG") seeldnCJ to discontinue l'PL's Oil Backout Cost 

Recovery Factor. l'PL seeks no reconsideration of that 

determination. 

2. However, in Order ~. 22261 tbe Coaai••ion, even 

though it was not within tbe relief •outbt by PIPUG'• petition 

and it was not raised •• an ia•t,ae in tbe prebearinCJ order, 

found that FPL should use a 13.6' rate of return on equity to 

calculate oil backout revenue requir-nts from April 1, 1988 

through September 30, 1919 and tbat •excess revenues• collected 

from factors usinCJ 15.6\ for hat period 8hou1d be refunded to 

customers, with interest. Ord ~ 10. 22261 at 6, 7, 12. FPL 

estimates that the refund ordered would be rOUCJhly .3.5 million. 

3. Order Ro. 22268 further required FPL (1) to 

recalculate its oil backcout revenue requirements and oil 

backout cost recovery factors for April 1988 throuCJh September 

1989 using a 13.6\ return on equity and (2) to submit testimony 

supporting these recalculations for the February 1990 bearing 
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in Docket No. 890001-EI. The Conniaaion further ordered that 

the refund amount was to be determined at the Fei>urary 1990 

hearing regarding the computation of the Apri 1 through 

September 1990 Oil Backout Coat Recovery Factor. 

4. By means of this motion PPL seeks reconsideration 

of the Commission • a retroactive redetermination of the equity 

return on FPL'a oil backout project and the Commission's refund 

of a portion of the equity return already authorized and earned 

on FPL' s oil backout project. PPL also seeka a stay of the 

portions of Order No. 22268 designed to implement the partial 

refund of FPL's oil backout project equity return previously 

allowed by the Commission for the period April 1988 through 

September 1989. Specifically, PPL seeks to stay the refund and 

the requirements restated in paragraph 3 above until the 

Commission rules on this motion for reconsideration. 

LEGAL GROUIIDS 
POR RBCORSIDBRATION 

5. While the retroa .:tive redetermination of FPL's 

authorized rate of return on e uity for FPL"s oil backout 

project may well be leQally infirm on other grounds as well, 

the ground for FPL' s request for reconsideration is that the 

refund ordered by Order No. 22268 constitutes unlawful 

retroactive ratemaking. The Supreme Court of Florida had held 

that this Commission may not engaQe in retroactive ratemaking. 
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City of Miami v. Florida pyblic Service Commission. 208 So. 2d 

249 (Fla . 1968); Southern Bell Telephone and Telegraph Co. v. 

Florida Public Service Commission, 453 So. 2d 780 (Fla. 1984). 

Ratemaking i s to be prospective. Westwood Lake. Inc. v. Dade 

County, 264 So. 2d 7 (1972); Gulf Power Co. v. Bevis, 289 So. 

2d 401 (Fla. 1974); Gulf Power Co. v. Crease, 410 So. 2d 492 

{Fla . 1982); Southern &ell TelAphone and Telegraph Co. y, 

Florida Public Se rvice Commission, 453 So . 2d 780 (Fla. 1984). 

Indeed, that is the intention of the statutes in Chapter 366, 

Flo rida Statutes under which the Commission is given authority 

to s et rates for elect ric utilities such as FPL. Section 

366.06(2), Florida St atutes ( •.• shall thereafter determine just 

and reasonable rates to be thereafter charged for such 

service . . .. ); Section 366.07, Florida Statutes (the Commission 

sha ll determi ne and by order f i x the fair and reasonable 

r ates ... to be imposed, observed, furnished or followed in the 

future.) . (Emphasis added.) 

6. In retroactively ... overing the rate of return on 

e qu ity ear ned on FPL•s oil buckout project from the 15.6\ 

previ ously autho rized to 13.6\ anJ u r dering a refund of this 

rate of return d ifferentia l, the Commission h a s clearly engaged 

in retroactive ratema king . While the rule governing the Oil 

Backout Cost Recovery Factor contemplates some retroactive 

ad j ustments to factors and t he c ase law prohibit i ng retroactive 

r atemaking recognizes one limite d except ion t o the prohibi t i on 
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for forward-looking adjustment clauses (at least the fuel 

clause), this after-the-fact adjustment to the rate of return 

on equity is not a permissible adjustment. Moreover , even if 

thi s adjustment were a permissible type of adjustment, the 

Commission no longer bas jurisdiction to true-up at least two 

of the r ecovery periods for which the refund has been ordered. 

APPLICATIOI OF TH1 PROHIBITION OF 
RETROACTIVE RATDIAKIIIG TO THB OIL 

BACKOUT CLAUSI 

7 . The C)eneral leQal principle that the Commiss i on 

may no t engaC)e in retroactive rat-kine) is well established. 

(~ the cases cited in paraQrapb 5 above.) The issue in the 

City of Miami case closely parallels what the CoBDission has 

attempted to do in this case. There the Commission determined 

that both Southern Bell and PPL bad earned a rate of return in 

a prior period hiQher than a fair rate of return. In the City 

of Miami case the Coaaission o~ted appropriately and chanQed 

r ates prospectively and ordere~ no refund, despite the finding 

of a pr ior overearninQ. The Ci tl'~ of Miami appealed seeking a 

refund f o r t he period the CoBDission found the utilities had 

overea rned . The Supreme Court rejected the argument and 

affirmed t he Connission , holdin~ that the refund souQht would 

be retroactive rat emaking and t ha t under the statutes governing 

the Commission (the same lanC)ua~e beinQ appl i cable today), the 

Commission could not engage in ret roact ive ratemaking. 
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8. Since the City of Miami case the Court has 

recognized an exception to the prohibition of retroactive 

ratemaking in the application of the Puel and Purchased Power 

Cost Recovery Clause, but that case deserves close reading; it 

can and should be distinguished fro. the issue at hand, and it 

does not support the Commission's retroactive ratemaking in 

Order No . 22268. In Gulf Power Co. y. Florida Public Seryice 

Commission , 487 So. 2d 1036 (Fla. 1986), the Court rejected an 

argument by Gulf Power that the Coa.ission was precluded by the 

prohibition of retroactive ratemaking from disallowing fuel 

costs that the Commission had concluded were imprudently 

incurred. The Court found that the •authorization to collect 

fuel costs close to the time they are incurred should not be 

used to divest the Commission of the jurisdiction and power to 

review the prudence of these coats. • 487 So. 2d at 37. As 

this commission properly recognized in another portion of Order 

No . 22268, the Gulf Pmulr decision, •was predicatet! on the 

Commission • s ability to review t . e prudence of the utility• s 

fuel expenditures . • • 0 • Order Jo. 22268 at 11 . In contrast, 

the re i s no i s sue of utility prudence in the Commission 

redete rmining and lowering PPL' a authorized oi 1 backout equity 

retur n; there is no •scrutiny of project expenses . • The G.u..l.f. 

Powe r exc eption t o the prohibit i on of retroactive ratemaking is 

i napp licable and cannot justi fy the Commission ' s attempt in 

Order No . 22268 to engage i n retroactive ratemaking. 

- 6-



9 . In Order No. 22268, the order for which FPL seeks 

reconsideration, the Cor.aission properly read and applied the 

Gulf Power case in rejecting FIPUG's attempt to retroactively 

challenge the use of the Martin Coal Units in the calculation 

of actual net savings ultimately used in the computation of 

FPL · s oi 1 backout factors. See Order No. 22268 at 11. The 

Commission found that since FIPUG had failed to raise in three 

prior periods the use of the Martin Coal Units in the 

computation of the Oil Backout Cost Recovery Factor, had failed 

to object to stipulated factors and bad failed to request 

reconsiderat i on, a refund for those periods would constitute 

retroactive ratemaking. 14. ~ ror the same reasons, the 

Gulf Power case will not justify the retroactive lowering of 

FPL · s equi ty return on its oil backout project and a refund. 

In a 11 three prior recovery periods for which the Connission 

has ordered a refund, the 15.6\ rate of return on equ i ty was 

used in computing PPL'a Oil Bac·kout Cost Recovery Factors; no 

party raised an issue; no proteb~B to stipulated factors were 

made; and there were no r rJqueata for reconsideration; 

l The Commission did find that funds collected after 
March 1988 were still subject to eo-iaaion scrutiny, so the 
refund of those funds would not be retroactive ratemaking. As 
will be discussed later, this finding is baaed on a stipulation 
reached by FPL and FIPUG regarding FIPUG'a challenge of the oil 
backout project's capacity deferral benefits. The stipulation 
did not and cannot reach the return on equity issue because 
that issue had not been raised at the time of the stipulation, 
and the stipulation was carefully worded to be limited to 
matters raised by PIPUG at that time. 
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therefore, a refund for those periods would constitute unlawful 

retroactive ratemaki nv, since the stipulation revardinv the 

project's capacity deferral benefits did not address the rate 

of return on equity to be earned on the project. 

10 . Another reason the Gulf Pour case is 

distinguishable from the present case is that two different 

adjustment clauses are involved, and unlike the fuel clause, 

the oil backout clause really presents no prildence 

questions . The prudence of constructin9 the 500 kV line and 

entering the UPS contracts was deter•ined years avo, and is not 

subject now to another challenve, as the Coanission has held. 

Thus, the only permis sible retroacti•e adjustments to the oi 1 

backout cost recovery factors are the ones contemplated by the 

oil backout rule: 

Flo rida 

A true-up adjustment, with interest, shall 
be made at the end of each six-month period 
~ recongile difference• b8t ... n estimated 
and agtual data. (Emphasis added.) 

Administrative Code Rule 25-17.016(4)(e). The 

retroactive lowerinv of the aut. orized rate of return on equity 

for the oi l backout project hardly constitutes a reconciliation 

of estimated and actual data and has not been justified on that 

ground . 
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THE STIPULATION BETMEBR FIPUG AND FPL 
DOES NOT Atrl'HORIZB A RETROACTIVE RBl'UliD OF 

FPL' S RATE OF RETURR OF EQUITY 

11. Up to this point in the motion, FPL has 

maintained that any retroactive adjustment to its earned rate 

of return on equity on its oil backout project is unlawful 

retroactive ratemakinQ because it is not the type of adjustment 

contemplated by the oil backout rule and it does not fall into 

any exception to the prohibition of retroactive ratemaking. 

However, assuming arguendo that the Commission may make a 

retroactive adjustment to the equity return, such an adjustment 

is necessarily limited to the true-up periods for which the Oil 

Backout Cost Recovery Factors are reQularly adjusted, absent 

the consent of the utility to QO back further.Z This 

principle is already recoQnized in Order No. 22268; the 

2. Another factor that might allow the Connission to go 
back beyond a true-up period may be extraordinary circumstances 
such as fraud, of which the utility is aware. See Richter y. 
Florida Power Corp., 366 So. 2d 798 (Fla. 2d D.C.A. 1979). 
However, the Richter case is of q-..eationable validity and is 
hard to extend beyond i t a particular facta. Moreover, it 
involves managerial misconduct i n a clause where prudence 
questions recur. Here, there are no extraordinary 
circumstances, no fraud, no manageria l mi conduct and no clause 
where prudence is at issue. Perhaps FIPUG will argue, as it 
did at the hearing, that FPL concealed ita oil backout return 
on equity, but such an argument is inaccurate and suggests that 
the Commission was unaware or poorly informed of what it was 
approving. Such a suggestion iQnores the long-standing 
Commission policy (policy in which FIPUG initially and for a 
number of years acquiesced) to use the rate of return on equity 
in the last rate case as the oil backout rate of return on 
equity. It also ignores that the Conniasion regularly audited 
the oil backout clause, including the earned rate of return on 
equity. 
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Commission merely makes the erroneous additional conclusion 

that FPL has agreed to the refund in question. bJl Order No. 

22268 at 6, 7. In this case there are final true-ups approved 

for two of the three recovery periods for which the equity 

refund has been ordered. There are no extraordinar~ 

circumstances or the consent of PPL to refund the oi 1 backout 

equity return. Therefore, for those two periods the Commission 

is divested of jurisdiction, and the refund is unlawful 

retroactive ratemaking. In addition, there is no basis on 

which to conclude a retroactive adjustment to the earned equity 

return should be made for the other historic recovery period. 

This is best reviewed by examining each recovery period 

separately. 

The Apri l Through September 1988 Recovery Period 

12 . The Oil Backout Cost Recovery Factor for the 

Apri 1 through September 1988 r t.covery period was approved in 

Order No. 19042 issued on March 25, 1988. It is FPL's position 

that sinc e the Commission approve~ the factor employing a 15.6\ 

return on equity after a proceeding in which no party protested 

the equity return, the factor was stipulated and no request for 

reconsideration was filed, the equity return is not permissibly 

subject to a retroactive adjustment and an equity return refund 
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is unlawful retroactive ratemaking. 

similar conclusion re9ardin9 

(SAB Order No. 22268 for a 

oil backout accelerated 

depreciation refunds.) However, assumin9 arguendo that the 

return on equity may be adjusted as part of the regular 

true-up, an equity return refund for the April through 

September 1988 recovery period would still constitute unlawful 

retroactive ratemaking because the final true-up for that 

recovery period was approved in Order No. 20966 issued on March 

29, 1989 (attached as Attachment B) and FPL has not consented 

to an oil backout equity return refund for that period. 

13. Despite the conclusion reached in Order No. 

22268, the stipulation between FIPUG and FPL (•the 

Stipulation•) mentioned in Order No. 20966 did not give the 

Commission jurisdiction to reach the April throu9h September 

1988 recovery period for an equity return refund. In this 

regard Order No. 22268 seriously misperceived the scope and 

effect of the Stipulation. (A copy of the Stipulation is 

attached as Attachment C. ) The Stipulation dated February 14, 

1989 was very specific in its terrlS . It requested deferral of 

'the • I ssues• • from the February 22nd hearin9 in Docket No. 

890001-EI. ' The •Issues• • were s;ec ifically defined by 

r eference to the prehearing order. The matters sought to be 

deferred were 'Issues 15-17 and PIPUG'a position on Iss ues 

11- 14 (the•Issues•)• as stated in a draft prehearing order. 
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(Emphasis added.) As noted in the final prehearing order, 

Order No. 20784, the issues were renumbered sc that issues 

15-17 in the draft prehearing order became issues 16-18 in the 

final prehearing order and P'IPUG's positions on Issues 11-14 

became FIPUG's positions on Issues 12-15. Sea Order No. 20784 

at 21 attached as Attachment D. Thus, when the Stipulation 

refers to the •Issues•, it is referring to specific issues 

raised by FIPUG (issues 16-18 in the prehearing order) and 

FIPUG's position on general oil backout issues (issues 12-15 in 

the prehearing order). This was overlooked in the staff 

recommendation, agenda conference and final order in this case. 

14 . Thus, when P'PL agreed in paragraph 8. c . o&. the 

Stipulation: 

that if any adjustment is made to FPL's 
OBCRF as a result of the proceedings in a 
later scheduled hearing in Docket 890001-EI 
and/or Docket llo. 890148-EI, as a result of 
consideration of the •Issues•, any amounts 
ordered to be refunded shall be subject to 
refund as though the Coanission had 
considered and reached a decision on the 
•xssues• in the hear i ng held on February 
22nd in Docke t No . 890001-EI .... (emphasis 
added). 

FPL was specifically referring t o refunds as a result of either 

FIPUG's issues 16-18 in the prehearing order or FIPUG's 

positions on issues 12-15 in the prehearing order. In r.ei ther 

FIPUG's specific issues (16-18) nor in its positions on general 

issues (12-15), did FIPUG take the position that FPL's rate of 

return on equity of 15.6\ for its oi 1 backout investment was 
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too high or that it should be refunded. .5.e.e Order No. 20784 

(Attachment D) at 16-18. Both FIPUG's specific issues and its 

positions on the general oil backout issues addressed 

discontinuance of the Oil Backout Cost Recovery Factor and the 

calculation and potential refund of net savings or accelerated 

depreciation. ~. FPL's oil backout rate of return on equity 

was not addressed. ~. 

15. Consequently, the Commission's construction of 

the Stipulation in Order No. 22268, and its determination th~~ 

the use of a 13.6\ rate of return on equity to recalculate oi l 

backout revenue requirements beginning Apri 1 1, 1988 was "in 

keeping with the intent and spirit of this stipulation" are 

wrong. FPL did not agree to keep all the oil backout revenues 

for the April through September 1988 recovery period subject to 

adjustment for issues which were subsequently raised in Docket 

No. 890001-EI and 890148-EI. FPL agreed to keep its oi l 

backout revenues subject to refund, if the FIPUG issues and 

positions on issues were deferre~ , and then only to the extent 

they could otherwise have been r~funded if FIPUG's issues 16-18 

or FIPUG's positions on issues 12-! 5 had been heard and decided 

adversely to FPL at the February 22nd hearing. l 

There is a very real question as to whether the return 
on equity "issue" the Commission undertakes to address in Order 
No. 22268 was even raised by a party. It was not part of 
FIPUG's requested relief, and it was not raised as an issue in 
the prehearing order. Staff ultimately slipped a r~turn on 
equity argument into the prehearing order when writing its 
position on tax savings issue (note it was not i n Staff ' s 
Prehearing Statement), but even that argument made no mention 
of a potential refund . At any rate, even this activity was 
more than five months after the Stipulation. Surely, the 
Stipulation will not be construed as FPL agreeing to refunds 
for issues not raised at the time of the Stipu l ation! 
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16. Since the rate of return on equity for FPL's oil 

backout investment was not a PIPUG issue or PIPUG position on 

an issue preserved by the Stipulation, PPL has not consented to 

any refund of its oil backout equity return for the April 

through September 1988 recovery period. Since the Conwnission 

recognizes in Order No. 22268 that absent consent through the 

Stipulation the final true-up for that period has been approved 

and is not subject to further modification, any refund of FPL's 

o i l backout equity return for the April through September 1988 

recovery period would be unlawful retroactive ratemaking . ~ 

The OCtober 1988 - March 1989 And 
April 1989 - September 1989 

Recovery Periods 

17. Just as the final true-up for the Apri 1 through 

September 1988 recovery period has been approved and the 

Commission has been divested of jurisdiction to modify it 

absent FPL • s consent, the final true-up for the OCtober 1988 

through March 1989 recovery period bas been approved. See 

Order No . 22058. PPL maintains ~hat despite language in Order 

~ It s hould also be noted t ;,at wbi le FIPUG and FPL 
agreed to the deferral of FIPUG's issues and positions on 
is s ue s , FI PUG subs equently chose to drop the specific issues it 
had previously raised and deferred . Tr. of August 3 , 1989, 
Prehear i ng Conference i n Doc ket No. 890148-EI, at 92-95; August 
10, 1989 letter of Joseph A. McGlothlin to Ms. Marsha Rule 
regarding FI PUG positions on i ssues in prehearing order . 
The ref o r e, FIPUG actua lly waived its i ssues and any right t o 
refund by dropping its i s s ues s ubsequent t o the Stipulation . 
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No . 22058 attempting to retain jurisdiction to adjust the oil 

backout revenues recovered for the recovery period, the 

Commission divested itself of jurisdiction to order a refund of 

FPL' s oi l backout equity return for the period because FPL's 

e quity return o n its oil backout investment and, in particular, 

a potential r efund of previously authorized and earned equity 

r e turns were not properly raised or at issue in Docket No. 

890148-EI. 

18 . The pleadings of the parties frame the issues 

befo re the Commission, and the Commission accurately summarizes 

in Order No. 22268 the relief sought by FIPUG in Docket No. 

890148 - EI. ~ Or der No. 22268 at 2. The only refund sot!ght 

by FI P~G was of acceler ated depreciation revenues. FIPUG 

Pet ition at 15 . FPL's equity return on its oil backout project 

is no t recovered through accelerated depreciation revenues . 

The purpose of a prehearing order is to narrow and refine the 

i ssues to be addressed at trial, and the prehearing order in 

this case, Or der No . 21755 (attb~hed as Attachment E), contains 

no issue r egarding the proper equity return to oe earned on 

FPL ' s oi 1 backout project or a p"Jtent i al refund of previously 

authori z ed equity returns . Therefore, the •issue• the 

Commission appea rs to r esolve in Order No . 22268 by ordering a 

ref und of FPL' s oi 1 backout equi t y return was not befo re the 

Commission. 
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19. It is true that after filing a prehearing 

statement that raised neither of these iasues, Staff inserted 

an argument regarding PPL's equity return in its position on a 

ta:.: savings issue (See Order No. 21755 at 21), but even that 

argument did not advance a refund for prior periods. This 

"issue" of an oi 1 backout equity return refund was simply not 

before the Commission in Docket No. 890148-EI, and the attempt 

to resolve this issue by ordering a refund for prior periods is 

simple retroactive ratemaking that FPL has not even had a real 

opportunity to address. 

20. Thus, in Order No. 22058, when the Commission 

approved the final true-up for the October 1988 t~rough Merch 

1989 recovery period, •subject to our pending decision in 

Docket No. 890148-EI," there was no contingent approval of the 

oil backout return on equity, because the oil backout return on 

equity was not a proper issue for the decision in Docket No. 

890148-EI. Wbil<! the Commission could condition approval of 

the final true-up on its decision on FIPUG's petition and the 

issues properly raised in Docket No. 890148-EI, Staff's rate of 

return on equity argument was ne t properly raised, and an 

equity return refund "issue• or •argument• was never raised in 

Docket 890 148-EI. There is no basis for a refund of the oi .i 

backout equity return for the October 1988 March 1989 

recovery period. 

21. Similarly, no attempt should be made to refund 

lhe earned equity return for the April through September 1989 

-16-



recovery period. While the final true-up for that period ha!!l 

not yet been approved, as previously noted, any attempt to 

refund a previously approved, uncontested and earned oil 

backout return is not an adjustment contemplated by the oi 1 

backout rule and would constitute retroactive ratemakino. 

Moreover, the redetermination of the equity return and a refund 

of part of the equity return for that period was not properiy 

before the Commission in Docket No. 890148-EI, so that 

proceeding is not a proper basis for ordering a refund. 

SUMMARY OF PPL POSITION 

22. Essentially, PPL asks in this motion for 

reconsideration that the Commission apply to the return on 

equity "issue• the same legal principles already recognized in 

other portions of Order No. 22268. In rejecting FIPUG's 

attempt to have the Commission redetermine the use of the 

Martin Co a 1 Units in calculatin, PPL • s oi 1 backout factor for 

prior periods, the Commission not ed that such a redetermination 

and refund would constitute -etroactive ratemaking (the 

Commission may have also been finding that such 

redetermi nations were precluded by the doctrine of 

administrative finality). Order No. 22268 at 11. The 

Commission also properly construed Gulf fQ!!~t ca. :ll:o flati~a 

Public Ser:ll:ice Cammissign, 487 So. 2d 1036 (Flo. 1986) as being 
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limited to instances where prudence was at issue. 1J1. The 

Commission also found that absent the Stipulation (PPL 's 

consent), its jurisdiction to re1cb back to adjust oil backout 

revenues was limited to periods without a final true-up. O~der 

No. 22268 at 6. 

23. If these le9al principles already recoCJnized in 

Order No. 22268 are applied to the portion of the order 

mandating an equity refund, and it is reco9nized that (1) the 

Stipulation does not address the oil backout equity return and 

(2) that the "issue• of a refund of the oil backout equity 

return for prior periods was not raised before the Commission 

in the hearing of PIPUG's complaint, it is clear that the 

refund of the oil backout equity return ordered in Order No . 

22268 is unlawful retroactive ratemakinCJ. 

24. PPL has already acquiesced to a prospective 

lowering of its oil backout equitr return, even thouCJh the 

Commission's determination was probably infirm. Having 

made that concession, PPL should not be asked to give up 

something more when such an order is clearly unlawful 

retroactive ratemaking. 

5. In Order No. 22058 the Coaaission prospectively 
l owered FPL's oil backout equity return from 15.6\ l o 13.6\ . 
This action was (1) without notice to PPL that the issue would 
be addressed and, (2) totally unsupported by the record. 
Nonetheless , P'PL chose not to appeal. That decision not to 
appeal does not reflect a lack of wil in9ness to assert i ts 
r i ght to collect the rate of return approved for P'PL' s oil 
backout project i n prior recovery periods. 
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WHERE.FORE, FPL requests that the Conaiaaion recona!t!er 

its decision in Order Ho. 22268 to require PPL to refund a 

portion of the equity return the Conaiaaion previously 

authorized and PPL earned on PPL'a investment in ita oil 

backout project for the period April 1988 through September 

1989. FPL further requests that the return on equity refund 

ordered in Order Ho. 22268 as well as the requirements imposed 

in Order No. 22268 to effectuate the return on equity refund be 

stayed pending the 

reconsideration. 

resolution of PPL's request 

Respectfully submitted, 

STEEL HECTOR 5t DAVIS 
215 South Mon~oe Street 
Suite 601 
Tallahassee, Florida 32301-1804 
Attorneys for Florida Power 

5t Light Company 

By 
P.A. 
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