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BY THE COMMI SSION: 

FINAL ORDER 

I . BACKGROUND 

Docket No . 871206-PU is a generic docket t hat was opened 
to i nvestigate the 1988 effects of t he Tax Refo rm Act of 1986 

( t he Act) o n all utilities under our j uri sdiction. At the 
Agenda Conference o n Decerroer 1, 1987 , Staff recommended that 

we order a port1on of each utility ' s 1988 revenues be collected 

sub ject to r efund pendi ng the outcome of t h is investigation. 
We deferred aclion then until he utilities had an oppo r tunity 

to offer an alternative protection to t heir ratepayers. 

On Decembe r 8 , 1987, GTE FloridJ Incorporated (GTEFL ) sent 

us a let tee (the Commitment Letter) in whi c h it commit ted t o 

make the 1988 effects o f the Act retroactive to January 1 , 
1988 , pursuant to the terms of the letter. By Orde r No . 18 661, 
issued January 7, 1988, we accepted GTEFL ' s commitment and 
excluded the company from any requirement that revenues be 

co llected subject to refund. By Order No. 20269 , i ssued 

No v ember 7, 1988 , we proposed to ado pt a cap of 14. 2 5\ o n the 
1988 and 1989 ea rnings of GTEFL . we stated there t ha t GTEFL 

would be exrused from further p art i cipati o n in Docket No . 

871206-PU if t he Proposed Agency Action were to become final. 

The Office of Public Cou nsel ( OPC ) and th Florida 

Consumers Cor Responsible Utilities { FCRU ) filed protests to 

Orde r No . 20269 on November 22 , 1988 . On December 27, 1988, 
GTEfL moved to strike these protests, arguing that OPC and FCRU 
were 1mprope r 1 y a l templl ng to place return-on-equity (ROE) and 

earnings matters at issue in the ge neric investigation dealing 

with tax matters. OPC responded on January 9 , 1989, asserling 
that its suggested ROE and earnings issues are relevant to th~ 

application of Rule 25- 14.003, Florida Administrative Code ( he 
Tax Rule) , whi c h establishes procedures for dea ling wi h 

c hanges in the corporate income tax laws. 

On January 20 , 1989 , GTEFL amended its motion, cla1m1ng 
that the company ha s returned t o its ratepayers the savings it 

realized from the Act and that any action i n Docket 
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No. 871206-PU forcing it to dispose of additional revenues 
wou l d expose it to "double jeopardy ." GTEFL also moved for the 
es tab 1 i s hment of a two-phase procedural process under which. 
fi r st , the company's action with regard to its lax savi ngs 
could be considered , and second , a prospective ROE could be set 
fo r GTEFL. OPC filed its response t o GTEFL 's pleadi ng o n 
January 31 , 1989, quarreli ng with t he company's allegat1on that 
its tax savings have been "given back " to its customers. 

By Order No . 7.0800, issued February 23, 1989, the 
Preheaflng Officer denied GTEFL's motion s to st rike and 
rejectert its proposed procedural process. Order No . 20800 held 
that all issues which led u s to open Docket No . 871206-PU need 
to be reso lved and that their considerat i o n is t he pro per focus 
of the generic i nvestigation, including ROE and earnings issues 
which are fundamental to this proceeding. The only issues 
rejected by Order No. 20800 as falllng outside t he scope of 

I 

this proceeding were those dealing with t he events {~ . 
GTEFL ' s offe r of a cap o n earnings) t hat led u p to t he act1on I 
p t o posed in Otder No . 20269 . 

On Oc ober 20, 1988, OPC served a request for production 
of documents o n GTEfl~ , and o n December 9 , 1988, GTEFL filed a 
r esponse and objeclion t o t h is r equest . OPC filed a motio n to 
compel on December 13, 1988 , and GTEFL responded on December 
27, 1988. By Order No . 20799 , issued February 23 , 1989, the 
Prehearing Officer compelled GTEF'L to produce for inspection 
the document s sought by OPC . Judgement wa s reserved i n Order 
No . 20799 on Lht! question of t he appropriate treatment to be 
afforded these documents in t he ev n l that OPC seek s to take 
possession of copies of them. 

On March 6 , 1989, GTEFL filed separate motions for review 
of Orders Nos . 20799 and 20800 by t he full Commission. GTEF'L 
argued that ROE , capital st ructure and 1988 and 1989 earni ngs 
i ssues are irre levant to this procet!Jing and shou ld have been 
st ci ken by the Prehearing Officer. Acco rd i ng to GTEFL, the 
Commission should decide the legal questi o n involving its 
" double liability" argument before considering any factual 
issues . S imilarly, the company complai ned t hat it s hould not 
h a ve been compe lled to produce documc:;nts sought by OPC which 
relate to cost of equity and earnings because they are 
irrelevant. Also on March 6 , 1989, OPC filed a motion f o e 
reconsiderati o n of Orde r No . 20800, chargi ng that issues I 
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involving the action proposed in Order No . 20269 were 
improperly excluded frort> consideration in t h is p r oceedtng by 
Order No . 20800. By Order No. 21208 , issued t-1 a y 9, 1989 . we 
denied these motions fot review and reconsiderati on and 
affirmed Orders Nos . 20799 and J0800. 

By Order No . 20857 , issued March 6, 1989, we transferred 
the pro tests to Docket No . 890216- TL, which was set up to deal 
w1th GTEFL specifically, and excused the company from further 
participation in Docket No. 871206- PU. OPC and FCRU wer e 
granted party status in Docket No . 890216-TL. 

Sev t ral of the issues addressed in the protests had been 
ruised previousl y by OPC in a pe ition seeking a limited 
proceeding to reduce GTEFL ' s author1zed ROE . Docket No . 
870171-TL had been opened o resolve the issues rai sed in that 
pet1t1on. By Order No . 19637. issued July 8, 1988, we requ1red 
GTEFL to answer OPC's petition, and on July 18, 1988, GTEFL 
filed its answer . Because of t he apparent o ver lap of tssues 
raised in the protes s and in t he petition , Order No. 20857 
consolida cd Dockets Nos . 870171- TL and 890216-TL into a s ingl e 
proceeding. 

In a February 10, 1989 letter lo u s , GTEFL commt t ted to a 
Ja nuary 1 , 1989 effective daLe for our resoluti o n of the 1989 
effects o f lhe Act pursuant to t he terms of the letter . By 
Or de r No. 20857, we accept ed lh is commitmen t as b i ng adequa e 
protection t or ratepayers 1n !leu of laking o her action, e.q .• 
o rdering GTEFL to hold revenues s ubject to refund. Apart from 
accepting the company ' s offer o accep a re coactive 
uppllcat1on of our acl1on 1n these consolidated proceed ings, 
Order No . 20857 t ook no position o n the arguments advanced by 
GTEFL 1n its February lOth letter. 

In Order No . 21369, issued June =12 , 1989, the Prehcaring 
Offi cer establ1shed the prehearing 1 tocedure to govern th1 s 
proceedi ng and adopted a tentative list of 13 issues to be 
add r essed . On June 26 , 1989, OPC moved to amend Order No . 
21369 by substituting a list o f 26 issues in place of the 

enlative lisl . In OPC ' s view, this proceedi ng had become 
disorganized and would remain so unle.; s the reques ted acti on 
was taken . 
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GTEFL responded on July 7, 1989, opposing OPC ' s motio n t o 

amend and requesting that bifurcated hearings be held. The 

company alleged that 1t would be prejudiced by t he disruption 

occasioned by a substitution of issues and that OPC ' s proposed 

issues would expand and complicate the proceeding . GTEFL 

suggested that the dtsorganizatton no cd by OPC could be cured 

if we would establish a two-pha~P proceeding. 

By Order No. 21757, issued Augu s 21, 1989, the Prehearing 

Officer den1ed OPC's motion t o amend Order No . 21369 and 

GTEFL ' s motion to hold bifu r cated hearings. On his own motion, 

the Prehening Officer del~' cd wo issues from the tentative 

lis t because they wcr ~ dupl1cative and did not confo rm t o 

Orders Nos. 20800 and 71208 sine ~ they involved ma tters that 

led up to the action proposed in Order No . 20 269. 

Prehea ring Sta temcnts were ti led by GTEFL, OPC and Staff 

I 

on August 21, 1989. On Septcmbet l, 1989, GTEFL, OPC and Staff 

s tipulated to a new list of 19 issues and thereafter filed I 
revised Prehearing Statements addressing these issues. FCRU 

has filed neither an original nor a revised Prehearing 

Statement. Four day~ of hear i nqs were commenced on Septembet 

25, 1989, and 11 witnesses t stified. FCRU did no pat ic i pate 

in the hearing or file a br1 f. 

II. LEGAL ISSUES 

A. OPC l Object i o ns : 

OPC has objected o po rti o n ~; o f he foll o wtng l a te-filed 

e xhibHS filed by GTF.I-' L: Original 71 (LF' 71), 75 & 76 (LF 

7 5 & 7 6 ) and a 2 ( L F a 2 ) . w 1 h i t s B r i e f , o PC f i 1 e d a n Ex hi b i t 

Ob)eclion (the Objecti o n), cl.:~iminq that portions ot LF 75&76 

are erroneous and under !, la , exp •nscs. OPC argues tha t certain 

documents, which i appt>nds o its :Arief, demonstrate that 

higher hourly rates wer appll d than those sho wn on these 

exhibits. The Objection ques ions the accuracy of the expenses 

for Home Shopping Network (IISN) litigation and sports marketinq 

claimed by GTEFL and r~qu sts LhaL he disputed porti o ns o f he 

late-filed exh1bits be tCJ clcd. 

I 



I 

I 

ORDER NO. 22352 
DOCKETS NOS. 870171-TL & 890216-TL 
PAGE 7 

The Objection also maintains that LF 71 is not shown in 
the surveillance repo rt format required by the Comnassion and 
contains an adjustment for other operating tax tha is not 
s upported by the record. Th ~ Objection complains also that LF 
71 ha s an intercompany tax elim1nation which purports Lo 
decrease net o perating income rather than to reduce revenu" 
requirements as OPC believes proper. 

On November 30, 1989, GTEFL filed a Response to the 
Object ion (the Response), ma1n aining that these late-filed 
exhibits should be recetved in evidence over OPC's objection. 
The Response complains that OPC requested that GTEFL submit LF 
75 and now seeks to proh1bit 'ts becoming part of the record of 
this proceeding. Moreover , GTEFL objects to OPC's "impropet 
Lactic" of seck.ng o usc documents which are not sponsored by 
witnesses, thcLeiJy violating the company's due process cigh s 
by failing to lay a foundation Cor their usc> in Lhe 
proceeding. W1th resp ct to LF 75&76 , the cotllpany alleges that 
these exh1bits are not rendered erroneous by the documents 
referred to by OPC, wh1ch are not part of the reco r d. 
According to GTEFL, th' tnformation shown in t hese documents 1s 
not cornparable because they are contracts between GTEFL and a 
non-regulated affilla e which do not reflect the full y -loaded 
labor rate that is incorporated in LF 75&76. The contract rate 
includes ind1rcctly attributable costs and una tlributabJe costs 
as well as a fully-loaded labor rate . 

Regarding LF 71, GTEFL argues that it was gtven the cho1ce 
of presenting these data in a survetllance report formdt or tn 
another forma . rt first elected to pre~cnt them 1n anolhct 
formal in original Lf 71 and then submit ed them in the 
surve1llance report format in its Supplemental Responses Lo 
Lhat exhibit (LF 71S). In LF 715, GTEfL asserts that the othet 
ope rating tax adjustments and the intercompany tax ellminat ion 
adjustment arc explatned. Addit ion ally, the company believes 
that the record conta1ns support for the latter adjustment. 
The Response asks hat these three exhibits be received into 
evidence and that the Objection be denied. 

OPC submi ted a letter dated November 29, 1989, addresstng 
its objection to LF 71 in light of the subm1ssion of LF' 71S. 
OPC clarifies that 1ts objection to LF' 71 should have 
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been a part ia 1 o bject ion. OPC acknowledges that, t hrough t he 
submission o f LF 71S, GTEFL has cured OPC 's concern t hat LF 71 
was not p repared in the survei llance r epo rt format. Howe ver , 
OPC points ou t that LF 71S does nol i nco rporate any adjustment 
wi lh which t h e company does not ag tee . OPC states t hat i ts 
o bj ection to LF' 71 was t hat the intercompany tax adjustment 
appeared in brackets, indicating that ne o pera ti ng income 
{ NOI) should be decreased, whereas OPC believes thnt such an 
out-of-period and " local only" adjustment s ho uld i ncrease NOI . 
Fi nally, OPC withdraws its ob)eclion to that portion of LF 71 
with respect to the other operating tax adjustmen t o C $1. 8 
Million, dlthough OPC does not believe that Lhis adjustment is 
adequatel y supported in Lhe r ecord . 

In a November 27 , 1989 letter, OPC ob jects to t hat portion 
of LF 82 wh ich refets to reorganization costs cha r t)ed to the 
company by GTc Service Corporation (GTESC). A company wi Lness 

I 

est if ied that a 11 such costs have been e 1 imina ted and agreed 
to provide a late-filed exhibit to i nd icate whether any of I 
GTESC ' s costs re l ati ng to the reorganization had b een allocated 
to GTEFL. OPC points out t hat LF 8 2 identifies $ 278 , 634 of 
intrastate r eorganization costs allocated to GTEFL from GTESC 
and stales that nthis amount is remov ed in the company's 
genera 1 services and llcenses adjustment o n the su r v ei 11 ance 
report ." OPC a llegcs that its review of the compa ny · s 
su r veilla nce cepo r L wo r kpape rs does not suppo rt the allegation 
made in LF 82. OPC contends that t he adju stment from the last 
rate case of $1,756 ,000 ( 6 . 64\ of general services and licenses 
costs of $ 26,444,000) con ains o n l y $1 8 ,407.29 o r 6 . 64\ of the 
$ 278 , 634 amount. It hus appears to OPC that an additional 
$260 , 233 should be added to the company' s 1988 achieved 
ea rn i ngs . 

On December 5 , 1989, GTEFL s ubmitted a l etter respond ing 
to OPC's November 27th letter in whi ch the company refutes 
OPC ' s allegation . GTEPL asserts that we have never i dentified 
the rea sons or activities to which this adj ustment s hould apply 
and states that : " It is the compa ny' s pos itio n that the 
[reorganization costs) are c o n tained within the $1, 756,000." 
For t hi s reason, G1'EFL believes Lha t OPC · s pro posed adjustment 
shou l d be rejected . 

Our practice has been to accept 
exhibits subject to an o bjection being 

all late-filed heat 1ng 
raised by a party. In 
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view of the objections raised by OPC, we s hall sustain ~em as 
a matter of due process . Admitting the contested portions of 
t hese four late-flied hearing exhibits would be error because 
they are s ubj ect to factual dispule, and as such, OPC has no 
had the opportunity to contest GTEF'l. ' s factual assertions . The 
Objection will be sustained for t hi s reason, and Lhe 
controverted portions of LF 71, LF 75&76 and LF 82 wi 11 be 
stri ken. Since no objection has been raised to LF 71S, it will 
be accepted in accordance with our normal procedures. 

B. GTEFL'S Motion To Strike: 

On Novembet 30, 1989, GTEFL filed a Motion to Strike (the 
Molion) portions of OPC ' s Brief. The Motion complained that 
OPC has violated the Prehearing Order, the Administrative 
Procedures Act and the company' s due process rights as well as 
denying the company a fair hearing through tactics employed in 
presenting its case in this proceeding . GTEFL said that OPC 
consistent ly presented documents a the hearing wi thout any 
sponsoring wi Loesses or foundations whi ch prevented the company 
from learn ing of the purpose of the document. OPC ' s Brief now 
seeks adjustments, according to GTEfL, based on these exhihits 
and on cross-examination about hem in the record without 
notifying the company that th~ matters are at issue. 

GTEFL alleges that OPC has violated Rule 25-22.038, 
Florida Administrative Cod , by failing to disclose all issues 
before hearing, except for certain accounting issues that were 
included in the· PreheaCJnq Order . Citing Section 120 . 57, 
Florida Statutes, GTEFL claims thdt i' has a statu ory righ to 
be put on notice as to 1ssues in a proceeding as well as to 
respond and present evidence and argument concerning them. 

Specificall y, the Mot1on asks that he following matters 
add ressed in OPC ' s Br1ef be st riken: (l) the allegation tha 
GTEFL did not disclose fully to Staff aud i ors that "Blue Back 
points" had been issued by Arthur Ander sen & Co. ; (2) the 
reference to Home Shopping Network (HSN) litigation expense~ 
dealing with internal employee expense and the utilization of 
outside legal expenses as a surrogate as well as to the cla1m 
t hat t he company s hould receive no recoupment for l itigation 
e xpenses; (3) a proposed adjustment for 1987 central office 
equipment retirements; (4) the discus:.ion of a proposed 
adjustment for 1987 inventory; and (5) a proposed disallowance 
for al l rent expense for One Tampa City Center. 
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After consi d e ring the allegations, we will deny the 
Motion. We believe that the act ion requested by GTEFL is too 
draco nian to fit the alleged o ff e nse . Ins ead , we will accept 
OPC's Br ief, and in ma k i ng our decision in this Order, we have 
accorded t he po rtions con tested by GTEFL the weight that we 
deem to be appropriate . 

C . ROE Authority: 

GTEFL argued that Order No. 18661 , issued December 8, 1987 
(the Ordec) , does not allow the applicalion of a new ROE for 
t he purpose of implementing Lhe Tax Rule during 1988 . In the 
company's view, the Order merel y tncorporates GTEFL's agreement 
to a January l, 1988 effective date for the d isposal of t he tax 
savings associ a ted with the Act independent of the Tax Rule . 
GTEFL said that it never agreed tn any way to the establishment 
of a new ROE for retroactive applicatt on to Janua ry l , 1988. 

I 

The Order r esulted from a process ini tiated by our Staff who 
requested GTEFL to make t he 1988 effects of the Acl retroactive I 
to January 1, 1988 . The company be lieves that t he purpose of 
Staff · s l e Ler was to allow the necessary time to resolve the 
situation whil e protecting the interests of the ratepayer. 
GTEFL slated Lhal it agreed to a January 1 , 1988 effective date 
due to its understanding that the purpose o f Staff ' s r equest 
wa s to create a situation where the tax savings would be 
disposed of independent of he Tax Rule . 

GTEFL celled on the explicit language contained in the 
Commitment Let er, in which GTEFL ca n find no agreement to the 
retroacttve application of a new ROE for purposes of the T ax 
Rule. Rather, GTEFL expressly stated its understand ing that it 
was agreei ng to a procedure where t h e Commission would act 
i ndependent of the Tax Rule . GTEFL o n l y commi ted to dispose 
of " incremental dollars" which were not permanently disposed of 
i n the 1987 settlement regardfm;J the Act by Order No . 17382. 
GTF.FL argued that it r eserved all options rega rd i ng the 
appropriate use of the ta x sav ings which would not have been 
possi bl e under he Tax Rule and pointed o ut that this positio n 
wa s never disputed. 

I n support of its position, GTEFL cited the fo llowi ng 
fac o r s : (1 ) the Order does not sta te that il i s our intent t o 
establish a new ROE for retroac tive applicat i o n to January l , 
1988, for use in the Tax Rul e ; ( 2 ) the Orde r was unnecessary if 
we wanted to apply the Tax Ru lt.; di reel l y; ( 3) the ret r oacl i ve 
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app l icat1on of a new ROE is inconsistent with the e r ms of the 

Tax Rule ; (4) GTEFL had f1led a Motion to Di smiss wh ich a lleged 

that we cannot adjust a ROE in a v acuum without its consent ; 

(5) we did no appl y the Tax Rul e to GTEFL in 1987 as evidenced 

by the language i n Order No . 17382; (6) the retroactive 

application of a new ROE would subject GTEFL t o double 

liability; and (7) we did not apply the Tax Rule to vartous 

othe r u til iti es . 

It is GTEFL • s pos 1 tion Lha t, f or the comp any to be subj eel 

to the retroacL1ve applicat1o n of a new ROE Lo Janua ry l, 1988, 

there must le a clear, know1 ng and voluntary agreement o n its 

behalf Lo such a propos a 1. GTEFL said it never had any idea 

that it wa s our intent to ta ke such action whe n the Orde r was 

issued ; therefore , there was never Lh required ··meeting of the 

minds " o n th<> terms when GTEFL issued the Commitment Letter . 

OPC argued that the Orde r reserved j urisdiction Lo use a 
January 1, 1988 effective da te for any resoluti o n o f this 

docket. I n OPC ' s opi n ion, GTEFL also consented to the use of a 
January l, 1988 effective date for any r esolution of this 

docket. Recommendations filed by our Staff preceding the 

issuance of the Order made it clear that t he o bso lete ROEs of 

ma ny compani s motivated us to gain GTEFL ' s consent to a 

January l, 1988 effectiv e date foe any r esolution of the ax 

savi ngs issu s during 1988 . 

We con firm t hat our intent in accepting the Commtlmenl 

Letter i ncluded the possible option of employing an ROE that ts 

based on cur r ent market conditions i n lieu of Lhe au hortZed 

ROE in applyi ng the Ta x Rule to GTEFL · s 1988 revenuf"s. In 

discussing the events wh ich l ed t he company to submit Lhe 

Commitment Letter , GTEFL argued that our negotiating f r 

ratepayer pro tec ion led o ·a contractual agreement. " The 

company mainta1ned that i made an offer whi c h we accepted, and 

acco rd i ngly, Lhe Commttmenl Letter t')inds u s and he company by 

"its expr ess terms and conditions. · Th1s a t empt to interject 

common law principles of con tract law into t he regula tory 

process must fail. 

The fatal flaw in the company ' s argument is that we d o not 

possess t he legal capaci y of a p rivate party to en ter in to 
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contracts c overing o ur statutory duties . Indeed, we c annot 
abrogate -- by contract or o therwi se -- our au horit y to as sure 
that our mandate fr om the Legislature i s car ried c ut. As a 
r esul t , we ma y not bind the Commission to ta ke or forego act ion 
in derogation of ou r statuto ry obligations . As a resu lt, GTEFL 
is unable t o arg ue successfully t hat we are bound by each term 
a nd c ondi ion of t he Co~nitment Letter under cont ract law 
principles relating to a n offe r' s acceptance . 

Our intent in adopting the Order defines the action that 
may be ta ken in this proceeding and not the terms a nd 
conditions of lhe Commitment Le tter. For t his reason, we 
reject GTEFL' s argument that commo n law principles o f contract 
l aw are applica ble to our acceptance of the Conuni lment Lette r. 
This finding also covers t he "detriment a l reliance" argument 
advanced by the company ; t he same legal i ncapacity wht ch 
prevents us from entering into bilateral contra~ts prohibits us 
from becoming a party to a unilate ral contract . 

GTEFL contends that there was no "meeti ng of t he minds " on 
the iss ue of whether a new ROE may be used in applying t he Tax 
Rule because the events whi ch led to its s ubmi-;sion of the 
Commitment Le ter did not noliCy the company of t his possible 
outcome . Lacking this knowl edge , GTEFL sa ys it could not have 
expressly consented to our establis hmen t of a new ROE , which 
t he company c lai ms to bE' a pre requisite t o our authority. In 
the compa ny' s view, si nce its consent was necessa ry and i~ h .d 
no notice upon which to base a consent, we lack authority 
outside of a full ra e proceeding to appl y the Tax Rule using 
any ROE o lher t ha n the currently au tho r i zed ROE. 

Based on Staff ' s recommendatio n filed in Docket No . 
871206-PU on November 17 , 1987 , we believe that GTEFL had 
adequate notice that ROEs were too high for some utilities and 
t hat , unless those utilities would agree to accept reasonab le 
ROEs fo r ' application of the Tax R le , we believed that thi s 
r ule could not be effectively applied to protect ratepayers · 
i nte rests . We acted upon t h is recommendation by g i ving the 
uti li ties time to submit l etters committi ng to a January 1, 
1988 effective date for action on tax sav ings in lieu of 
setti ng revenues subject to refund. GTEFL availed i t se 1 f of 
t hi s opportun ity and submitted the Commitment Let ter . 

I 

I 

I 
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It is our intentivn 1n accepting the Commitment Le er 
which determines whether an ROE based on market conditions can 
be usf'd in applying the Tax Rule. In our o ptnton. the best 
extrinsic evidence of our intent is the Order which clearly 
states: " [t]he following telephone companies h av senl letters 
to us o fer1ng not Lo contest a January l. 1988 effective date 
for any r~~olution of th1s docke_ : . 2. General Telephone 
Company of Florida;. " [Emphas1s supplied). Our 
conclusion that GTEFL understood the breadth of our intent 
appears entirely rea ;,onab e in view of the clear language of 
the Order and the company's decision not to seek 
reconsideration of il . If GTEFL did not agree to a January 1, 
1988 e(f'CLtve dale for any resolution. Lhe compa ny was 
obligated Lo seek clarifica ion o r reconsideration of the Order . 

A GTEFL wt~ness Leslified that the Commitment Letter was 
not a "b 1 ank check,.. and we agree . We recogntze tha L we are 
bound by statutory limitations and by due process obliga ions; 
however, we believe that we can apply the Tax Pule using a 
reasonable ROt:: to GTJ::rL ' s 1988 revenues without exceeding our 
legal authority or denying Lhe company due process . 

We had the authority 1n late 1987 to conduct proceedings 
to establish reasonable ROEs, based on then-current ma rket 
conditions , for: Lhoae ut1llties whose ROEs were too high. The 
decision made here cannot be const rued as an effort to e xpand 
our authority beyond ha which existed in late 1987. 'tie 

reject GTEFL • s theo r:y tha a te 1 ephone company· s ROE may be 
changed without 1 s consent only through a full r:ale 
proceeding. In our optn t o n, we had u1 late 1987 and now have 
li,i ed proceeding authority pursuant to Section 364 . 14. 
Florida Sla utes . Addit 1onally, the Rate Stabilization 
Proceeding involving Southern Bell Telephone and Telegraph 
Compan y ( Bell) , Docket No . 880069-TL, s tands for the 
proposition thal such acl:ton can be taken i n less than a full 
rate proceedi ng. Had such a proceedtng been conducted 1n this 
case i n la e 1987, no further ac ion would have been necessary 
to protect ratepayers' interes s in GTEFL ' s 1988 revenues 
because lhe Tax Rule would have ope ra ed effectivel y to perform 
that func 1on. 

However, we elected to take alternative actton 
acceptance of the Commi Lm nL Letter - 1n order to accomplish 
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the same result, protect1ng 1988 revenue:; , without holJing a 
he a ring that was not d cmed necessary. For these reasons, we 
believe that ou r acceptance of t he Commitment Letter immunizes 
o ur act1on here against retroactive ratemaking in light of our 
intent thal the establishmen of a new ROE f o r Ta x Rule 
purposes was a poss1ble op ion in d1sposing of GTEfL's 1988 lax 
savings. 

GTEFL ' s due process rights have been amply pro tected 
through its full opportunity to par icipate in this 
proceed1ng. r is abundan ly clear to us from the teco rd that 
the company no t only int~ndcd to avoid 1ssuing us a '' blank 
check" uut also sought t o severel y circumscribe our range of 
action. Howeve r , 1s we have e x plained, t h e company 's 1n tent 1s 
not deCinilive of our pow rs o r our i n ten t. For these reasons, 
we confirm that we 1nlended , as a poss ibl _ option, lo apply the 
Tax Rule using an ROE based o n cutrent market conditions to 
GTEFL ' s 1988 r evenues when we accepted lhe Commitment Lette r . 

D. Ca ital Structute Au h~ri ~ : 

GTEfL similarly argued that he Order does no allow the 
application of a new capi al struc ure f o r the purpose of 
imp l emen ting the Tax Rule during 1988. In addition, GTEFL 
s u bm i t t ed t h a t t he ad v c r s e p a r ti e s a r e m i s i n e r p r P t i n g the 
Commitment Lel er and lhC' Order since neither mentions capi al 
structure iss ues. The conpany belipves that the advers~ 

parties arc taking a January 1. 1988 eCCecllve dale to include 
any t y pe of adjustment which produces the result they des ire. 
To s uggest t hat il agreed to a January 1, 1988 effective date 
so that the " double leverage ·· concept could be ra 1sed in thi s 
proceedi ng , in the compa ny' s view , is con trary to the facts and 
c i rcumsta nces e x isting at t he date of the Or der . 

OPC maintai ned that t he Order reserved juri sd ic i o n t o use 
cl Janu ary l , 1988 effec ive date f 1t any reso lution o f hi s 
docket . I n OPC ' s opinion, GTEFL also consen ted to the use of a 
January 1 , 1988 effective date for any reso lutio n of thi s 
docket . OPC alleged hal his leaves open the iss ue o f the 
company's propet capital structure just as 1t does the issue of 
its appropriate ROE . 

I 

I 

I 
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we confirm that our intent in accepting the Commitment 
Letter included the possible option of imputing a capital 
structure different than the one authorized for the c ompany in 
applying the Tax Rule to 1988 revenues . In asserting that the 
Cornmitment Letter was a contract1..al arrangement, GTEFL rel ies 
on its argument that common law principles of contract. law 
should be grafted onto the regulatory process. For the reasons 
set out above, we reject this argument. The legal rationa le 
supporting our decision concerning the use of a new ROE in 
applying the Tax Rul e appl·es with equal force to our finding 
here that a different. capital structure may be imputed in 
applyinq the Tax Rule to GTEFL·s 1988 revenues . 

At the llme o f accepting the Commitment Letter, we were 
aware of capital structure imbalances which, unles s co r rected, 
could lead to inadequate refunds of tax savings undet the Tax 
Rule . Since we intended to use a different capttal structure 
as a poss1ble option in disposing of tax savings when we 
accepted the Commitment Letter, we may lawfully exf'rcise this 
option cons1st.ent with the company's commitment without 
engagi ng in retroactive ra emaking. 

E. ~a~ Block PrO£erty & One Tam22 City Center: 

OPC rai sed issues at lhe hearing regarding whl.!n and t o 
whom GTEFL sold the Quad Block property, who constructed One 
Tampa City Center on that land , who leases office space in tha 
building t o GTEFL, and other related mat ers . In refponse t o 
these issues, we directed our Staff audtlors to invest1gate 
GTEFL · s transactions relating to thts property. The 
preliminary stage of this audit has been completed, and Slaff 
has issued its audit report. regarding the sale of the Quad 
Block property by GTEFL. This report. identifies matters tha 
requi r e fur her investigation, i . e., the deslruc ion of records 
and the accuracy of the praper~appraisal made when the land 
was sold by GTEFL. 

In its Boer, OPC argued that adj uslments should be made 
to GTEFL ' s 1988 surveillance repor Lo impute a gain on the 
sale of the Quad Block property and to disallow rent expenses 
for One Tampa City Center. In its Artef, GTEFL did not address 
these issues; however , based o n its argumen t and testimony al 
hearing , we interpret. the compa ny' s po!'it ion as being that no 
adjustment. should be made for either maller. 
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Judgment wi 11 be reserved on t he adj us tmen ts proposed by 
OPC, a nd these dockets shall be held open pending the 
completion of our investigation into these matters . Based o n 
the lack of reco rd evidence and the pe nd ing slatus of our 
investigation, we are not now prepared to make a decision on 
these transactions. By leaviug these doc kets open unti 1 this 
investigation is finished, we may take action later in this 
proceeding that could involve an additional disposition of 
GTEFL's 1988 tax savings. 

Further, Staff has not yet completed its research into the 
prior regulatory treatment of the Quad Block prope rty and its 
possible impa~t on our ability to take action i n the event that 
an adju~tment is deemed appropriate. As a means of assisting 
us in this endeavor and in order to focus this issue properly, 
we direct GTEFL and OPC to submit brief s by January 12, 1990, 

I 

on the legal que!;tion of whether we are now precluded from 
making an adjustment found appropriate w1 th respect to GTEFL's 
activities in connection with its sale of the Quad Block I 
property by any legal impediment arising from the company's 
account ing practices or the property 's treatment in prior 
proceedings. The briefs should focus on the following issue: 

Is the Commission now precluded from making an 
adjustment found appropriate with respect to GTEPL ' s 
activities in connection wilh i ts sale of the Quad 
Block proper y by any legal impediment (!t.:...9...:.., 
administrative finality, res judicata , stare decisis 
or collateral estoppel) arising from the company's 
accounting practices or the property ' s treatment in 
prior proceedings? 

Following its review of the briefs and upon the completion of 
its l egal research and the parties' discovery, o ur Staff is 
di rected to pr~pare a recommendation as to the appropriate 
action, if any, regarding the gain o n sale of land for our 
consideratio n . 

III. 1988 EARNINGS 

A. Earnings under the Tax Rule: 

GTEFL maintained that we should accept its earnings as set 
forth on its surveillance report for 1988. GTEFL claimed that I 
it never ag r eeJ to being involved in a rate case in whi ch the 



I 

I 

I 

ORDER NO. 22352 
DOCKETS NOS. 870171-TL & 890216-TL 
PAGE 17 

presentatio n of detailed accounting adjustments and double 
leverage presentations would be involved. GTEFL's reported 
earnings should only be subjected to adjustments made i n its 
last rate case, according to the company, and new adjustments 
are imp roper and beyond the scope of his proceedi ng. 

OPC believes that the company should be allowed all 
reasonable, prudent ly-i ncu r red 1988 expenses when we determ1 ne 
the company ' s earnings for 1988 . we should not acc~pt at fa ce 
value the surveillance report orepared by GTEFL, in OPC ' s vi ew, 
without rev1ewing the reasonableness and propriety of th~ 

expenses includ d in the report. 

Our Staff contended that the earnings to be established in 
app lying the Tax Rule should be examined for prudence and 
reasonableness, and where appropriate, adju~tments should be 
made . Such adJustments include, but ate noL limited to: {1) 

those made in the company's last rate case, (2) out-of-penod 
items, (3) improper jurisdictional allocations, (4) 
non-regulated expenses or allocations, and (5) errors and 
mista kes . 

We accept our Staff's recommendation Lhat some adjustments 
to GTEFL ' s 1988 earnings be made. We have reviewed various 
changes proposed by the company and cerla in of these wi 11 be 
approved. Moreover , Staff has analyzed the adequacy of the 
earning s by reviewing the record relating to the appropria e 
capital structure and the cost of capital. We ado p Sta f f's 
determination of the earni ngs attributable to 1988 and the 
capita l costs required in 1988. 

B. A~hieved ROE: 

GTEFL proposes tha i s 1988 surveillance report should be 
adjusted by $ 1,426,000 on an NOI basi s , which includes a 
decrease 1n NOI for Franchise Taxes. The company ' s rate base 
shou ld be increased by $5,187,000, in GTEFL's opini o n. 
Accordingly, GTEFL beheves that its adjusted achieved return 
on equity would be 13.99\. 

OPC recommends hal Lhe company' s 1Q88 surveillance repor 
should be adjusted by $29,213 , 000 o n an NOI basi s. The 
co nsoltdaled capital s ructure for th~ GTE companies should be 
used, according to OPC, with a ROE o f 12 . 75 . Rate base s hould 
be increased by $4,315,000. OPC calculates that these 
ad}JSlments would bring GTEfL' s achteved ROE to 21.91\ . 
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We approve several adjustments, wh ich are explained below, 
to GTEFL' ~ earnings reported o n its 1988 su rveillance r eport . 
I n summary , these adjustments are: (1) the company's NOI is 
i nc r eased by $3,600 , 000 ; ( 2 ) its rate base is i ncreased by 
$ 3 , 148,000; and (3) its achi eved 1988 ROE i~ found t o be 14.89\ . 

Our ind1vidual rulings on euch ea rnings adjustment to 
GTEFL ' s 1988 surveillance report proposed by a party will be 
addressed below on an 1tem-by-1tem basis. 

1. Sorts Events: 

OPC and our Staff recommended that an NOI adjustment of 
$131, 65q be mdde to remove expenses for the 1988 GTE Sun Coast 
Golf Cla::.sic, the 1988 World Challenge of Tampi3 and the 1988 

I 

St. Petersburg G r an<.l Prix. GTEFL opposed t his adjustment. We 
app r ove this adjustment wh ich will r esult in a decrease in 
intrastate expenses of $ 211,093 . In our judqment, these 
amounts should not be paid for by ratepayers because t hey I 
i nvolve a t y pe of image o r goodwill advertising. GTEFL's 
pos1L1on that they represent selling expenses was not supported 
by any evidence 1n the r ecord ; therefore , these amounts shall 
be removed from regulated expenses. 

2. Tampa StadiumS~ Bo~: 

The record reflects thal $ 2q, 144 in expenses were 
associated w1th sky box expend1tures at Tampa Stadium and 
$5, 138 in e xpenses for t; i ckels. OPC and our Staff recommended 
that an NOI ad)ustment of $18,177 should be made to remove 
these expenses, and GTEFL opposed this adjustment. We approve 
this adjus ment which w!ll increase GTEFL' s NOI b y $18,177. In 
our judgmen , these amounts should not be paid Co r by 
ratepayPrs because they are no t justified by any evidence in 
the reco rd; therefore, these amounts s hall be removed~ from 
regulated e xpenses . 

3. Unfunded P~sjon_]x ense : 

OPC proposes that an NOr ad)us menl of $ 2 ,810, 000 should 
be made lo GTEFL's 1988 surveillance repo rt to eliminate 
unfunded pension expense. In support o( this ad justment , OPC 
c ites the proceeding i nvolving Florida Power & Light Company' s 
(FPE.L) 1987 Lax sa v i ngs in wh ich we accepted the funded amount I 
of Zero rather than t he nega ive expense of $22.5 Million which 
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had been ac rued pursuan o Statemen of Financial Accounting 
Standards No. 87 (SFAS 87). GTEfL's v1ew o n this adjustmen 1s 
that we should recognize the pension expense as accrued on the 
company's books and reject OPC 's proposal. 

We will not approve this adjustment. We find that the 
holding in the FP&L case does not apply in this proceedJng fo1 
two reaso ns. First. FP&L recorded a regulatory liabiltty 1n 
the amount of $22 . 5 mllllon in 1987 to of (set the negative 
pension expense derived under SFAS 87 . This resulted 1n a net 
acc rual on that company's boo.s o f zero which wa s equal to the 
amount funded for the year . In reviewing that action , we 
decided no to change the amount that was actually recorded by 
FP&L during the year for pension expense. By contrast, the 
record here ref 1ects that GTEFL recorded pension expense of 
$4,400,000 1n 1988 but did not record an offse t1ng regulatory 
asset to reflect the zero funding. Therefore, by making an 
adJustment to GTEFL's 1988 surveillance report here, we would 
be vio la ing ou r objective in the FP&L case of impostng new 
accounting policies prospectively and not retroactively. 

The method for pension accounting authorized f o r FP&L is 
not appropriate for GTEFL because, for telephone companies, we 
adopted Rule 25-4.017, which approves the Un iform System of 
Accounts adopted by the Federal Communications Commission that 
i nco rpo rates SFAS 87·s method of accounting for pension 
e xpense. This method was used by GTEFL during 1988. The 
proposed adjustment is tnco nsistent wi h our rules, and until 
another method of p nsion accounting is adop ed , telephone 
companies s hould record pension exp nse in accordance with 
Rules 25-4 .017. 

GTEFL recorded a 1988 expense of $178,000, o n a totdl 
company basis, for the increased value of stock units provided 
as deferred coMpensation to some members of its board of 
directors. This is an estimate of a future liability based on 
the current marke price of the stock and ma y increase furth~r 
or decrease 1n future periods. There is no funding requirement 
involved. OPC and our Staff recommended that an NOI adjustment 
of $74 , 000 be made to remove thts unfunded deferred 
compensation for directors. The company opposed thi s 
adjustment. We approve this adJustment which will decreasr the 
company's intrastate expense by $118, 647. 
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5. HSN Litigation Expenses: 

GTEFL argued that only the HSN litigation expenses 
required to allocate 50\ to the non-requlated operations, 
$452,755, and an out-of-period item, $134,926, should be 
removed. Our Staff aqreed with hese adjustments bu l believes 
t hat they did not go far enough. Staff proposed that th~ 
compa ny's NOI should be increased by $759,000, which would 
decrease intrastate expenses by $1,216,931, to remove all 
expenses associated with this litigation. 

OPC recommended an NOI adjustment of $ 1 , 209,000 to remove 
a ll HSN litig tion expense, including external and intetnal 
costs. 0°C's 1djustment includes an amount to covvr the 
internal costs which was arr1ved at by usinq the outstde 
consultants• costs as a surrogate to represent he amount ot 
1nternal costs. Staff found no support in the record for OPC's 
method of doubling the outside contractors' costs as a means or 
calculating a total HSN litigation adjustment. 

Staff is concerned that the HSN controversy involved both 
GTEFL and a non-regulated affiliate . The regulated company did 
not keep detailed records of company participation in the 
litigation, i ncluding support personnel. As a result, StaH 
believes that GTEFL's esttmate of its to al costs may be 
understated. The company reported 1n an exhibit introduced at 
the hearing that $1,650,862 was recorded in 1988 Cor legal 
e xpenses , and a company witness testified that this amount 
represented fees patd to outside consultants. The record 
reflects that, apart from employees in he company's legal 
department, no cost record was kept for the hours spent by 
GTEFL employees. 

Add1tionally, the company allocated the total costs paid 
to outside counsultants in prosecuting this litigation between 
regulated and non-regulated operations based on two ratios: 
first, 70/30\ (70\ to regulated), and then 50/50\. The record 
indicates that these allocation ratios were adopted by the 
company upon the advice of leg a 1 counsel who had ana 1 yzed the 
risks posed to the companies by the lawsuit. Staff is 
concerned that these appear to be arbitrary allocations. 

I 

I 

Staff has reviewed material out side the record in this 
proceeding relating to GTEFL's total exp~nditures on thi.::. I 
lawsutt. From 1uch material, our Staff has learned that GTEFL 



I 

I 

I 

ORDER NO. 22352 
DOCKETS NOS . 670171-TL & 690216-TL 
PAGE 21 

and its a r fi1iate have settled the lawsuit by accepting a 
pa ymen t of $ 4 . 5 Mill ion fr om HSN . Based o n its review of othe r 
s uc h material, Staff has f o rmed the belief that this paymen t 
may fail to cover t he tota l amount or GTEFL ' s costs of 
proseculing the case . If this is rue , Staff r ecommended that 
these l1t1gation expenses, t hu settlemen t receipt a nd the 
i nte rnal costs should be repo r ted as "below the line" items 
because they are no nrecu rring and extraordinary in scope , in 
the be lief t hat the company' s ra tepayers should not pay for the 
net costs. 

Because o f the lack of record evidence s howing the tota l 
e xpenses incurred by the company and its affiliate in 
prosecuting t h1 s litigation and the treatment o f the amoun 
received by them i n its settlement, we are not now prepared to 
ta ke final action on this matter . Judgment will be reserved o n 
the HSN litiga t i o n adjustmen ts proposl"d by OPC a nd our Staff. 
In light of actio n ta ken above in holding t hese dockets open 
pending the completion of our invest igation into the sale of 
the Qu ad Block pro pe rty and the rental of One Tampa Ctty 
Center, we direc t o ur Staff to comple t e its investigatio n into 
t he expens~s and receipts re lating to the HSN lit igat i o n. At a 
l ater dale, we shall ma ke any final adjustment deemed 
approp r iate after the resul s of t hat investigation have been 
considered . By leaving these dockets o pen pending t he 
comp l etion of this investigation, we may take final acti on 
later o n this matter t ha t c ould involve an additional 
disposi tio n of GTEFL ' s 1988 tax savings . 

Whil e dtsagreeing as to t he appropriate level of the 1988 
adjustment for this issue , all parties dre i n agreement tha 
some adj ustment should be made. As a result, we believe t ha a 
preliminary adjustment s hould be made now based on r ecord 
evidence showi ng t he 1988 e xpe nses for t h is litigation reco rded 
by GTEFL. We approve a reduction in the company's expenses of 
$586,755 , o n a total company basis . Whil e rese rvi ng the right 
to examine t hese expenses in greate r detail whe n we revisit 
lhis issue a t a latet date, we intend that this preliminary 
adjustment be made now for t he purpose o f r educi ng GTEFL's 
e xpenses on HSN lit igation t o 50\ of the total 1988 payments to 
outside consultants by the compa ny and i ts affiliate and to 
exclude paymen s made in 1988 for 1987 s ervices. 

6 . Out-of-Period Bill~ Item: 

All part ies agree Lhal GTI::I:-~L ' s NOI shou ld be i ncreased by 
$L,l07,092, resul ti ng in an i ncrease in intrastate revenue of 
$1 ,775 ,039 , to remove a n out-of-peri od item associated with a 
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billing dispute . This adjustmenl 
between A'I&T and GTEFL r • lating 
approve this adjustmenl. 

concerns a billing dispute 
to 1987 access charges . we 

7. Out-of-Period MTS anQ_Private Line Item: 

In 1988, out-of-period revenue deductions associated with 
MTS "true- ups " and private line between Bell and GTEFL amounted 
to $837,924. An adjustment to remove this amount has been 
agreed to by all parttes. The effect of this adjustment on 
GTEFL's NOI is an increasn of $522,613. We approve this 
adjustment. 

8. Out-of-Period Toll and Access Charges: 

I 

OPC inilially proposed an adjustment to remove $800,000 
for an out-of-period item relating to intraLATA toll messages 
and access charges. This amoul"'t r ela tes to an out-of-period 
item concerning a dispute of 1+ messages and access charge I 
revenue. However, OPC did not propose an adjustment for this 
item in its Brief. Based on our Staff's recommendation, we 
w11l nol approve this adjustment because lfl e find that this 
amount is part of lhe Out-of-Period MTS and Private Line Item 
deall with above. 

9 . "Local Only" Adjustment ! : 

Following the adjustments made in its last rate case , 
GTEFL prepared its 1988 su rveillance report by removing 
membership fees and dues, advertis1ng and general services and 
licenses on a "local only" basis, leaving the intrastate toll 
por t ion of these expenses as a regu 1 a ted expense. In GTEFL · s 
last rate case, this procedure was correct becau se toll 
expenses were pooled, and a s hort-cut met hod of recognizing the 
toll contribution from the pool was to include "local o nly" 
amounts. Pooling is no longer in effect , except for private 
line; Lherefore, we belleve he entlle amount s hould now be 
excluded from expenses. 

Ad justments have been proposed Lo correct the " l ocal only" 
adjuslments made by the company and Lo adjust the company · s 
rate base and capital struclurc. OPC supported an NOI increase 
of $808, 939. Our Staff agreed with this adjustment, which 
would decrease inLraslaLe expenses by $1, 297 ,000. GTEF-L I 
opposed Lhe adjustmenl to its NOI. We approve this adjustment . 
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The company 's 1988 s urveill a nce report includes an 
adjustment to increase rate base and to increase deferred t axes 
to show the deferred taxes o n intercompany profits . The amount 
of the rate base adjustment was $7,550 ,000, whi ch is the 
inlrastate local portion of the adjustment . GTEFL sa id that a 
rate base adjustment of $5 ,187,000 s hou ld be made. OPC and ou r 
Staff believe that the correct amount of Lhe adj ustment should 
be $4,315,000 for a total intrastate adjustment of $11,856 ,000 
includi ng the company' s adjustment of $7, 550,000 . We approve 
an ad j ustmen t to increase GTEFL's intrastate rate base by 
$4, 315 ,000 and that GTEFL's actua l adjustment on the 
surveillance report should excluded. 

GTEfL and OPC have pro posed recording equal adjustments to 
total company deferred taxes and to rate base. we belivve that 
this would be incorrect since the deferred taxes are further 
adjusted to remove interstate amount~ . This proposed 
adj ustment would double count the interstate po rtt on and 
understate the intrastate portion of deferred taxes . Our Staff 
recommended tha t intrastate deferred taxes should be i ncreased 
by $11,865 ,000. We approve this adjusLment. 

10. " Immateri al " Out-of-Period Adjus ments : 

An item of $3 30 , 000 in intrastate expense , affecLing 
GTEFL's NO I by $205,821 , was not eliminated in t he company' s 
surveillance repott as an ou -of - period item because the 
company considered it immaterial. GTEFL and OPC do not oppose 
our Staff ' s recommendation that an adjustment be made to 
correct these out-of-period e xpenses. We appro~e this 
adjustment. 

11. ~r€!_ciat ion AdjJJstment: 

A portion of the work pavers of our StafC's audit o f 
GTEFL' s books and records was i n troduced into evidence as an 
exhibi t. This e xh ibit contains a reference indicating our 
Staff auditor was to ld lhal no "Blue-back points " were issued. 
"Blue back points" a r e memoranda on internal control structure 
i ssued to t he company by its outside auditor. Con t rary to hts 
represen ation, there were "Bl ue-back poin s " issued, and one 
of these poi n ts concerned Centra l Office Eq uipment thal should 
have been retired in 1987 but was not recorded unt il 1988 . The 
effect of not making t hi s adjustment was to overstate 1988 
depreciation expense . Staff recommended i n this instance that 
GTEFL ' s NOI be adjusted by $366,000 , thereby decreasing 
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intrastate expenses by $586,820, to remove the depreciation 
expense associated with Cent ral Office Equipment retired in 
1988, and OPC s upported this adjustment . GTEFL too k the 
position that no adjustment s hould be made to its 1988 
depreciation expense. we approve this adjustment. 

12 . I nve ntory Adjustment: 

I 

Another of the "Blue back" points discussed above 
concerned an i nventory of computer and data equi1--menl in 1987 
that shows a $7 ,000 , 000 " bonk-to-physical " adjustment that was 
not recorded until February 1988. 7This overstates the rate 
base and depreciation expense. Our Staff recommended that 
depreciation expense should be reduced by $94 ,597, which 
increases NO! by $59 ,000 . Staf( also recommended a rate base 
adjustment of $1, 667 , 607 to reflect the inventory adjustment as 
of December 31, 1987, rather than when it was booked in 1988. 
OPC supports our Staff's recommendation. GTEFJ .. believes that 
no adjustments should be made regarding the invento ry of I 
computer equipment. We approve these adjustments . 

13. Director~Advertisi~ Revenues: 

In GTEFL ' s last rate case, all directory advertising 
revenues and expenses ~o~ere cons ide red "above-t he-1 ine " in the 
proceedings. SubsequPntly , the Leqislalure e nacted Section 
364.037, Florida Sta ules, which directs us to allocate a 
po rtion of these revenues "below- the-line". OPC has argued in 
this proceeding Lhdt , since this is not a rate case, this 
statute should not apply. OPC maintains tha GTEFL ' s NO! 
should be adjusted by $12 , 510,000 in order to reverse the 
adjustment made in GTEFL ' s 1988 surveillance repo rt that 
excluded a portion of directory advertising revenues. GTEFL 
states that OPC's position is contrary to the s tatule which, 
along with our rules, s hould appl y regardless of the treatment 
acco rded these revenues during GTEFL's last rate case . we 
agree wi h Staff's belief that tlae legislative intent of 
Section 364.037 applies i n all instances ; therefore, we reject 
the adjustment proposed by OPC . 

14. ~~- Expense: 

As explained above in our discussion of Quad Bloc k 
Property and One Tampa City Center , OPC has recommended t hat an I 
adjustment be made to the rent expenses recorded in 1988 by 
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GTEFL . The adjustment proposed by OPC is $3,268,000 which 
represents all rent expense associ ated with One Tampa City 
Center. OPC maintains that this adjustment is appropri ate 
because the company has not mel its burden of proving that this 
rent expense is reasonable. 

We have discussed above the pending examination of the 
trans acti o ns dealing with the Quad Block pro pe rty and One Tampa 
City Center that we directed our S afC auditors to undertake . 
No fin a 1 cone lus ion has yel been reached by them as to the 
reasonableness of this ren t expense . As menlio ned above , we 
approve no adjustment at this Lime relating to these issues but 
reserve unti 1 the completion o f our i nvestigati on of these 
matters. Based o n the conclusions reached as a result o f this 
invcstigat1on, we may take act1on late r i n this proceeding 
involving 1988 renl e xpense h at cou ld involve an additional 
di sposition of GTEFL "s 1988 tax savings. 

15. Gr oss Recei ts Taxes : 

Gross Receipts Taxes relating to t he i nterstate Customer 
Access Line Charge were improperly separated to the intrastate 
jurisdiction. Our Staff recommended that intrastate expenses 
be decreased by $861,163, which results i n an inc t ease in NOI 
of $537,107, in orde r to c orrec the allocation o f Gr oss 
Receipt s Taxes . OPC agreed with Sta ff' s recommendation, and 
GTEFL agreed o n the condition that the adjustment discussed 
below i s approved. We approve this adjustment . 

16. Fr~chi se Fees: 

The company provided an exhibit con tai ning info rmati on 
about its Franc hi se Fees and other taxes. The company collec s 
Franchise Fees o n in raslate reve nue only and recotds the 
Franchise 'Fees wh ich il bills as intras ate revenu e . When the 
company pays a Franchise Fee to a local muni cipality , 1l 
records the payment as an expense. The company i nco r recti y 
c harged par t of the Franchise Fet.!s expense to the interstate 
jurisdiction. Our Staff recommends that GTEFL's NOI be 
decreased by $1.14 6 , 000, i ncreas1ng intrastate expenses by 
$1,837,378 , in order to co rrect thi s error. GTEFL agreed wi th 
this recornmendat1on. OPC believes that no adjustment for 
Franchise Fees s hould be made ; however, it i ncorporates this 
adjustment into a late- filed exhib1 which it submi ted. We 
app t o ve t h is adjustment. 
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IV. 1988 REFUND 

A. 1988 Tax Sav l!lg_s: 

GTFFL believes that its total 1988 tax savings are 
$36,074 , 000. The company calculated this amount in two steps, 
by computing first the amount reflecting the effective tax 
change from 4 6\ to 39.9 5\ in 1987 and then determining the 
amount relating to the change from an effective rate of 39.95\ 
t o 34\ in 1988. GTEFL also believes that $19,893,656 of its 
t o tal 1988 tax savings has been disposed of through the 
on-going effects of rea~ctions in access charges and 
eliminations of some zone charges . Moreover, GTEFL took the 
positio n that an additional $18,000,000 of 1988 tax savings was 
d i spo sed of by a one-time 1987 depreciation adjustment. OPC 
be 1 ieves the tot a 1 amount o f tax savings for 1988 is 
$41,631 , 000. 

I 

Our Staff disagreed with the calculations made by bo th I 
parties and argued that the total 1988 tax savings are 
$40,935,000 prior to g1v1ng effect to its proposeJ earni ngs 
adjus menls. Staff said that the total amount of tax savings 
f o r 1988 is $41,433 , 000, based on the reduction in the 
c o rporate income tax rate (rom 46\ to 34\ and usi ng 1988 data. 
Our Slaf( recommended that we find that the total amount of 
these tax savings dispo sed o f to date by the company is 
$19 , 894,000. InS aff's view, the net amount is $21,539,344. 

After c o n s idering tile arguments , we will accept Staff' s 
pro posed me t hodo l ogy f o r calculattng he total amount o f 
GTEFL's 1988 tax sav1ngs. However, in light of our approving 
above an adjustment f o r HSN litigation expense that was les s 
than rPcommended by Staff, we cannot adopt the total amount oC 
such ax savings ca leu la ted by Staff. We approve the total 
amount of $41,281,000 as GTEFL ' s 1988 t~ savings. Our 
ca leu lat ion takes into ef Cect the tot a 1 amount o f the 
adjustments approved above. 

B. 1987 Depreciation: 

An issue was raised in this proceeding as to whether 
GTEFL's one - time intrastate depreciation expense adjustment of 
$18,000 , 000 recorded i n December of 1987 pursuant to Order No. 
18584, issued December 21, 1987, disposes of the company ' s 1988 
tax savings. GTEFL argued that the c o:npany dispo sed o f its 
1988 lax sav1ngs thro ugh an ac cess charge reducti o n and the 
f' l1 minalion of zone charges pur suan t o Order No. 17382 and by 
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increasing its depreciation expense. Of these three items, the 
company acknowledges that the former two items continue to 
reduce its revenues ev ry year with only the depreciation 
charqe as a nonrecurring 1lem. For 1986, the company est1mates 
that its revenues were lowered $18,418,967 by t he access charge 
reduction and $1, 4 74, 689 by the e 1 imina t ion of zone charges. 
GTEFL maintains that the $18,000,000 in increased depreciation 
expen se should be included to result in the company returning 
to ratepayers a total amount of $37,893 , 656 as opposed to 
$36 , 074 , 000 , which is its calculation of total tax savings. 
The company argued that this increase in its 1987 depreciation 
expense results in a disposal of tax savi ngs to the benefit o( 
its ratepayers . 

OPC disagreed, asserting its belie( t ha t changes in 
depreciation e xpense are urelevant under the Tax Rule. OPC 
c o ntended that the Tax Rule calls for refunds 1f the company 
e1rns above its allowed return on equity, not depreciation 
adjustments. In addition , a depreciat i on adjustment made 
during 1987 is believed by OPC nol t o have a bearing on whether 
the company recurned its 1988 tax savtngs to its customers. 
OPC notes that GTEFL made no depreciation adjustments during 
1988. 

Our Staff urged u s to find that t he 1987 one-time 
int rastate depreciation expense adjustment of $ 18,000,000 does 
not satisfy in whole o r in part the requirements of the Tax 
Rule for 1988. A Staff witness testified that the order 
authorizing the $ 18 mil l ion additional expense for thal y ear 
stales that the company · s petition for such reli ef shows good 
cause for ou c act ion. A company w1 tness conf irmed that thi s 
petition lists the following reasons for the request: (1) to 
eliminate reserve deficiences, ( 2 ) to avoid having to recognize 
the e xpense in future periods, (3) to recognize separat1ons 
changes , and { 4 ) to recognize 1mp lementa Lion of t he new usoA= 
and the Florida sales Lax changes. This w1 ness further 
ack nowledged that th1s pe 1 ion failcri to mention any 1988 tax 
savings impact . The Staff witness points o u t that , iC the 
company h ad intended to record the addition a 1 P.xpe nse in 1986 
rather than 1987 , it wou ld h ave been made part of the normal 
depreciation represcript1on process which took place in 1988 . 

Further, the company witness agreed t hat in GTErL·s 
petition Cor rate stabilization , Ciled o n January 28th , 1988, 
the schedu lcs showing how the company · s 1988 tax savings had 
been re solved contain no r~ference to the one - Lime 1987 
deprcc1aLion adjustment. She cited the August 1988 letter a s 
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being the means by which we were notified of the company's 
decision to use the 1987 expense as an of( set to tax savings. 
She agreed that we have never said, either at an Agenda 
Conference or in an order, that the 1987 depreciation expense 
amount adjustment would offset 1988 tax savi ngs . 

We accept our Staff's recommendation Lhat GTEFL's one-time 
i ntrastate depreciation expense adjustment ot $18,000,000 
recorded in December of 1987 pursuant to Order No . 18584, 
issued December 21, 1987, does not dispose of any of GTEFL's 
1988 revenues under the Tax Rule. We do not believe it 
appropriate to apply an expense incurred in a prior year as an 
offset to those revenues co 11 ected during a subsequent year 
which represent tax savings. When approving the compa ny' s 
request for this 1987 depreciation adjustment , we did not 
intend that 1t should be used to offset the 1988 tax savings. 

C. 1987 Access Charge Reduction: 

This issue concerns whether GTEFL ' s 1987 access and zone 
charge reductions satisfy the Tax Rule by disposing of the 
company's tax savings for 1988 and subsequent years. Our Staff 
recommended that we hold that these 1987 reductions do partly 
satisfy the Tax Rul e for 1988 and should be considered as the 
disposition of $19,893,656 in 1988 tax savings. Staff's 
position is that GTEFL's CCL charge and zone charge r educti ons 
are permanent rate decreases that carry forward to subsequenl 
years. Because of these ongoing effec s , Staff believes tha 
it is appropriate to consider these reduc ions as using up parl 
of the tax savings in subsequent years . GTEFL agreed, 
maintaining that these 1987 reductions reduce the gross amoun 
of tax savings available for di sposal in 1988. In the 
company ' s view, our rules r ecognize that the Tax Ru 1e becomes 
moot when permanent rale reduclions are incurred . 

OPC disagreed with Staff and the company , arguing that the 
Tax Rule calls for refunds of tax savings if t he company earns 
above its midpoint ROE. This rule ' s use of the term " refund'' 
does not contemplate the use o f an access charge rate reducti on 
as a "refund" because it further states that the ut ility may 
make any refund ei Lhe r as a lump sum paymen l in bi 11 i ng or in 
monthly installments not to exceed 12 months. It also states 
t hat such refunds are to be made to or from customers of the 
utilily at the time Lhal such refunds are effected . In OPC's 
opi nion, neilher access charge cate reductions for 
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i nterexchange carriers nor zone charge rate reductions fit this 
description. 

By Order No. 17053, we proposed a reduct ion of t he CHrier 
Common Line ( CCL) rate by the local e xchange compa nies (LECs ) 
i n order to deload nontraffic sensitive costs from access 
charges . Thi s order provided no specific mechan ism f o r 
offsetti ng revenues lost through lower access charges, stating 
t hat the LECs would be de a 1 t with on a case-by-case basis in 
determining whether any additional revenue is need~d and the 
appropriate source and level. GTEFL requested a hearing as a 
resu lt of t hi s Proposed Agency Acti o n. Order No. 17382 , issued 
Apri l 8, 1987, approved a settlement proposed by GTEFL and our 
Staff and ordered the reduction of GTEFL ' s CCL rate to be 
e ffective May l, 1987. It also required a reduction i n certain 
local rates by eliminating or reducing zone charges. Order No . 
17382 stated t ha t t he permanent rate reductions were in lieu of 
our application of the Tax Rule. 

Never t herless , OPC argued that Order No . 17362 says 
no thing about permanently offsetting GTEFL ' s obligation under 
the Tax Rule on account of the access charge rate reducti o n 
e f fected by GTEFL in 1987. While this order does not 
explicitly state that these reductions permanently offset 
GTEFL ' s obligation under the Tax Rule, we note that OPC did not 
protest this order which stated that the CCL reductions was 
accepted in lieu of applying the Tax Rule in 1987. 

In our opinion, it would be unreasonable not t o consider 
the permanent rate reductions as permanent offsets to the Tax 
Rule. we agree with Staff and t he company that the se access 
and zone charge reducti o ns have on-go1ng effects , and we find 
that they are appropriate offsets to tax savings :. n future 
years. Fo r the reasons sta ted above , we hold tha GTEFL ' s 1987 
CCL and zone charge redu~ions partly satisfy the Tax Rule 1 n 
1988 and s ubsequent y ears . GTEFL • s 1988 revenues were reduced 
by $18,418,967 through the CCL charge reduction and by 
$1,474 , 689 through the zone charge reduction. 

D . Other Revenues Increases & Decreases: 

OPC rai sed the issue of whether other increases or 
dec reases i n GTEFL revenues, such as those resulting from 
stimulation, la te payment c harges , new se rvices , local exchange 
reg roupings, EAS or tariff filings , s hould be considered in 
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determining whether he Tax Rule has been satisfied for 1988 
and subsequent y ears . OPC argued that these numerou s rate 
increases are no less relevant t han a r e the CCL and zone charge 
decreases. If the access and zone charge decreases are allowed 
to offsat ax savings , OPC believes that we should consider 
those rate changes which increased the company' s revenues. OPC 
claimed that the total new service re·1enues for the period of 
1986-1988 of $ 24,531 , 554 should be reduced by the amount of 
earnings received when these services were first int reduced in 
1986 , $9 , 986 , 264. The difference between these two amounts , 
$14,573 , 995, reflects new service revenues and rate increases 
for 1988 rece ived by GTEFL, ar.j OPC sought to h ave this net 
rLvenue inc tease used to offset the rate reductions. However, 
OPC continued to assert that the Tax Rule does not apply to any 
of these rate changes . As pointed out above , OPC argued t ha t 
the u se of the term "refund" in the Tax Rule does nol 
contemplate the use of access charge or zone charge rate 
reductions as "refunds." 

I 

GTEFL believes that there is a difference between the I 
permanent rate reductions experienced i n 1987 and any rPvenue s 
associated with new services first introduced i n 1988. As also 
pointed out above, GTEFL argued that the Tax Rule is designed 
to return tax savings based on the revenues and expenses of the 
company in effect at the time the permanent rate reductions ate 
incur red . Once this is accompli shed , GTE said t hat the Tax 
Rule becomes moot. GTEFL claimed that once its rates are 
reduced, an equal level of tax savings are e limi na ted . A 
future rate increase ma y increase the earnings of the company, 
acco rd ing to the company, but such malters are unrelated to tax 
savi ngs. 

Our Staff urged us not to consider increases or decreases 
of GTEFL revenues , such as those discussed in this issue, in 
determining whether t he Tax Rule has been satisfied in 1~8 and 
subsequent years. In Staff's view , i ncreases or decreases in 
GTEFL' s revenues should be considered as part of the earnings 
test contemplated by the Tax Rule and should not be taken into 
consideration when determining the disposition of 1988 tax 
savi ngs . 

As rnent ioned above, Order No. 17382 accepted GTEFL · s CCL 
and zone charge reductions in lieu of our app lying the Tax 
Rule. By not p rotes ing this Proposed Agency Act i on, OPC mu::;t I 
be assumed Lo have agreed to this action as di s posing of 1987 
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tax sav i nqs. Because GTEFL • s CCL and zone charge reducti ons 

are permanent , we have found above that they are appropriate 

offsets to the Tax Rule. In o ur order s apptoving revenue 

increAses resulting from new service offeri ngs , we have not 

declared them lo be items compelling consideration under the 

Tax Rule. Our goals in reducing GTEFL ' s CCL and z one charges 

were to deload the nontraffic sens iti ve costs and o satisfy 

t he Tax Ru 1 e. In the case of some telephone companies , the CCL 

reduction disposed of all tax savings, satisfy ing in whole the 

Tax Rule, and we required no additional rate reductions. To 

require that revenue increases offset these rate reducti o n s 

would not be appropriate absent a finding that such act1on 

would be considered as affecting tax savings. 

We reject OPC ' s position lha these revenue increases 

should be used to o ffset the CCL and zone charge reduct1 o ns in 

determining the dispo~i lion of GTEFL ' s 1988 tax savings . 

However, these revenue increases from new services do raise the 

levels of the company's earnings and tax savings. Whil e the 

access and z one charge reductions will have a negative impact 

o n the company· s achieved earnings, he inc rea sed revenue from 

new services w1ll increase ils ach1eved earnings. For these 

reasons, to~e w i 11 adopt our Staff· s recommendation that 

increa ses or decreases of GTEFL revenues, dparl from those 

designa ed as dispos11u~ of tax savings, not be considered in 

dete r mining whether the Tax Rule has been satisfied in 1988 and 

subsequent years . 

E . Do u b l ~ i a b 1 1 i ;t : 

GTEFL argued that t he application of a new ROE or a ne•,..,. 

capital struc ure exposes the company to double liability in 

Lhis Cl rcumstance wh~re GTEFL returnPd all of its 1988 ta x 

s avings and s 1ll earned above its midpoin ROE during 1988. 

In rel iance o n prior Commisston act1ons, GTEFL sa id it returned 

to its ratepayers all of lhe Lax savings associated with the 

Ac through , combination of access charge reductions, 

e li~ination of zone charges and increased depr eciat1on 

expense . GTEFL said it took this action in o rder to return tax 

savings up t.ront and to utilize the ax savings in a manner 

which was beneficial to 1 ts ratepayers. GTEFL asserted its 

position that refunding Lax savings constitutes imprudent 

regulation . tf we apply the Tax Rule with a ROE which reduces 

the retund thres ho ld, th~ comp1ny complained thal it will be 

faced wi th doub le llabi li y f o r 1988. The application of a 

497 



498 

ORDER NO. 22352 
DOCKETS NOS. 870171-TL & 890216-TL 
PAGE 12 

lower ROE for calculations under the Tax Rule will place GTEFL 
in a position where it has returned tax monies twice to its 
ratepayers, according to the compa ny. 

OPC and our Staff d1sagreed with GTEFL. OPC believes that 
lhe company has not returned tax savings to its Cttstomers 
during lq88. In addition, OPC contended that the company has 
consented to, and we have asserted , jurisdiction to use a 
January 1, 1988 effective date for any resolution of this 
docket. There is no '' double liability" to GTEFL, in OPC ' s 
opinion. Staff's opin1on 1s that only a partial disposition of 
all 1988 tax savings has been accomplished and that the 
rematning tax savings shout i be disposed of in accordance with 
the Tax Rule. The application of this rule using a new ROE Jnd 
a new capttal st ructure do~s not cons i ule "double liabtlity•, 
in St.: a fC · s v tew, because it does not recommend disposition of 
revenues 1n excess of total 1988 Lax savings. 

I 

Upon review of the argumen s, we hold that the application I 
of a new ROE or a new capital structure does not expose GTE~L 
to double liability because GTlFL has not returned all 1988 tax 
savtngs. We do not intend to force GTEFL to return tax savings 
twice for any year . The largest amount of tax savings any 
company should be compelled to return is Lhe entire amount of 
tax savings for that year. In adopting the Tax Rule, we chose 
to limit the refund amount Lo those savings that cause a 
company's earnings lo exceed Lhe level at which rates were 
set. GTEFL is to be commended for its goal of retutning all 
tax savings regardles s of earnings. rt ts possible that GTEFL 
could be subject to double liability if disposition had beer 
made of all tax savtngs for 1988; however, we do not believe 
that all 1988 tax savings have been disposed of. 

F. Refund Amount: 

GTEFL asserted that it has no liability in thts case 
because its 1988 tax savings have already been disposed of for 
the ratepayet s' benefit 1ndependent of the Tax Rule. In 
addttion, the company nllegeJ that a proper application of the 
Tax Rule produces no refund amount. OPC maintained that the 
full amount of the tax savings should be refunded, with 
interest, to the xlen hal GTEFL ' s earnings, properly 
calculated and us1ng Lhe consolidated capital structure of lhe 
GTE companies, exceeded an ROE of 12.75\. I 
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In promulgating the Ta x Rule , we approved a limitation on 
the tax savings to be r efunded based on the midpoint of the 
utility• ., ROE; however , the record makes clear t hat GTEFL ' s 
goal is to dispose of 100\ ol its tax savings irrespective ot 
its earnings level. The company believes that it has retu rned 
all of its 1988 tax savings ; however , we disagtee wilh th1s 
cone Ius ion. We are not adverse to adopting a refund 
alternati ve when it presents a cl~ar benefit to the ratepayers, 
but in this circumstance , we believe that a refund is the 
appropriate method of satisfying t he company's goal, 
bene f i t t 1 n g the r a tepa y e r s and res o 1 v in g the que s li o n o f 1 9 8 S3 

tax sav1ngs. 

We found above that GTEFL • s 1988 tax savings are 
$41,281,000 of which $1 9,894,000 has been disposed of, leav1ng 
$21,387,000 1n 1988 tax savings for disposition. we conclude 
that $21,387,000 of tax savings plus interest of $3,258,000 
should be refunded . Thts interest amoun was calculated under 
the assumptton that the refund will be completed i n the 
February 1990 billing c ycle . Refunds shall be made to 
customers of record as of December 31, 1988, and shall be 
credited to business and residential customers in the same 
proportion as the various local exchange rates bear to each 
other. 

G. Ci!.!?.l.. a 1 St L uclu re: 

Three witnes ses presented testimony on the appropriate 
capi al struc ure tha should be used to determine the actual 
ROE earned by GTEFL in 1988 . They addressed two areas o t 
con ten ion. The firs l content ion de a 1 t with whether we shou 1 d 
use GTEFL ' s ac ual capital structure to determine the return on 
common equity earned by the company dur1ng 1988 . OPC's witn~ss 
proposed tha we adopt the con so 1 ida ted capita 1 structure of 
the GTF compan1es to determine the ove r all cost of capftal foL 
GTEFL . The consolidated capital struc ure at the end · of 1988 
had a common equity ratio of 43.6% . The compan y witness 
disputed the use of this con solid<lt'ed capital structure for 
determtning GTEFL ' s overall cost of capital. He recommended 
that GTEFL's actual capital structure , as shown in the 
coanpany's survelllance report dated December 31, 1988, should 
be used. GTEFL ' s capita l s tructure reported there shows an 
equity ratio of 56\ of investor sources of capital. 
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The second area of contention addressed is the manner in 
which GTEFL's non-regulated investments should be remo ved from 
1ts capital structure. The Staff wi ness proposed that we 
adopt GTEFL's actual cap1ta1 structure; however, he recommended 
adjusting it to remove non-regulated investments direc ly from 
common equity. Removing non- regulated investments directly 
from common equity produces an equity ratio or 54.35\ of 
1nvestor sources of cap1ta1. The GTEFL w1tness argued that the 
:>rorata removal of non-regulated investments as shown in the 
December 1988 surve1llance report is appropriate. 

Staff ' s wttness teslif1ed that bond rating agencies have 
acknowlPdged tha business risk in the telecommunicattons 
industry ha::. 1ncreased si nce he dives i ure by AT&T of he 
Bell Opera ing Companies. In 1985, he sa1d Standard and Poor 
(S&P) tecoqnt7.ed th1s higher osk in the telecommunications 
1ndustry by c hdngtng its Clnanctal benchmarks to reflect higher 
pretax interest coverage and lower total debt to total capital 
ratios. S&P's d.,bt ratio benchmark is under 42\ for local 
Pxchange companies r a Led " AA". Currently, GTEFL is ra ed .. AA- .. 
by S&P and 'Aa2" by Moody's, and the company's objec ive is o 
maintain i s current bond ratings. We believe hi s objective 
Lo be reasonable. 

S&P classifies he business risk of LECs as either "high" 
or "low , " and GTEFL falls with1n the "high" risk category. 
Cur rently, GTEfL ' s equ1 y ratio compares favorably, although 
slightly lower, to a peer group of telecornmunicatl o n companies 
categorized as "high" risk. rn our optnion , GTEFL's cap1ta 
s t ruclu re appears reasonab 1 e. We accept the test imony of the 
Staff witness that GTEFL ' s actual capital structure should be 
used in detcrmin1ng GTEFL ' s 1988 ROE. Our reliance on its 
actual cap1tal structure for ratemaking purposes should allow 
Lhe compdny to recover the financing costs associated wi h 
providing telephone serv1ce . 

In our opi ni on , the use of a hypo thetica l capital 
struc ture , wht.n the company's actual c..api lal structure appears 
reasonable, could negatively affect the company ' s ability to 
meet investor requuements. Additionally, i mput1ng a different 
capital structure in such a circumstance may force a company to 

I 

I 

move towards a less erficient capital structure, thereby 
reducing its ability to react to chc.nges in its operating 

1 envuo nment. This could rec;ull 1n the company's debt being 
downgraded. If GTEFl. were to reduce its C'qutty ratio down to 
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Lhe l eve l of 43 .6\ r ecommended by OPC's wi tness , GTEFL ' s debt 

would most likel y be downgraded. For S&P ' s high- risk 

telecommunications compa n 1es , an equ ity ratio of 43.6\ falls 
witnin t he "BBB. rat 1ng category. 

OPC's witness 1mp lied that: cash flows , and not business 

risk , s hould determ1ne t he equi 1 ratio u sed fot tegulatory 

purposes . He appeared to subsctibe to the theo ry of using the 

capi tal structure as a method of managing cash flows. The 

proposal to manage cash flow through the utility' s capital 

st ruc t ure is contrary to gencutlly accep ed financial t heory 

and wou l d send the wrong stgn a l s to investors and r atepay e r s . 

For these r easons, we reject OPC · s request that we use the 

conso l 1dated capital structure of the GTE comp an ies 1nstead of 

GTEFL's actual capital structure . 

We ag ree further with Staff's witness that non-regulated 

investments shoul be removed dtrec ly from equity . In our 

o pinion , utilities are of tclatively low risk and h a v e 

correspondingly lower costs of capital. There are very few 

investments a utility ca n make t hat are of l ower or equal 

risk. As a result, no n -rcgulD ed tnvestments wi l l almost 

certainly increase a utility's cos of cap1tal. The company' s 

witness indi cated hal GTEFL's non - r egulated investment s are 

riskier but argued Lhat , even though t here is a highe r cost of 

capital associated wi th higher risk investments, the prorata 

r emoval of GTEFL's unregulated tnvcstment is appropriate . This 

argument contradicts generally accepted financial theory and 

according ly lS rejected. We concl ude Lhat removing 

no n- regulated investments directly (rom equity recognizes Lheir 

h igher r isks, pre vents cost o t capttal cross-subsidies, and 

sends a clear signal to utilitie~ that ratepay ers will not 

subsidize non- utility related costs. 

For purposes =or computt ng the compa ny ' s 1988 earni ngs , we 

adopt GTEFL ' s actual capital s rue ure as r e fl ec ed in its 

Decembe r 1988 surveillance r port adjusted to remove 

non - regulated i nveslmen s directly from equily and adjusted f o r 

defe rred taxes f or intercompany proCits . We approve equi y 

r aL1os of 54.35\ o f investor sources o f capital and 43 . 81\ o f 

all sources of captlal. 

Following the submtssion 
t est imo ny, th .. par ies agreed o 

of 
dd 

all wi tnesses' pr ~filed 

an issue to c o nside r the 
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appropriate ROE midpoint to be used in applying 
GTEFL's 1989 earnings. Each party revised 
statement to take a position on this issue, and 
are summarized below. 

the Tax Rule to 
its prehearing 
these positions 

1he company believes that its authorized midpoi n t of 15.5% 
should be used 1989 if t he Tax Rule is to be applied to its 
1989 earnings . OPC said that, if we use the consolidated 
capita 1 s ructu re for the GTE companies, the midpoint of the 
ROE range for GTEFL should be set at 12.75\. Further, OPC 
urged that, if we use Lhe GTEF'L capital structure rather than 
the proposed capita 1 structure, the midpoi n t of the ROE range 
s hould be set at 11.75%. Our Staff initially took the position 
that 11.50\ should be used as the ROE midpoint for purposes of 
applyi .tg the Tax Rule to GTEFL for 1989. 

None of the wi lnesses addressed at hearing the return on 
equity required by investors at the beg inning of 1989. At the 

I 

Agenda Conference held on December ll, 1989 , our Staff I 
recommended that we set a midpoint ROE of 12.9% for the purpose 
of applying the Tax Rule in 1988. For all regulatory pu rposes 
on a prospective basis, Staff recommended a range with a 
min1mum of 10 . 7% , a midpoint of 11 . 7%, and a maximum of 12.7%. 
Howeve r, Slaff d1d not believe that the 11.7% midpoint ROE 
recommended for prospective application represents the midpoint 
that should be used for purposes of the Tax Rule for GTEFL in 
1989. Instead, Staff recommended that we set 12 . 9% as the 
midpoint in upplying the Tax Rule to GTEFL's 1989 earnings . 

The prospect1ve 11.7% midpoint ROE recommended by Staff 
represents a market-based rate which reflects all the 
information available as of the hearing date. In Staff's 
opinion, the manner in which t he midpoin for Tax Rule 
application in 1989 should be determined is to look at investor 
return requirements al the beginning of 1989 , ='which is the 
approach used by the Slaff witness to determine the m1dpoint 
for tax rule purposes for 1988. 

Based on the movement of interest rates between January 
1988 and January 1989, Staff does not believe that the cost of 
equity for GTEFL at the beginning of 1989 wa s any h igher t han 
the 12 . 9\ recommended for 1988, A schedule supporti ng Staff 
witness ' s testimony indicates that the midpoints of GTEFL ' s 
c ost of common equity from the second quarter of 1987 through a I 
current estimate for 1989 . The cost of equity was slightl y 
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lower but did not decline sign1Cicantly from the ftrsl quarter 
of 1988 to the first quarter of 1989 . 

We cannot adopt o Jr Staff· s recommendation o n this issue 
uecause, in our opinion , a higher ROE is more reasonable . 
Accordingly, we establish a 13.2\ ROE midpoint for purposes of 
applying the Tax Rule to GTEFL's 1989 earnings . 

VI. PROSPECTIVE ROE 

A. Equity Ratio: 

In order to determi ae the ROE to authorize for GTEFL o n a 
prospecti ve basis, we have considered the appropriate equity 
ratio that should be used. GTEFL believ~s that the evidence of 
record and c he controlling legal principles clearly support the 
use of the company' s own capital structure for application to 
the issues in this proceeding. OPC proposed the consolidated 
Cdpital structure of the GTE companies, consisting of 43.2 2\ 
common equity, as appropriate for determining the regulated 
earned ROE for GTEFL. Our Staff's witness testified that the 
company ' s actual capital structure should be adjusted t o 
reflect all regulatory adjustments , including the removal of 
non-utility or non-regulated assets from equity. 

For the reasons discu ssed above in connect ion with our 
holding o n the iss ue of the proper capital structure to use in 
determining the company's ROE earned in 1988, we find that 
GTEFL ' s actual capital structure, with one exception, should be 
used in establishing a prospective ROE. The exception dedls 
with removing nonregulated investments directly from equity. 
As explained above, in its surveillance report, GTEFL removed 
its non-regulated inv£'stments by prorating i O'ler all sources 
of capita 1. we adopt our Staff · s recommend a ion that 
nonregu 1 a ted i nves tmcnts should be removed d i recll y from common 
equity instead of prorating their removal. Thi s adjustment 
provides an equity ratio of 54 .35\ of investo r sources of 
capital and reflects a ratio of 43.81\ of a ll sources of 
capital. 

B. ROE RANGE: 

A wide range of minimum, midpoint and maximum ROEs 
proposed by the parties for u::; to authorize for GTEFL 
prospective basis to be used f or all regulatory purposes. 

were 
on a 

The 
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company proposed the following spread of ROEs as appropr iate: 
13.4\ to 14.0\ a-.. the minimum ; 14.4\ to 15.0\ as the midpoint; 
and 15 . 4\ to 16.0\ as the maximum . OPC suggested altetnative 
ROEs. If we use the consolidated capital structure f o r the GTE 
companies, the minimum, mi dpo int and maximum ROEs should be sel 
at 11.75\, 12.75\ and 13.75, respectively. But if we use 
GTEFL's capital structure, the minimum, midpoi n t and maximum 
ROEs should be set at 10.75\, 11.75\, and 12.75\ , 
respective ly . Staff ' s witness Lcstified that ROEs of 10. 50\ , 
11. SO\, and 12. 50\ should be set as the minimum, midpo i nl, and 
maxtmum, respectively. 

We cannot adopt any o f the par tl es · recommendatio ns on 
thi s issue b~"cause, in our opinio n, highe r ROEs than proposed 
by OPL and our Staff and lower ROEs than pro posed by the 
company are more rea sonable. Acco rd1ngly, we establish for 

I 

GTEfL a 12 .3\ ROE ~1dpoint f or all prospective regulato ry 
purposes . Our general practice in reccnl years has been to 
establish a 100 basis point range above and belo~.>• the midpoint I 
ROE Lhat we set. we will f o llow this prac 1ce in this case and 
es ~blish an authorized minimum o f 11 .3\ and an au ho rized 
maxtmum of 13.3\. 

VIII. ORDE81NG PARAGRAPHS 

JL is theLefore, 

ORDERED by the Florida Publtc Service Commissi o n tha t each 
and all of the specific ftndings he r e in arc approved in ever y 
re specL. It is fur h r 

ORDERED that GT£ Florida Inco rpo rat ed and the Office o f 
t he Publtc Counsel shall submtl Bn efs as directed heretn . It 
is fl.r her 

ORDERED that GTE 
refund specified herein . 

Florida Inco rpo rate d 
It is further 

shall make lhc 

ORDERED that the midpoi nl of the return o n equity 
es ablished in the body o f this Order shall be used in applying 
Rule 25-14.003, Florida Administrative Code, to GTE Flor ida 
rncorporated's earnings i n 1989. It is further 

ORDERED Lhat t h e minimum, midpoint and maximum re turns o n I 
cquily established in the body o f this Order for prospec t1ve 
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application shall be used for all regulatory purposes. 
further 

It is 

ORDERED that these dockets shall remain open for furt her 
p roceedings. 

By ORDER of the Florida Public Service Comm1ssion, 
this 29th day of December 1989 

ecords and Reporting 

( S E A L } 

DLC 

Commissioner Herndon dissented as to the establishment of a 
13 . 2\ midpoint return on equily for applying Rule 25-14 . 003, 
Florida Administrative Code, to the 1989 earnings of GTE 
Flo rida Incorporated. 

Chairman Wi lson and Commissione r Gunter dissented as to Lhe 
establishmen t for GTE Florida Incorporated of returns on equity 
of 11 . 3\, 12.3\ and 13.3\ as the min1mum, midpoint and n.aximum 
for all regula ory purposes on a prospective basis. 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAk_FEVIE~ 

The Florida Public Service Commission is required by 
Seclion 120.59(4) , Florida Statutes, to notify parties of any 
admi nistrati ve hean ng or judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida 
Statutes, as well as th~ procedures and time limits that 
apply. This notice should not be construed lo mean all 
requests for an administrative hearing or judicial rev iew will 
be granted or result in the relief sought . 

Any party adversely affected 
action in this matter may request: 

by the Commission ' s final 
l) recon~ideration of the 
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decision by filing a mot1on for reconsideration with the 
Directo r, Division of Records and Reporting with1n fifteen (15) 
days of the issuance or this order in the form prescribed by 
Ru le 25-22.060 , Florida Administrative Code; or 2 ) judicial 
revi ew by the. Florida Supreme Court in he case of an electric, 
gas or Lelephone util ity or Lhe First DistricL Court of App~al 

in the case of a water or sewer utillty by filing a nolice of 
appeal with the Director, Division of Records and Reportinq and 
fili ng a copy of the notice of appeal and the fili ng fee with 
the appropriate court. This Cil'ng must be completed within 
thlCty (30) days after the issuance of this order, pursuant lo 
Rule 9 .110, Florida Rules of Appella te Procedure. The notice 
o f appeal must be in the form spec1fied in Rule 9.900(a), 
Florida Rules of Appellate Procedure. 

= 

I 

I 

I 
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