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BEFORE TH~ FLORIDA PUBLIC SeRVICE CO~~ISSION 

In rc: Review o f the rates and charges) 
of Florida Power & Light Company . ) 

) 

DOCKET NO. 900038-EI 
ORDER NO. 22762 
ISSUED: 4-3-90 ___________________________________ ) 

The following Corrunissioners participated 
d isposilio n of this matter: 

MICHAEL McK . WILSON, Chairman 
THOMAS M. BEARD 

BETTY EASLEY 
GERALD L . GUNTER 
JOHr.J T . HERNDON 

ORDER REQUIRING THE FILING OF 
MINU1UM FILING REQUfREMENTS AND 
HOLDING MONEY SUBJECT TO REFUND 

BY THE COHMISSION: 

in the 

On January 18, 1990, Comnission Staff f1led a 
recommendati on that this body make the following findings : 
that a ££ima facie s howi ng had been made that Florida Power & 
Light Company's (FPL) rates were unfair, unjus and 
unreasone1ble ; thal FPL should be required to hold $56,754,000 
subject to refund pending a review by lhe Commission of its 
rates ant} charges; that FPL be required to file a complete set 
of Minimum Filing Requirements (MFRs ) using 1990 as the 
proj cted es year and tha L FPL be re 1 ieved o f the 
requtrrment to file Modi fied Minimum Filing Requirements 
(MMFRs) contingent upon the filing of MFRs. 

Yursuant to Section 366.06(2). Flotida Statutes, when the 
Conunission, upo n a request made , or on its own motion, finds 
that the ra cs being charged by an electric utility "yie ld 
exccsstve c ompensation for services rendered", it " shall order 
and hold a p.Jblic hearing ... and shall thereafter determine 
just and reasonable rates to be thereafter charged." In the 
past, the Commtssion has taken such action when a prima facie 
case has been made that a utility is overearning, i.e., 
earning in excess o f lhe top of the ranae of eit 1er its last 
a! l owed rate of return or of its last stipula ted rate of 
return. ~e: Request by Occidental Chemical Corporation for 

OC.CU~!ENT Nil !:?EP. -OAT~ 
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reduclton_QJ ret~...ll electci~rvice rates charged by Florida 

Power Cor oratiqn_JOccidentaU, 87 FPSC 6:36, 38; Order No . 

17649, issued on June 3, 1987, at 2-3. 

Such a finding has been made when data contained in Rate 

of Re urn Repor s ftled wt h t his body h as been adJusted for 

xces s deferred income tax expense and c urrent income tax 

expense related to he lower1ng of the federal income tax 

rates. by using a lower cost of equity than that approved in 

the utllity's last rate case, by imputing revenues associated 

with sales growth whi ch exceeded that forecast in the 

ut ill y·s la-;t rate case, by the reducti o n o f operation and 

ma1ntcnance expenses (O&M) in excess of the Commission's 

benchmark and by reductions to certain rate base items. 87 

FPSC 6 at 3 7 -38; In re : lnvestiga ion into United Telephone 

Com£an~£f_Flo rida 's authort?.ed return o n equity and e?rnings, 

Order No. 22205, issued on Novembe r 21, 1989 (ruckel No . 

891239-TL) . 

I 

In the instant case, our Staff ha s made adjustments to 

annualize the tncreasc in the nuclear decomrntssioning accrual I 
whtch was effec ive o n January 1, 1989, to reverse the amount 

of the revenue reduction booked for a potential refund of tax 

sav1ngs for 1989 , to exclude the accumulated deferred costs 

assoctated with the Marlin Reservoir and the Turkey Point 

steam generator repaL.s, o remove $ 56,827 ,000 of operation 

and main enancc expenses of the $238 , 655,000 in excess of the 

O&M benchmark calculallon and to reduce he m1dpo1nl o f the 

return on equi y o 12.8\ in accord wtth our decision in 

Docket No . 8Q0319-EI. 

Havtng rrvtewed these adjus ments, we find that all are 

reasonable wtth the e xception of the O&M benchmark 

adjustment. The appropriate ad)us rnent is not the $ 56 ,827,000 

reconunended by Staff, but rather $30, 288 ,000. Usi ng the 

adJuStments l1s ed above and a $30, 288,000 O&M adjustment, the 

achieved ret:urn on l'quity of FPL ts calculated to be 13.97\. 
The range of rate of re urn approved for FPL tn Docket No. 

890319-El is 12 . 3\ to 13.3\. Thus, FPL is currently 

overearning by .67\ (or 67 basts points) annually. 

Based upon this calculatlon, we find that J prima facie 

showing has been made that FPL is chargi ng rates which result 

tn <'xcesstve compensatton. liaving made th1s finding, we wil l 

requtre FPL to file a complete set of MFRs using 1990 as the 
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est year by August 1, 1990 . Pursuant to Section 366.06{4), 
Flortda Sla utes, we arc required lo take fina l agenc y action 
in a rate proceeding which we inilial "' within 12 months o f the 
dat • upon whi ch the o rder in1l1ating the proceed ing is 
lS;,Ued. The Augus l, 1990 filing dale se above 1s 
condttioned upon FPL's agreement to extend this 12-mo nlh final 
aq ncy ac t ion deadlin<' by 60 days. Therefore, no later than 
14 mon h s of the dale upo n whi c h this order 1s issued we will 
have conduc cd a full rev enue requirements hearing and have 
rendered dect sion s on he appropriate rate of return. ne t 
o pera 1ng tncome, ra e base. and cap ital structure fo r FPL. 

We note here that pursuant to recently enacted Sectio n 
366.06{3)(a), Florida Statutes, and Order No. 21840, issued on 
September 6, 1989, FPL is requ ired to file MMFRs by March 30, 
1990. The procedure contemp la ted by the statute anrl Order No . 
21840 is a rev1ew of the data filed to determine if a rate 
rcv1cw procc• dtng should be initiated. S1nce we are hereby 
initiating a full revenue requi rements rate case , w find that 
FPL 1s relt eved of its requir emen to fil e MMFRs c.onti ngent 
upon the f1ling o f a complete set o f MFRs on or before August 
1, 1990. 

Havi ng found that a facie case has been made. we 
urther find that the estimated overear n ings o f FPL s hould be 

held subject to refund pur s uant t o Sec t ons 366 . 06(2 ) and 
366.06{4), Fl ::>rtda Stiltules . We h ave cons t slenlly hel d t h a 
Scctton 366.071, Flortda Statutes, ( Interim Statute ) is no l 
tl.e sole m~'Jn5 o f se t ing interi m rates , bul that Secti o n 
366.06 (4) could be used for inteCl m purposes where a 
compelling r ason for 1ts usc could be demonstrated. In re: 
Pe ' t on ol Gu lf Powe r Com£?any f o r an increJse in its ra tes 
and c harges , 84 FPSC "1:3 7 , 38; Or der No . 13494 at 1-2 ; In r e : 
Pcltti on ot Gulf Power Com an Co r a rate increase , Order- No . 
20603:-Tssu •d on January 13, 1989, at 2-3 . 

Likewisr, the Flo rida Supreme Court has upheld he awa r e 
o f tnteClm rates under t hi s sec ion' s predecessor, Section 
366.06 ( 3 ), Fl o r1da Statutes (1982), in Ct izens v. PSC, 425 
So.Jd 534 (Fla. 1982) . In acco rd, is u n ied TelPphone Co. v. 
M1nn ~n1 edj, 403 So. 2d 962 (Fla. 1981). whe e the Court 
dtftrmed a Comm1ssion "reverse make whole" (rate reduction) 
procct?ding where rates i n t~ x cess o f the last a llo wed rate o f 
return wer e o rdered collected sub)ect to refund. Both of 
h~s~ Sup remt? Court cases were decided a fter July 1, 1980, the 

191 



192 

ORl>t·:R NO. 22762 
DOCKET NO. 900038-EI 
PAGE 1 

dat ~ upon which interim sta utes were enacted for eac h 
respective 1ndust ry. 

We lind several compelling reason s 1n th1s instance wh 1ch 
would s upport the use of Sect i o n s 366.06(2) and (4) to ho ld 
money sub)cc to refund. The most s1gnifica n t r eason is the 
fac h1l it has been approx imately five and o ne half years 
s ince FPL has had a full requir ements rate case. This peri od 
o f l1me has been o ne o l unprecedented change in the electric 
u tt lily indus t ry and lhi s c h ange, as o ne would e xpect , h as had 
a drama t r- tmpact o n FPL tn numerous a reas regu lated by t hi s 
body. Since FPL' s last r a e case , we have approved the 
represcript1on of deprecia tt o n ra tes for th1s utility, 
approved a new deprec1at 1on t r eatment for the nuclear 
decommissioning of certa1n of f-PL ' s asses and approved the 
provision of new customer ser vt ces , e . g., i nterrun1 1ble, CILC, 
and standby rates. In add1lion , federal tdx rates have 
decreased, the equ1ty ma r ke t ha s c h anged , FPL has fully 
rer-overcd 1ts investment tn otl- backou t plant, FPL has changed 
1 s treatment of emplo y ee pension plans , FPL ha: added new 
planl capactLy at t.he St. Johns River Power Park, and FPL ha s 
mad~ extensive repairs to its Martin County plant si te. Any 
one of thcs~ even s h as a s tgn1f1cant impact o n the regula to ry 
pos urc o f FPL ; taken ogelher t hey provide the compe l! i ng 
rea :-on for hc- u se of Section 366 . 06 t o se t money subj ect to 
refund. 

We note hr•te hat we have ta ken simt lar action regarding 
Un1ted T . lephone Company of Fl o nda i n l.!l._Le: ln~t i_g atior 
into Unt ed__!£_1Q.E_hone Com...e_an o f FlQrlda' s authorized r e t urn 

.Qn equttj' and e.!.fn tn_g_s {.Yn1 ed T~e£!lonej, Order No . 22377, 
1-;sued o n January 8 , 1990 (Docket No . 891239-TL) . As i n this 
1nstancc , no rate reductton wa s o rdere d but moneys computed t o 
b tn 'Xccs .. of he low end o f he au horizcd rate of r eturn 
wer e h ld sub)ec t o refund w1 th t n terest pursuant to Sec ion 
364.14, Fl o nda Statutes. Section '364 . 14 is t he te l ephone 
equtvalent o ( Sections 366 . 06 ( 2 ) and (4). Order No . 22377 at 
3-7. Al so in accord w1th o ur dectsion i n the Uni ted Telephone 
case, here w1l l be no rate reduc ion made at 1 his time 
pend t nq the conc luston o f the full rate proceedi ng. FPL' s 
c x tsti nq rates wtll continue to be collec ed subject t o 
refund. The revenues held s ubject to refund tn t h1 s o rder 
wt ll be secured by a corporate unde rtaking with i n terest 
comput d 1n accordance wilh the methodol ogy found in Rule 
25-6. 109, Florida Administrative Code. 
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Therefore, it is 

ORDERED 
rima f ac 1 e 

Company is­
$26,470,000. 

by the Florida Public Service Commission that a 
showing has been made chat Florida Po wer & Light 
earning excess annual revenues of approximately 
It is further 

ORDeRED that $ 26,470,000 in annual revenues shall be held 
by Florida Power & Light Company sub)ect to refund during th~ 
pendency of this rate review proceeding. Such reft.nd will be 
subjec to a corpor"lte undertaking with interest calculated 
pursuant to Rule 25-6.109, Florida Administrative Code. It is 
further 

ORUERED that Florida Power & Light Company is hereby 
rcquir•d to file a complete sel o f Min i ~um Filing 
Requirements, using projected 1990 as the tes year, o n o r 
before August 1 , 1990 conditioned upon the agreement of 
Flonda Power & Light Company to extend Lhe 12 month final 
aqency action decision requirement of Sectio n 366 . 06(4), 
Florida Statutes, for an additional 60 days as discussed in 
the body of thi$ order . It is further 

ORUERcU tha Florida Power & Light Company i s hereby 
relieved o( the requirement to file t1odified Cil inirnurn Filing 
Requirements on Mclrch 30, 1990 contingent upon 1ts filing a 
Cull set of Minimum Filing Requirement s on August l, 1990 . 

By Order 
th 1 s 3rd 

(S E A L ) 
(6506L)SBr:bmi 

of the Florida Public 
day of ___ A~p_r_i_l ________ __ 

S~rvice Commission 
1990 

NOTICE OF FURTHFJLPROCEEDINGS OR JUDICIAL REVIEW 

The Flo r1da Public Service Commission is required by 
Sectlon 120.59(4), flonda Statutes, to notify par ties of any 
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admints rative hearing or j udic1al review of Commission o rders 
that 15 avallable under Sections 120.57 o r 120 . 68 , Florida 
S atu es, as well as the procedures and time limtts that 
appl y. This notice should not be construed to mean all 
requests for an administrative hearing or judicial review wi 11 
be granted or result in the r elict soug h t . 

Any party adversely affected by the Comrnission·s fina l 
actton in this matter may request: 1) reconsidera t o n of the 
decision by f1l1ng a motion for reco nstderatto n with tne 
Dtrector. Olvlst o n of Records and Reporllng within fifteen 
(15) days of the issuance of this order i n the form prescribed 
by Rule 25-22.060, Flortda Admini s trative Code ; o r 2 ) JUdlcial 
ccvtcw by the Florida Supreme Court in the case o f an 
elcctr1c , gas or telephone utility o r the F1rst Dt~trict Court 
ot Appeal 1n the case o f a water or sewer ut il1 'y by filing a 
notice of appeal with the Directo r, Dtviston of Records and 
Reporting and tiltng a copy of the notice o f ~ppcal and the 
filing fee with the appropoate court. This f1l1ng must be 

I 

compte cd within thirty (30) day! after he issu,tnce of this I 
o tder , pursuant o Rule 9 .110, Florida Rules of Appellate 
Proccdu1c. The notice of appeal mus be tn t he form specified 
1n Rule 9 . 900(a), Flor1da Rules of Appclla e Procedu 1c. 
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