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BEFORE THE FLORIDA PUBLIC SERVICE CO~~I SSTON 

I n re: Request by FLORIDA WATERWORKS ) 
ASSOCIATION for investigation of ) 
proposed repeal of Sect1on l l8(b), ) 
Internal Revenue Code (cont ributions- ) 
i n-aid-of-construction) ) ___________________ ) 

DOCKET NO. 860184 - PU 
ORDER NO. 22786 
ISSUED : 4-9 -90 

ORDER DENYING REQUEST FOR MOTION HEARING, 
GRANTING MOTIONS TO FILE RESPONSIVE TESTIMONY, AND 

GRANTING IN PART , AND DENYING I N PART, MOTIONS 
FOR POSTPONEMENT OF PREHEARING STATEMENTS, 

PREHEARING CONFERENCE AND HEARING 

By Order No. 16971, issued December 18, 1986 , this 
Commission authorized certa in corporate wa te r and wastewater 
utilities to elect to "g ross-up" contributi o ns-in-a id-o f­
construction (CIAC} in order to offset t he t ax i mpact of an 

I 

amendment to Section 118(b), Internal Revenue Code To date , I 
fort y- fou r water and/or wastewater utilities have elected t o 
implement such a gross-up. 

By Order No. 21266, issued May 22, 1989, this Comm 1ssion 
proposed to establi!'ih quidelines to control the co llecti o n of 
taxes on CIAC. On or before June 12 , 1989 , a numb~r of 
substantially arfected persons filed pro tests to Order No . 
21266. 

On June 26 , 1989 , by Order No. 21436, t h is Commission 
pro posed to require a number o f water and/or wastewater 
utiltties to refund certai n amounts o f contributed ta xes. We 
also proposed o r equire othe r ut ilities to make adjustments t o 
t heir depr ciation reserves. On or before July 17, 1989 , a 
number of substantiall y affected perso ns filed protests t o 
Order No . 21436. 

On Aprtl 2 , 1990 , Aloha Utilities , Inc., Canal Utilities , 
Inc., Clay Ulllity Company, Eagle Ridge Utilities, Inc . , El 
Agua Co rporati o n, and Mar ti n Downs Ut il ities, Inc. 
(Peti l Oners) Ci.led a Motion Fo r Opportunity To File Responsive 
Testimony in Relation to Order No. 21436 , a Moti on For 
Pos tponement o f Prehearinq Statements , Prehearing Con ference 
and Heartng, and a Request For Hearing On Motions(s]. 
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On April 3, 1990, Alafaya Utlltties, Inc., Aloha 
Ut lli ies, Inc., Canal Ulllities, Inc., Clay Utility Compa ny, 
l:.agle R1dge Utilities, Inc., El Agu a Uttlities, rnc., Kingsley 
Serv 1ce Company, Martin Downs Utilities, inc., Neighbor hood 
Utilities, Inc., North Fort Myers Utility, Inc . , Royal Utili y 
Company, Inc . , and Southside UtlllLies, inc. (also Petitioners) 
filed a Mo ti on fo r Opportunity To File Re spons ive Testimony in 
Relati o n to Order No. 21436, and a Motio n Fo r Post po nement of 
Prehearing Statements, Prehearing Conference and Hear 1ng . 

The bllsis of Petitioners· motton s for opportuni ty to file 
responsive testlmony 1s t hat, since the Staff of this 
Commission (Staff) d1d not respond to Petit1oners' conce rns , as 
represented by Pe ttioncrs· duect testimony, untll Staf( filed 
rebu tal testtmony o n March 30, 1990, Pet1t1oners' were not 
able to determine prior o t hal time wha~ tssues Staff 
considered tn controversy and Staff's positions the reon. 
Pe ittonets , therefore, request t hat they ':le gtven an 
oppor un1ty to file testimony 1n response to Sta t f ' s rebuttal 

es tmony. The ma1n thrust o f Petiti o ners ' 1110tion s for 
poatponement of prehearing statements , prehearing conference 
and hear1 ng is bas1call y the same; however, Petlttoners also 
argue thal, si nce th1s is ·· tax season ··, they wi ll be 
hard-pressed Lo come up with an expett to provide testtmony in 
response Lo Slaff ' s rebuttal testimony on such s ho r t notice. 
Accord1ngly, Fe 1t1oners reques l thal Lhe filing of prehearing 
statements, Lhe prehearing conf tence and t he heari ng be 
postponed in order to llow them sufflcient Lime to fi nd such 
an exp:or . F nally, Pettlione r s request that they be gtven d 

hearing on Lheir mo tons . 

Wi h regard to Peltlloners· request fo L a hearing o n t he11 
motions, the Prehean ng Offtcer does not believe that allowing 
Peti toners o present o ral argument w1ll a1d in hi s 
understanding oc tactli ate h1s dispos1tion of such matters. 
Peti loners' request tot a mot t o n hearing is. herefore, denied. 

As for Pellttoners ' molton fo r an opportunity to file 
s imony respons1ve to Staff ' s rebuttal testimony, such a 

rcqu st does not appea r unreasonable , as lonr as all othe r 
par 1es and S aff are also affo rded o pportun1t ies to file 
esttmony responstve to the other parties' rebuttal testimony. 

PPtttioncrs · mo 1on is , t herefore . granted. The parties and 
Staff shall have unttl Lhe close of business o n April 23, 1990, 

o f1lu such responsive Lest1mony. 

397 



398 

ORDER NO. 22786 
DOCKET NO. 860184-PU 
PACl:. 3 

Regarding Petitioners motion for postponement ot 
preheanng statements, prehearing conference and heanng, it at 
leas does not appear appropriate to postpone the hea ing. 
Although it is "tax season" , the tax issues involved in his 
case dre not terribly exotic or complicated, and tax experts 
should become available no later than April 17, 1990, the day 
after federal income tax returns are due to be filed. 
Accordingly, Petitioners' rnotion is denied insofar as it 
relates to a postponement of the hearing. However, since 
further tes 1mony wlll be allowed, il does appear appropClate 
to postpone t he prehearing conference until Petitioners have 
had an opportunity t o retai n and confer with their tax 
experts. Petitioners should k now the identity of their experts 
and the substance of their testimony by ApLil 20 , 1990. 
Accord1ngly, the prehear1ng conference is h~reby rescheduled 
for Aprll 20, 1990 . In addition, it does not appear to bE> 
inappropriate to pos pone the date for fil 1ng prehearing 
statements. Accordingl y , the prehearing statements of all 
parties and Staff shall be due no later than April 13, 1990. 

Based upon ::he forego ing, it 1s 

ORDERED by ChaHmain Michael McK. Wil son , as Preh~aring 

Officer, that Petitioners' request for a motion hearing is 
hereby denied, as set forth in the body of this Order. It is 
fur her 

ORDFRED that Pet1t1oners' 
tes 1m0n1 are hereby granted, as 
Order. I is further 

mot1ons to file responsive 
set forth in the body of this 

OROERF-'D hal all parties and Staff shall file any further 
tes 1mony in lh1s matter no later than the close of bus1ness o n 
April 23, 1990. It ts Cur her 

ORDERED thut Pe ittoners' mot1ons for postpo nement o£ 
preheattng s atemen ts , prehearing conference and hear1ng are 
hereby denied w1th regard to a postponement f the hearing and 
granted with regard to a postponement of prehearing statements 
and pre he ring confe renee, as se Eo rth in the body o f this 
Order. I 1s Lurther 
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ORDE:.RE:.D that the prehE.;aClng statemen s of all part1es and 
Staff shall be due no later than he close of bus1nes~ o n April 
13, 1990. 

By ORDER 
Offlcec, lhts 

( S E A L } 

RJP 

of Chairman 
9 t h day of 

Michael McK . Wllso n, 

~A~P~R~l~L~----------' 1990 
as Prehear1ng 

]~!~LW~d 
Prehcaring Officer 
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NOTICE OF FURTHER PROCEEDI NGS OR ~UDICIAL REVIEW 

The Flonda Publ1c Servtce Comr1issio n is r equired by 
Section 120.59(4), Florida Statutes, to noti fy parties o f any 
admini st ra t1ve he a r t ng ot J Udicial rev1ew o f Commission orders 
that is available under Sections 120.57 o r 120 . 68 , Flo tida 
Statutes , as well as the procedures and time limits that 
apply . Th is not1ce s ho uld no t be co n s trued t o mea n all 
requests for an adm1nistrat1ve hearing or judicial revtew will 
be granted r r result in lhe rel1et soug ht. 

Any party adve t se 1 y affected by thts o rder, whi c h is 
preliminary, procedural or 1ntermediate in nature, may 
reques : 1) reconstderation "'lth i n 10 days pursuant to Rule 
25-22.038(2) , Fl o rtda Admi n1 st rat1ve Code , il i ssued by a 
Preheanng Offi cer ; 2 ) rcconsidercttton within 15 d ays pursuant 
to Rule 25-22 . 060, F l o rtd a Admt nt s rattve Couc, if issued by 

I 

the Commission ; o r 3) judtctal rev1ew by the F l o r tda Supreme 
Cour , tn the case of an elec n c , gas or telepho ne u iltty, or I 
the F1 r st Distric Court of Appeal, in the case r ( a waler o r 
sewer ulill y. A motio n for: recons tderalio n shall be filed 
with the Dtrector, DlVlSt On o f Reco rd s and Repo rting, in the 
form prescrtbed by Rul e 25-22 . 060, Flortda Admtni strative 
Code. Judtcial rev1ew o( a preli mi nary, proce dural o r 
intermediate ruling o r o rder is a va ilabl e 1f rev1 e w of the 
final ac ion wi ll not provide an adequa c remedy . Such r eview 
may b requ~sted from the approp r1al • cour t , as descri bed 
dbovc, pursuan to Rule 9.100 , Flo r ida Rules o f Appellate 
Procedure. 
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