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CRITICAL OATES: NONE 

ISSUE AND BECQMMENQAIIQN SUMMARY 
ISSUE 1: Is Florida Power & Ught Cot!pany'S (FPL) attached rul tng request 
adequate and complete and such that 1t should be filed with the Internal Revenue 
Service (IRS)? 
RECQHMENDAIIQN: Yes, the ruling request is adequate and complete and should be 
filed with the IRS. 

ISSUE 2: Should FPL, its parent, agents, representatives and affiliates and all 
other parties to this proceeding be directed to 1nfor. each other of any written 
or verbal contact regarding the ruling request, or the subject matter of the 
ruling request, which has occurred or does occur with the IRS or the U. S. 
Department of the Treasury (Treasury)? 
RECQMMENDATION: Yes, all parties to this proceeding should be directed to report 
any such contacts . 
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ISSUE 3: Should FPL, its parent , agents, affiliates and representatives and all 
ot her part ies be required to furnish t o each other a copy of any additional 
informat ion to be submitted to the IRS or Treasury in regard to the ruling 
request, or the subject matter of the ruling request both before and after i t is 
submitted to the IRS? 
RECQHMENDATION: Yes, material to be su~itted to the IRS or actually submitted 
to the IRS should b~ furnished to this Co..iss1on and all other parties to this 
proceeding . 

ISSUE 4: Should FPL be required to clear dates for any conferences to be held 
with the IRS with this Coaaission, the FIPUG and the OPC before dates are 
establ ished? 
RECOMMENDATION: Yes, dates for conferences should be cleared with those to 
attend before they are established. 

ISSUE 5: Upon receipt of the IRS ruling, should FPL .ake the appropriate refund 
and adjust its investment tax credit (lTC) a.ortization if the IRS finds that to 
do so i s not violative of the Internal Revenue Code (Code) and the underly ing 
Regulat ions? 
RECQHMENuATION : Yes, if the IRS finds that the proposal is not violative, FPL 
should make the appropriate refund and adjust its lTC a.ortization accordingly . 

li~: Upon receipt by this Com.ission of a copy of FPL's ruling from the IRS, 
may th i s ci~cket be closed? 
RECOMMENDATION : This docket should be closed upon receipt of a copy of FPL ' s 
ruling from the IRS and staff' s verification that the refund of appropriate 
revenues, plus interest, has been acca.pl1shed and that the lTC amortization has 
been adjust~d . if appropriate . 
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QISCUSSIQN OF IS$UES 

ISSUE 1: Is Florida Power & Light C011pany'S (FPl) attached ruling request 
adequate and complete and such that it should be filed with the Internal Revenue 
Serv ice (IP.S)? 
RECQHHENPATIQN: Yes, the ruling request is adequate and complete and should be 
filed with the IRS. 
STAFf ANALYSIS: FPL, the OPC, the FIPUG and staff all participated in drafting 
t he ruling request and believe that it is adequate and complete . Therefore, 
staff recommends that the Commission direct FPl to file the ruling request with 
the IRS . 
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ISSUE 2: Should FPL, its parent, agents, representatives and affiliates and all 
other part ies to this proceeding be directed to infor. each other of any written 
or verbal contact regardtng the ruling request, or t he subject ~tter of the 
ruling request, which h•s occurred or does occur with the IRS or Treasury? 
RECOft1ENOAJJON: Yes , all parties to this proceeding should be directed to report 
any such contacts . 
STAff ANALYSIS : Any ruling received wn 1 not be accepted by a party as 
authoritative unless all par~ies are aware of ali 1nfon~ation on which the IRS 
based its decision. Therefore, staff reca.ends that any contacts regarding this 
matter by one party should be reported to the other parties. 
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ISSUE 3: Should FPL, its parent, agents, affiliates and representitives and all 
other partiP.s be required to furnish to each other a r~py of any additional 
information to be submitted to the IRS or Treasury in regard to the ruling 
requPst, or the subject matter of the ruling request ~th before and after it ts 
submitted to the IRS? 
RECOf!1ENPAI.l.QH: Yes, material to be subaitted to U:e IRS and actually submitted 
to the IRS should be furnished to this Ca..tsston and all other parties to this 
proceeding. 
STAFF ANALYSIS: In order for the parties to accept any IP.S ruling as 
authoritative, they must be aware of all tnfor.ation on which the IRS based its 
decision. Therefore, staff reca..ends that all infor.ation be shared by all 
parties both before 1t 1s sent to the IRS and after. 
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ISSUE 4: Should FPL be required to clear dates for any conferences to be held 
with the IRS with this Co.ission, the FIPUG and the OPC before dates are 
established? 
RECOfttENPAI!OH: Yes, dates for conferences should be cleared w1 th those to 
attend before they are established. 
STAFF ANALYSIS: The ruling request states that all parties lilY attend and 
participate 'n any conference~. Therefore, staff reca..ends that the dates be 
chosen for those conferences after first con~ult1ng those to attend . 
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ISSUE 5: Upon receipt of the IRS ruling, should FPL .ake the appropriate refund 
and adjust its investment tax credit (lTC) a.ortizat1on if the IRS finds that to 
do so is not violative of the Internal Revenue Code (Code) and the underlying 
Regulations? 
RECQHMENDATIQN: Yes, if the IRS finds that the proposal 1s not violative, FPL 
should make the appropriate refund and adjust its lTC a.ort1zat1on accordingly . 
STAFF ANALYSIS : This docket has been left open, with revenues subject to refund, 
pending resolution of this question. Therefore, staff rec011111ends that FPL make 
the appropriate refund and adjust its a.ort1zat1on upon receipt of an IRS rul ing 
that the proposed treatment of the lTC a.ortizat ion does not viol ate the 
pr0visions of the Code or the underlying Regulations . 
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ISSUE 6: Upon receipt by this Commission of a copy of FPL's ruling from the IRS, 
may this docket be close1? 
RECQMHENDAT!OH: If the IRS rules that the proposal is violative, this docket 
should be closed upon receipt of a copy of FPL's ruling fro. the IRS . However, 
if the IRS rules that the proposal is not violative, this docket should be closed 
upon receipt of a copy of FPL's ruling fro. the IRS and staff's verification ihat 
the refund of appropriate revenues, plus i~t~~est, has beer accomplished and that 
the ITC amortization has been adjusted, if appropriate. 
STAFF ANALYSIS: This docket was left open, with .anies subject to refund, for 
resolution of this issue. If the IRS rules that the proposal is viol~tiv~ of the 
Code and underlying Regulations, this docket should be closea as t ~!re wiil be 
nothing further required of FPL If the IRS rules that the proposal is not 
violative of the Code and underlying Regulations, the appropriatJ refund should 
be made and the lTC amortization should be adjusted. Therefore, staff recommends 
that the docket be closed upon receipt of a copy of the IRS ruling and, if 
appropriate, staff verification that both the refund and lTC amortization 
adjustment have been accomplished. 
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DBAFT AS \)F June 20. 1990 

HAND DELIVER£1) -----· 1990 

Internal Revenu~ Service 
Associate Chief Counsel {Techni cal and International) 
Attent ion : CC: IND :D:C 
Room 6561 
111 Const i tution Avenue, N. W. 
Uash ington, D. C. 20224 

Dear Sir : 

Based on the facta and authorities hereinafter set forth, Florida Power 
& Light Company (Company) respectfully requests that the Internal Revenue 
Servi ce (Service) issue a ruling with respect to the Federal income tax 
cons equences resulting froa the ~asuance of Order No . 22268 (Order) {Exhibi t A) 
by t he Florida Public Service Co•baion (FPSC) . The Order requires a change 
i n t he flow-back of un.a10rtized inveat:Jient tax credits (ITC) aaaociated wi t h 
certain property the costa of which have bean fully recovered through 
st ra ight-l i ne and additional book depreciation •• defined by Rule 25- 17. 016, 
Flo r i <ia Adllliniatrati ve Code, 011-lackout Coat Recovery Factor (OBO Rule) 
(Exhibit B) . Revenues relating to that aar.ct of the Order whi ch ia the 
subjec t of this ruling reques t will be col acted subject to refund until the 
Servi ce issues ita ruling. 

The Company h uncertain as to whether the treat:Jient of ITC under the 
Order complies with the requirements of section 46(f) of the Internal Revenue 
Code of 1986 (Code) and Regulationa section 1.46-6 . Accordingly , the Company 
seeks a r uling froa the Service on this issue. 

For purposes of section 6110 of the Code, no information other than 
names , addresses and other identifying inforaation, including the FPSC orde r 
number, need be deleted. 

SIATEKENI OF FACIS 

A. Taxpaye r 

The Company ( EIN • 59-0247775) is an investor-owned public ut ility 
incorporated i n t he State of Florida ~nd ia a wholly-owned subs idia ry of FPL 
Group , Inc. (EIN • 59-2449419). The Company is engaged in the ope ration of an 
i ntegrated e l ectric publi c utility system involving the generation , 
t r ansmission, distribution and s ale of electric energy in thirty- f i ve counties 
within t he St ate of Flori da . 

The Company's address is 9250 W. Flaflar Street, Miaai , Florida 33174 . 
FPL Gr oup, Inc. files a consol idated Federa inca.. tax return with its 
a f fi lia ced corporations , incl uding the Company. Attached hereto as Exhib i t C 
is a complete list of companies vhi ch joi n with FPL Group, Inc . i n the f i ling 
of a consol i dated return . T"le r e turn l a filed with the Internal Revenue 
Service Center i n Chamblee, Georgia on a calendar year basis usin~ the accrual 
method of accounti ng . The Company is under the audi t jurisdiction of t he 
District Director of Internal Revenue i n Ft . Lauderdale, Florida . 

In 1972 , the Company made a timely el ection , purs uant to section 
46(f)(2) of the Internal Revenue Code of 1954 , as amended , to use t he r a tab l e 
flow-through method of accounting and rateaaki ng f or the lTC . The Company has 
fully normalized all book· tax tilling differences, including deprec i a t i on since 
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1976 . 

B. Oil-Backout Cost Recovery 

On January 29, 1982, the FPSC adopted the OSO Rule . The OBO Rule was 
intended to allow for timely recovery of the coat of i.!lplementing supply side 
conservation projects primarily for the economi.c displacement of oil-gene ra ted 
elect ricity . All costs associated with a conservation project subject to the 
Ru l e a re to be recovered through the Oil-Backout Cost Recovery Factor ( Fact o r ) . 
including straight-line depreciation expense over the used and useful li fe o f 
t he project, capital coats, actual tax expense and operating and maintenanc~ 
expenses (Q&M). The QSO Rule also allows additional aJIOunta to be recovert·d In 
rates and recorded on the regulatory books of account as oddi.tional book 
depreciation expense in an amount equal to two-thirds of the actual net 
savings, if any, associated with an Oil-Backout Project (OSO Proj ect) . All 
costs associated with an OBO Project are segregated and accounted for 
sepa rately. The revenue requirements of an OBO Project are determined on the 
basis of the OBO Project's own independent capital structure , capital 
inves tment and expenses . 

The fo : lowing is a simplified example of how the Factor works . It i s 
used for illustrative purposes only and the nwabera therein do not represe nt 
ac tual data. 

An OBO Project is constructed with depreciable capita l 
costs (book basis) of $1,000,000 and a regulatory book 
life of 10 years . Before the property is placed in 
service, 06M costs are estimated to be $30,000 for the 
first six month s of operations . The Company's after·tax 
rate of return is 12 percent per year. The Factor is 
set so that the revenue to be collected will cover all 
estimated costs for the six-month period including an 
after-tax return of $60,000 ($1,000,000 book basis x 
(12\/2)). 1 Assuming a statutory tax rate of 34 
percent, revenue requirements to be recovered through 
the Factor would be $170,909, calculated as follows : 
$30,000 O&K costs + $50 , 000 straight-line depreciation 
for six months+ $90,909 pre-tax return on investment . 
($60,000/(1-.34)). 2 This amount of $170,909 would be 

For simplicity, t he beginning balance of net investment is ust·d i n 
the example rathe r than the monthly balances that would actually be ust·d in 
computing the Factor . The net investment ia the investment in the OBO Proj ect 
less the cumulative straight-line and cumulative additional book dep1 H i al i 011 
allowed as of the end of the prior month. 

2 This factor grosses-up an after-tax return to yield th~ required 
revenues . The revenues less the $30,000 O&M costs and the $50,000 straight· line 
book depreciation yield book taxable income of $90,909 . t he revenue s are 
sufficient to recover all costs plus the $60, 000 authori zed after- tax ret u r n 
($90,909 less income tax of $30,909). For simplicity , the state income ta x 
effect is not computed and property , ad valorem and sales taxes are ignored 
Other costs , including non-deprec iable capital costs that may be assoc iated wi th 
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added to the Company's normally established revenue 
requirements and charged to its cus tomers. Any actual 
overcollection or undercollection of costs during the 
six-month period would be reflected as an offset or 
addition to the Factor to be charged to the customers in 
subsequent six-month periods. In addition, two-thirds 
of any net savings that result in a period will be 
treated as additional book depreciation in the following 
period. 

Net savings are computed by comparing all costs 
associated with the OBO Project with the costs the 
Company would have incurred if the OBO Project had not 
been built: for example, avoided fuel costs and t he 
revenues that would have been required if additional 
generating capacity had been constructed instead of the 
OBO Project . Using the same facts in Example 1 and u•• 
estimated $300,000 net savings in the first six-month 
period of the third year, two-thir~ of estimated ne t 
savings, or $200,000, would be included in calculating 
the revenue to be used in establishing the Factor. The 
$200,000 would also be recorded as additional book 
depreciation of the OBO Project to be collected during 
the six-month period that the newly computed Factor 
would be in effect. Return on investment wculd be lower 
than in year 1, because two years of book depreciat ion 
expense ($100,000 per year) had been recovered . The 
afte r-tax return on investment for the first six -month 
period i n the t h ird year would be $48,000 ((12\/2) x 
800,000). 3 It is further assumed that there was no 
overcollection or undercollection in the previous period 
and that O&H costs will remain at $30,000 . The Factor 
would be established to recover revenue of $352, 727 
($30,000 O&M costs+ $50,000 six months of straight- line 
book depreciation + $200,000 additional book 
depreciation+ $72,727 return on net book inves tment 
($48,000 after-tax return on investment/(l-.34 ))). 

As is indicated by t he examples , the OBO Project revenue s and . 
consequent l y, the Factor cha rged to customers to collect them. art !nc r e a s~d as 
a r esult of the increased amounts treated as additional book deprec iat ion 
e xpense that are allowed once net savings occur. 

the OBO Project are ignored through they are recovered through the Factor 

For simpl i city, the be ginning balance of net i nve stment i s us (·d in 
the ex amp le rather than the monthl y balances that would actua l l y be us~d in 
comput ing t he Fac tor . The net investment is the investment in t he OBO Pr o j ec t 
less t he cumula t ive straight-line and cumulative additional book de preciati on 
allowed as o f t he end o f the prior month. 
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C. 500 Kilovolt Transmission Line 

In Order No . 1121 7 (Exhibit D). the Commission granted appr o ·: .. I 
Company to recover the cost of a 500 Kilovolt transnl ssion litH" or nJ •·• 
KTL Proj ect) throu~h the Factor, effec tive October l, 1982 . 

The KTL Project was built in three phases to impor t coal fir~ d 
ge ne ration from Georgia . The primary purpose of the KTL Proj ec t wa~ t <• I· 

dependency on oil while assur ing adequate service at a r easonable cu<, t · · 
ratepayers . It also deferred the need for the Company to build addit i .. t .. . 
power plants. Facilities comprising Phase 1 of the KTL ProJ t· ct we n p .. . 
s ervice for tax purposes and the associated costs were fir st r ~ fl~ ctr•! . : 
and on the Company's books in 1982 . 4 Fro!ll October l, 1982, f o rwa rd, .; ll 
related costs of the KTL Project· -book deprecia t ion expense c omputPd "'':: 
st raight-line method, a rate of return on the unrecove r ed capital cu~~~ 
KTL Project and associated income taxes--were re c overed through t l 1P 11"·' 1,. ,. 
provided by the OBO Rule 5 . The accounting treatment of the a ss •• t !> .t11d 
e xpenses associated with the KTL ProJect has b ee n separately mai n tait ltJ! 
Recovery of the cos ts associated with the KTL Projec t was through th•· t· •• 
adjustment clause, an addi tiona l line item on the customers bill . ;•:· :1 I ll• : 

through base rates. The c ost recovery mechani sm for the KTL Proj(·,·r d . .. . 
establish base rates and is , therefore, not a conventional rat e maki11!'. 1111·11. 

Phases 2 and 3 of the KTL Project were placed in servi c e f or t "' .• : 
book purposes in subsequent years, and the entire KTL Projec t wa s c.:onq .J •. :. 
of June, 1985 . A net savings was achieved by the KTL ProJ ect beginni1 ./'. 1: 

August. 1987. 6 As a result, the Factor was increased under operati on n ! 1: .• 
OBO Rule to reflect two-thirds of net sav ings . 7 The increase i n tlw f., , r u 1 

was recorded on the books as approximately ~2 70 million of addit i on;!) t, , ... , 
depreciation expense resulting in the Company fully recove ri ng the ~:Tl 

Some of the Phase I property was placed in servi c e f ot· t ax ;" :!; .. .. , .. 
in April and August of 1982 . To the extent any associated costs we ! •: ,, . j\, •. .. 

in non -Oil - Backout rates, such costs we re subsequently removed fr orn ~.·: . !. · .• ·, · 
f o r recovery under the Rule . 

From December 23, 1982 through July 20 , 1984 a minor ponin1• <• : :1 .. · 
investment in the KTL Project ($706,000) was recovered in base ra tes 

6 There was an allowance for a minor amount of add i ti on .• \ l H.u >· 

depr e ciat ion reflecting net savings for the period October · December . l'i !l.' 

Net savings were computed based on the difference between t he act u<J l 
r eve m .• e requirements of t h e Company and the estimated revenue requ 1 rement::. o f t 1.,· 
Company that would have existed if the KTL Project had no t been unde rt akE-n <H H! 

the Company had constructed addi tional power plants instead 
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Project' s depreciable capital costs by Augu.t 19~9. 1 : a seven year period 
instead of the lonfer, previoualy established, book life. All parties agree 
that the addition& book depreciation has been treated in the same manner as 
the straight-line book depreciation for the following purposes: deferred 
taxes , cost of service and the · ~lculation of the revenue requirements . The 
s um of t he straight-line and additional book depreciation wa& the depreciation 
expense used by the FPSC for purposes of establishing the Company's cost of 
se rvice for calculating the revenue requir ... nts reiated to the KTL Projec t and 
t rans lated into ra·~s charged to customers . The seven years was the period of 
time actually used oy the Company in computing its regulated depreciation 
expense for the KTL Project prope rty. Both tbe straight-line and additional 
OBO Project book depreciation were uaed to calculate tax deferrals. 

Since the time the KTL Project was placed in service, including the 
per iod additional book depreciation was being recovered, the Company has 
amortized the ITC generated. by the KTL Project at a co.-posite book life for al l 
utility property, including KTL Project property, qualifying for the lTC 
without consideration of the additional capital recovered through KTL Project 
book depreciation. The composite ITC Al!ortization rate h calculated by 
dividing book depreciation expense--without the additional KTL Projec t book 
depreciation expense--for the year by the year-end plant balance including KTL 
Project property . Under the Company'• ITC a.ortization method, the flow -back 
of the unamortized ITC associated with KTL Project property will be over 
approximately the next 17 t o 20 years, depending on the date the associated 
property was placed in service. During that period of time , a return will be 
earned on only the non-depreciable KTL Project property . 

D. Proposed Re&ulatoty Treatment ot Unaaortized ITC 

Contingent on the ruling requested here , the FPSC has ordered the 
Company to flow-back , to the ratepayers, the approximately $17 million of 
unamortized !TC associated with the KTL Project over the aix·month period 
beginning Aprll, 1990. 

The Order will not affect t he return to be earned by unamortized lTC 
balances not related to the KTL Project nor will it affect the period of time 
over which those other ITC are amor~ized . 

RQLING REQUESTED 

The Company respectfully requests th~ Service to issue a ruling stating : 

Whether or not, under th~ facts as presented, a final 
uetermination by the FPSC ~hat orders the Company to flow · back 
in rates the unamortized ITC associated with the KTL Projec t, 
t he depreciable capital costs of which have been fully 
recovered through r ates, would violate the normalization 
requirements of Code section 46(f)(2) . 

8 Based on the FPSC order, which reduced return on equity as of April 
1, 1988, th~ net savings woulrl be r educed and depreciable cap i t 1 costs would Pr.t 
be fully recovered until October, 1989 . The compar a petition for 
reconsideration of this issue is currently pending . 
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STATEKPJIT OF LAW 

The Revenue Act of 1971 added section 46(a), later redesignated aa 
section 46(f) by the Tax Reduction Act of 1975, to the Internal Revenue Code of 
1954 to prevent, with respect to public utility property, the imaed~ate 
flow-through of ITC to customers ln the {ora of lover rates . Section 46(f)(2) 
of the Code, which the Coapany has elec~od, provi6et the special ~le for 
ratable flow-through as follows: 

"SPECIAL RULE FOR RATABLE FIDW-THROUGH. • If the 
taxpayer makes an election under this paraaraph within 
90 days after the data of the anacc.ant of this 
paragraph in the manner prescribed by the Secretary, 
paragraph (1) shall not apply, but no credit 
determined under subsection (a) shall be allowed by 
section 38 with respect to any property described in 
section 50 (as in effect before ita repeal by the 
Revenue Act of 1978) which is public utility property 
(as defined in paragraph (5)) of tha taxpayer -· 

(A) COST OF SERVICE R.EDUCTION. •• If the taxpayer's 
coat of service for r ata.akina purposes or in ita 
regulated books of account is reduced by .are than a 
ratable portion of the credit det•rained under 
subsection (a) and allowable by section 38 (determined 
without r•gard to this subsection), or 

(B) RATE BASE REDUCTION. -· If the base to which the 
taxpayer's rate of return for rateaakina purposes is 
applied is reduced by reason of any portion of the 
credit determined under subsection (a) and allowable 
by section 38 (determined without resard to this 
subsection).• 

Code sec tion 46(f)(6) provides as follows: 

"RATABLE PORTION. For purposes of deteralning ratable 
restorations to base under paraaraph (1) and for 
purposes of determining ratable portiona under paragraph 
(2)(A), the period of time used in computing 
depreciation expense for purposes of reflecting 
operating results in t he taxpayer's regulated books of 
account shall be used . " 

Code section 46(f)(5) provides, in part, that: 

"PUBLIC UTILITY PROPERTY. For purposes of this 
subsection, the t erm 'public utility property' means · 
(A) property which is public util1tt property within t he 
meaning of subsection (c)(3)(B) ... 

Code section 46(c)(3)(B) provides, in part , as follows: 

"For purposes of subparagraph (A), the term 'public 
utility property ' means property used predominantly in 
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the trade or business of the furnishing or sale of · 

(i) electrical energy, water, or sewase disposal services, *** 
if the rates for such furnishing or sale, as the case may be, have 
been established or approved by a State or political subdivision 
thereof, by an afency or inatrUMntality of the United States, or 
by a public serv ce or public utility co.aission or other similar 
body of any State or political subdivision thereof.• 

Regulations section l.46-6(g) provides, in part, as follows: 

•Rat&ble method&, (1) In feptral. Under this paragraph 
(g), rules are prescribedor purposes of deteraination 
whether or not, under section 46(f)(l), a reduction in 
the taxpayer's rate base with respect to the credit is 
restored less rapidly than ratably and whether or not 
under section ·46(f)(2) the taxpayer's coat of service 
for ratemaking purposes is reduced by .are than a 
ratable portion of such credit. 

(2) Rt&Yltted ftpreciaa:oy ex~pae. Vbat is 'ratable' 
1a deterained y conai r na e period of tiM actually 
uaed in computing the taxpayer's replated depreciation 
expense for the property for which a credit 1a allowed. 
'Regulated depreciation expense' is the depreciation 
expense for the property uaed by a ref'!latory body for 
purposes of establishing the taxpayer a coat of service 
for rateaaking purposes . Such period of tt.e shall be 
expressed in uni ts of years (or aborter period.), units 
of production, or machine hours and shall be determined 
in accordance with the individual uaeful life system or 
composite (or other group asset) account ayatea actually 
used in computing the taxpayer's replated depreciation 
expense. A method of restoring, or reducing, is ratable 
if the amount to be restored to rate base, or to reduce 
cost of service (as the case aay be), is allocated 
ratably in proportion t o the nuaber of such units. 
Thus, for example, assume that the replated 
depreciation expense is computed under the straight line 
method bl applying a composite annual percentage rate to 
'origina cost' (as defined for purposes of coaputing 
regulated depreciation expense). If, with respect to an 
item of section 46(f) property, the ..aunt to be 
restored annually to rate base is ca.puted by applying a 
composite annual percentage rate to the a.ount by which 
the rate base vas reduced , then the restoration ls 
ratable . Similarly, 1f cost of service is reduced 
annually by an amount computed by applying a coapos i te 
annual percentage rate to the amount of the credit, cost 
of service is reduced by a ratable portion. If such 
composite annual percentage rate were revised for 
purposes of computing regulated depreciation expense 
beginning with a particular accounting period, the 
computation of ratable restoration or ratable portion 
(as the case may be) must a lso be revised beginning with 
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such period. A co11poaite annual percent&&• rate is 
detera.ined solely by reference to t:be period of ti .. 
actually uaed by the taxpayer in co.putina ita regulated 
depreciation expense without reduction for salvage or 
other ite .. such as over and under accruals.• 

DISCJJSSIOH 

A. Position of Florid& Power & Licht Cogpapy 

The KTL Project property has been, and continues to be, used in 
providing electric service under rates e1tabli1hed on a rate-of-return basis. 
Thuefore, the KTL Projact property 1a public utility property aa defined in 
Code sections 46(c)(3HB) and (f)(S) and tM leplatlcnw thereunder. As such, 
the treat.ent of ITC &laociated with the KTL Project ia 1ubject to the 
normalization require .. nts of Code section 46(f) and, aa a result of the timely 
election of the Co~~pany in 1972, is specifically subject to the require11ents of 
Code section 46(f)(2). Pursuant to Code section 46(?)(2), the Company' s cost 
of service for rateaaking purposes and in ita reaulated books of account can be 
reduced to reflect no 110re than a ratable portion of the lTC. • 

The Co11pany believes that a rapid flow-back of the lTC is fair 'lnd 
reasonable because it returns the benefit of the ITC to those ratepayer• who 
have paid the coats associated with the ITL Project tbroUJh revenue 
require88nts . However, the Coapany baa been, and r ... tna, concerned that the 
Service could find it to be violative of the noraali&ation require .. nta of the 
Code to lllpute two-thirds of the net aavin&~ derived froa the KTL Project as 
depreciation for purposes of coaputin& the ratable period over which 
unamortized ITC can be flowed back. 

Regulations section l.46-6(g)(2) deflne1 reaulated depreciation expense 
in teras of a period of tiM expressed in units of {ears (or shorter periods), 
units of production, or aachine hours . The t.lputat on of net savings to 
regulated depreciation expense rather than to ao.e other co.ponent of rates , 
therefore , does not appear to be addressed by le~lationa section 1.46-6(g) ( 2). 
Thus, it is not clear that such illputation properly creates a change in the 
ratable period for purposes of a flow-back of unaiiOrti&ed lTC . 

Regulations section l . 46-6(g)(2) also require• that when the co11posite 
annual percentage rate for purposes of coaputin& replatad depreciation expense 
is revised , then the co.putation of ratable restoration or ratable portion must 
be made •beginning with the a&lle period• as the chana• in depreciation expense. 
The Company, however, did not revise the a110rtl&ation schedule as of the 
beginning of that period due to the concerns axpreaaed above. 

KTL Project property, when placed in aervice for regulatory purposes, 
was included in the tota l &IIOunt of public utility property used in co11puting 
the composite book depreciation rate for purpo8ea of e011puting the ratable 
period for a flow-back of ITC. When add.itional depreciation expense was 
allowed with respect to KTL Project property, however, there was not a 
recomputation of co~~posite book life as applied to rrL Project ur to the 
Company 's other public utility property for purpoaea of a.ortizing ITC to cost 
of service. Even now that depreciable inveatllent ia fully recovered and zero 
depreciation expense i s allowed with respect to KTL Project property, no 

There 1s n.o impediment to a reduction of leas than a ratable por tion 
of the ITC . 
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recomputation has been made . 8ecauae no chanse in the co11poaite annual 
pe rcentage rate has been put into effect , it ia not clear that the regulations 
would permit ITC to be flowed back into coat of service .are rapidly than would 
occur under continued uso of the composite annual rate. Thus , the Co11pany is 
concerned that the Service may conclude that a continued aaortlzation of lTC 
based on the composite annual percentage rate of depreciation is required. 

The Co~any is also concerned about the inherent inconsistency that the 
Service aay conclude exist• when property i1 included in the cla•• of property 
~i th respect to which the annual composite percentage rate of depreciation is 
based and, at the same time , is segregated out of the ca.poaite body and 
ass igned a more rapid ratable period for purposes of Code section 46(f) . 
Although the regulations do not address the consideration one way or another , 
the Company is uncertain regarding the pemiaa•.b111ty of such a procedure. 

For the reasons discussed above, the Ca.pany is concerned with respec t 
to whether the Order will r ·esult in ita bein& found to be in violation of 
sec tion 46(f) of the Code and respectfully asks for the Service's ruling. 

B retH~0go~;~e of1~S!d~t~~1~l f!;it5! ~-f~'!ga. tG2eJ;Ha: Y~d~~~ rl a l 
Power Users Group CFIPVG> 

Indisputably , the KTL Project property does continue to provide electric 
service . In the provision .of that service, certain expenses are incurred and 
are recove r ed from the ratepayers. For exaaple, a return is earned on 
non -depreciable KTL Project property , the balance of un&IIOrtlzed ITC arising 
from KTL Project property and the debit balance of deferred taxes created 
beca•1se book depreciation was greater than tax depreciation . O&H expenses, 
taxe ~ other than incoae taxes and income taxes are also recovered . Those costs 
are reduced by the aaortization of the remaining balance of the ITC a rising 
from the KTL Project property . However , since the KTL Project property is now 
full depreciated for accounting and ratemaking purposes, a return on capital 
re l a t ed to depreciable KTL Project property that senerated the ITC and book 
depreciation are not aaong those expenses that are currentl{ recovered . 
Indi s putably , the aajority of the Company's rates are ••tab iahed on a 
ra te of· return bash. It c,ould be argued, however, th.t the Factor is not 
raLe of-return r egulation in that the purpose of an 080 Project is to r educe 
dependence on oil while assuring adequate service at a reasonable cost . 

~idhout giving consideration to whether or not the Factor is 
rate ·cf·return regulation , the period of tiJH actually uaed in computing t he 
Comp. , y' s depreciation expense for the KTL Project property was approximately 
sPver. years : October 1 , 1982 , unt il October, 1989 . 'nlus, the prope rty's life 
for rateaaking purposes was approxi11ately seven years. 8oth the straighL·line 
and additional book deprec iation conatituted the depreciation expense actually 
used by the FPSC in establishing the cost of service and revenue requirements 
for rateaaking purposes of the KTL Project . For rateaaking purposes , both the 
straiiht·line and additional book depreciation were used when deferred taxes 
attributable to book-tax depreciation differences were calculated . 

A violation of Section 46(f)(2) occurs when ITC are f l owed back to cost 
o f service .ore rapidly than ratably. Regulationa section 1 .~6 - 6 (g)(2) 
prov ides t:hat ratable •1s determined by considering the perioJ of tim.e actuall y 
used in ca.puting the taxpayer's regulated depreciation expense for the 
property for which the credit is allowed• . The property in question was full y 
depreciated on the Company's books by the end of 1989 . The actual period of 
:ime used in co~uting the Company's regulated deprec iation expense was seven 
vears 

The r apid recovery of costs reve rsed previously reflected t i mi ng 
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differences and created additional tiaing differences that have been reflected 
in the Company's books. Deferred taxes related to the KTL Project property 
have been calculated by taking into consideration total book depreciation from 
KTL Project property. 

the computation of the "ratable• period ia not ~tably fixed at the 
time property is placed in service . Froa tt.e•to-tt.e circua.tances require 
that there be a change in regulated depreciation expense . Depreciation rates 
may be changed because of changes in tecbnoloiY or to achieve various social 
purposes . 

Section 1 . 46-6(g)(2) of the Regulationa, require• a revision of the 
ratabl e restoration period when the coapoaite annual percentage rate is 
revised. It is only when the coaposite annual percentafe rate is dtcreastd and 
the ratable restoration period is unchan&ed that there • a potential for a 
more rapid than ratable flow-back of ITC to coat of aervice . However, this 
provision could be interpreted to require an alteration of tht ratable 
restoration period in a situation when the co.poaite annual percentase rate is 
either directly or indireetly increased. Resulatlons aection 1.46-6(g)(2) 
specifically contemplates recoaputations of the ratable period, stating that: 

"If such ca.posite annual percent•&• rata were revi*ed 
for purpoaea of co~~putinf replatea depreciation expense 
beginninf with a particu ar accountina period, the 
coaputat on of ratable restoration or ratable portion (as 
the case may be) must alao be revised beginning with such 
period.• 

Under the Order, the additional depreciation expenae reflected in rates 
is. in fact, a revision of the composite annual percentage rate : regulated 
depreciation expense is pe~itted in excess of the a.ount that would be 
permitted if only the composite annual atraiaht-line percent~fe rate had been 
used . This change occurred .. of Auguat, 1987, and resulted n substantially 
greater depreciation expense being recovered throu&b the Factor and being 
recorded on the Company's booK.. Thua, the portion of ~rtized lTC being 
amortized in rates should have been incre .. ed at that tt.e . Becaus~ 
amortization was not increased, a less than ratable portion of lTC was 
reflected in the Factor . No violation of noraali.zation principles occurs as a 
result of a less than ratable flow-back between Auguat, 1987, and August, 1989. 
~. ~· Letter Ruling (LR) 8601074 (October 9, 1985) holding that "Section 
46( f )( 2)(A) of the Code does not require that the flow-through to coat of 
service be ratable . It requires only that it be no faater tfian 'ratable.' "10 

If l ess than a ratable portion is flowed-back in one year, n.ei ther th., Code nor 
t he Regulations prohibit the difference being .. de up in a later year or years. 

The FPSC's past practices and current proposal , both allow a less than 
ratable amortization in prior years with a final a110unt of flow-back in 1990 . 
The total amount of flow-back does not exceed the allowable flow-back over the 
same period. 

Congress intended, in enacting the ITC nor.alization requirements, to 
permit r egulatory commissions to •divide" the benefits of the ITC between the 
regulated company and the ratepayers, with specified liaitations. Senate 

10 A Private Letter Ruling is not considered precedent, but doe;; 
indicate the Service's thinking at a particular point in time. Rowan Companies 
v , United States, 452, U.S . 247 (1981). 
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Finance co .. ittee Report No. 92-437, 1972-1 C.l. 559,. 579; House Ways 6 Means 
Go111111inee Report No. 92-533 , 1972-1 C.B. 498i 510. The past practice and 
current proposal of the FPSC provide for a d vidon or aharing of the lTC 
between the eo.pany and ita ratepayer• and do not requi re that the lTC be 
amortized over too short a period of time. 

A flow-back of ITC related to KTL Project property over the composite 
book·l ife deterained with reference to all o? the Co.pany'a public utility 
property would not be conaiatent with sound resulatory principles that also 
unde r l ie the ratable flow-back requirement of the Coda. A flow-back of the lTC 
ove r the sa.e period during which ratepayers are charged for the capital costs 
of the property generating the ITC matches the benefits and the burdens. 
Furthe r , other costa aaaociated with the receipt of service from the property 
are recovered fro• the ratepayers of the utility durin& the same period of 
time . 

The FPSC, OPC and FIPUC believe that there are three privata letter 
ru lings--LR 8326081 (Karcp 29, 1983) , LR 8414013 (Deca.ber 23, 1983), and LR 
84 38029 (June 18 , 1984). 1 - -which, when considered together, lead to the 
conc lusion that the treatmant proposed by the FPSC does not violate the 
pr ovisions of section 46(f)(2) of the Code or the underlying regulations . A 
compar ison of the facts and circumstances of the three letter rulings leads to 
the following conclusions : 

1 . 

2. 

3 . 

4 . 

If amortization of utilized lTC begins when the related 
property is placed in service and depreciation commences 
for accounting and ratemaking purposes and continues 
until, or beyond, ~~e completion of depreciation for 
accounting and ratemaking purposes; the ..orti~etion is 
not aore rapid than ratable and ia not violative ; 

If amortization of utilized ITC begins before the 
related property is placed in service and depreciation 
co .. ences for accounting and rateaaking purposes, the 
amortization is violative regardleaa of whether the 
amortization continues until or beyond the co.pletion of 
depreciation for accounting and rateaakl ng purposes; 

If amortization of utilized ITC begins when the related 
property is placed in service and depreciation co11111ences 
for accounting and ratemaking purpo••• and stops before 
the completion of depreciation for accounting and 
rateat.aking purposes, the amortization ia aore rapid than 
ratable and is , therefore , violative; and 

If amortization of realized but unused lTC begins before 
the lTC can be utilized, it ia violative. 

11 LR 8438029 states, •In addition , section 46(f)(6) of the Code de fines 
· ratable portion' as the period of time •tsed for purposes of reflecting operating 
results in the taxpayer ' s regulated books of account.• . LR 8438029 also states , 
~Therefore , section 46 (f)(2 ) and the regulations thereunder can be said to 
provide for the restoration of t he QPE credit• over the useful life of the 
property for regulatory purposes ." 
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Under the FPSC proposal , amortization did not begin before the ITC were 
utilized , the plant was placed in service, or the start of deprec iation for 
accounting and ratemakinf purpoaes nor did it •top before the completion of 
deprec iation for account ng and rateaaking purpoaea. Aaortization will, in 
fact . continue somewhat beyond the ca.pletion of depreciation for accounting 
and rateaaking purposes and wi ll, therefore, be over a period of time longer 
t han t hat actual l y used for ratemaking daprecietion purpoaes. Amortization 
will have occurred over a period of tl.e longer than the useful life for 
regulatorv purposes. Therefore, the a110rtization can not be more rapid than 
ratable nor can it be violative . 

The very practical effect of the finding in LR 8326081, that an 
abbreviated flow-back period does not violate the proviaioM of either Code 
section 46(f)(2) or Regulation• section 1 .46-6, is to aatch··as much as i s 
possible- -the amortization period with the period during which the related 
costs a r e recovered through the rateaaking proceaa. This is the identical goal 
of the proposal by the FP~C. 

The entire unaaortized ITC, with reapect to the KTL Project property , 
could , and should, have been reflected in ratea over the abbreviated book 
depreciable life of the KTL Project when the capital costa were actually 
recovered through both the at ralght-line and additional book depreciation or 
the remaining una110rtized balance could, and ahould, have been aaortized in 
1989 Such a.ortization would meet the •no more rapidly than ratably" 
standard . It follows, a priori, that any flow-back after 1989 1a not more 
rapid than ratable--indeed, it is leaa rapid than ratable. Theref~re, the 
standards of sec tion 46(f)(2) and the regulation& would not be violated . 

PROCEDURAL MtJI1RS 

The issue in this rul i ng r equest is not clearly and adequately addressed 
by a statute, regulation, decision of the Supr ... Court, tax treaty , revenue 
ruling. revenue procedure , notice , or other authority published in the Interna l 
Revenue Bulletin . 

To the best of the knowledge of the Co~any and the Company's 
representatives , the identical issue is not under examination by a District 
Di rector i n any return of the Company {or of any taxpayer related to the 
Company within the meaning of Code section 267, or a .-.her within the meaning 
of Code section 1504) and has not been so exaained within the statutory period 
of limitation on assessment or refund of tax, and no closing agreement has been 
entered into on this issue by a District Director . To the 6est of the 
knowledge of the Company and the Company's representatives , the identical issue 
i s no t being considered by any Appeals Office of the Service in connection with 
a t ax return of the Company for a prior period and has not been considered by 
an Appeals Office within the statutory period of limitation on assessment or 
::efund of tax, and no cL·.!ling agreeaent on this issue has been entered into by 
any Appeals Office . To the best of the knowledfe of the Compeny and the 
Company's representatives, the identical or at. lar issue is not pending in 
litigation and has not been ruled on by the Service to the Company or any 
predecessor of the Company, and no request for ruling on this iss ue has been 
filed and later withdrawn. 

The Co,any respectfully requests a conference prior to the issuance of 
a ruling . It a also requested that representatives of the FPSC and all 
parties to the FPSC proceeding be a llowed to attend and participate in this 
conference. In accordance with Revenue Procedure 88-6, the FPSC has rev iewe~ 
this request and believes t hat it is adequate and coaplete.If further 
i nformation is needed, please contact Mr . Gary Kuberek of the Company at (305) 
~52-4333, or the Company's authorized representatives, Raymond F . Dacek, David 
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E . J acobson, or Randall V. Griffin at (202) 828·0100. lnc1o .. d 1a a 
declara~ion in the form required by Revenue Procedure 90·1 •laned by an officer 
of the eo.pany and a power of attorney. A1ao encloaed ia the r equiaite fee of 
$2,500 as required by Revenue Procedure 90·1. 

Under penalties of perjury, I declare that I have exaained tha foregoing 
Request for Rulinf, including accompanying docu.enta and, to the beat of my 
knowledge and bel ef, the facts presented in aupport of the requeated ruling 
are true, correct , and complete . 

Aaaiatant Controller 
Florida Power & Li&bt Coepany 
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All exhibits will be separately attached, in full, to the actual 
ruling request but have been omitted here to aave paper. 

EXHIBIT A 

EXHIBIT 8 

EXHIBIT C 

EXHIBIT D 

Order No . 22268 Adopting Oi1-&ackout Proceaa 

Rule 25-17.016, F.A.C ., 011-Baekout Cost Recovery Factor 

Companies Joining in Filins of Conaolidated Return 

Order No. 11217 Approving FPL'a KTL Project 
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TO: 

FROM: 

RE: 

AGENDA: 

PANEL: 

FLORIDA PUBLIC SERVICE COMKISSION 

Fletcher Building 
101 East Gaines Street 

Tallahassee, Florida 32399-0850 

MEMORANDUM 
July 5, 1990 

STEVE TRIBBLE, DIRECTOR 
DIVISION OF RECORDS AND REPORTING 

DIVISION OF LEGAL SERVICES (RULE) ~l 
DIVISION OF ELECTRIC AND GAS (WALSHL/~~ 

DOCKET NO. 890148-EI - PETITION OF FLORIDA INDUSTRIAL 
POWER USER 1 S GROUP TO DISCOH'l'IHUE FLORIDA POWER AND LIGHT 
COMPANY'S OIL BACKOUT COST RECOVERY FACTOR. 

JULY 17, 1990 
PARTICIPATE. 

CONTROVERSIAL 

BEARD, EASLEY, GUNTER, WILSON 

PARTIES MAY NOT 

CRITICAL DATES: NONE 

ISSUE AND RICOMMIIfDATION SUIQIARY 

1. ISSQE; Should the co .. iaaion reconsider ita decision in Order 
No. 22268 which requires Florida Power ' Light Coapany to refund 
the difference in revenues equivalent to uainq a 13.6\ return on 
equity rather than a 15.6\ return on equity for its oil backout 
project for the recovery periods April 1, 1988 through September 
JO I 1989? 

RECOMMENDATION: No. In calculating oil backout costs for 
recovery, FPL incorrectly used ita last authorized cost of capital, 
rather than the actual coat. The Ca.aisaion haa the authority to 
review costs recovered through adjustaent proceedings and therefore 
acted properly in ordering a refund. 

2. ISSUE: Should the Commission reconsider its decision in Order 
No. 22268 to make no adiustment to the amounts collected as 
accelerated depreciation and to continue to allow FPL to collect, 
through the oil backout clause, capacity charges paid to the 
Southern Company? 

RECOMMENDATION: No. In challenging this portion of the order, the 
Florida Industrial Power Users• Group raised no aistake of fact or 

DOCU"1E'lT ~e~~r ~ ~- Dt. TE 
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law such that reconsideration should be granted. 

BACKGRQUHD 

In connection with the February, 1989 hearing in Docket No. 
89 0001-EI, FIPUG raised issues relating to discontinuance of FPL's 
Oi l Backout Cost Recovery Factor. FIPUG also tiled a separate 
petition in this docket, which challenged FPL's past and present 
c o l lection of oil backout cost recovery revenues pursuant to Rule 
25-17.016, Florida Administrative Code. The issues in Docket No. 
890001-EI were deferred until the August, 1989 hearing, and both 
dockets were heard at that time. 

After hearing, the Commission issued Order No. 22268, which 
denied FIPUG's petition, but which also ordered FPL to refund 
excess revenues rsul ting from the use of the 15.6\ return on 
equity. The utility was ordered to calculate the refund amount 
based on a 13.6\ ROE. FPL tiled a Motion tor Reconsideration of 
the refund portion of the order, and FIPUG tiled a Motion fer 
Rec onsideration of the decision to make no adjustment to amounts 
collected as accelerated depreciaiton and the decision to continue 
collection of capacity charges paid to the Southern Company . The 
parties were granted oral argument upon their motions. 

DIScuSSION OF ISSUES 

1. ISSUE: Should the Commission reconsider its decision in Order 
No. 22268 which requires Florida Power & Light Company to refund 
the difference in revenues equivalent to using a 13.6\ return on 
equity rather than a 15.6\ return on equity tor its oil backout 
project for the recovery periods April 1, 1988 through Septe·mber 
3 0 1 1989? 

RECOMMENDATION; No. In calculating oil backout costs for 
recovery, FPL incorrectly used its last authorized cost of capital, 
rather than the actual cost. The Commission has the authority ~o 
review costs recovered through adjustment proceedings and therefore 
acted properly in ordering a refund. 

SUMMARY OF PQSITIONS 

FIPUG: No. Case law makes it clear that the Commission has the 
aut hority and the responsibility to modify prior amounts which have 
bee n previously collected by a utility through an adjustment 
c laus e, l i ke the oil backout cost recovery clause. Gulf Power y, 
Florida Publ ic Seryice Commission, 487 So. 2d 1036 (Fla. 1986), 
g ives this Commission the authority to adjust factors from previous 
fue l adjustment periods i n exchange tor the utility's ability t o 
r ecover t hese costs on a current and going forward basis. ~ 
Power holds: 

Fuel adjustment charges are authorized to 
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compensate for utilitiea• fluctuating fuel 
expenses. The fuel adjuataent proceeding is a 
continuous proceeding and operates to a utility's 
benefit by eliminating regulatory lag . This 
authorization to collect fuel costs close to the 
time they are incurred should not be used to divest 
the Commission of the jurisdiction and power to 
review the prudence of theae coats. 

Is;!. at 1037. See also. Richter y, Florida Power Corporation, 366 
So. 2d 798 (Fla. 2d DCA 1979). 

These cases are not aubject to the narrow interpretation urged 
b y FPL. Rather they atand for the principle that the Commission's 
ability to adjust past a.ounta tor good cause is the quid pro quo 
for the utilities' ability to enjoy extraordinary non-base rate 
recovery mechanisas. 

To foreclose the co .. ission's ability to make adjustments for 
past periods would to be circuascribe the Co-ission's authority to 
ensure that only authorized expen .. • are recovered from ratepayers . 
FPL proposes on i.aense curtail .. nt of the Commission's 
jurisdiction and its position should not be sanctioned. 

~ FPL raises two challenges to the refund of FPL's oil backout 
return on equity: (1) it vas not properly before the Commission 
in this case, and (2) it constitutes unlawful retroactive 
ratemaking. The prospect of a refund of the equity return was 
never raised until the Staff raised it in their Recommendation 
after the record was closed: no equity refund was sought in 
FIPUG's Petition: no equity refund was raised in any issue or 
party's position in the Prehearing Order: and no suggestion of an 
equity return refund was aade at the hearing. The Commission 
misapplied FPL's tax savings return on equity stipulations, which 
specifically excluded the oil backout clause, in reaching 
its refund decision . No notice was given that this money was at 
risk; no evidence was taken as to FPL's 1988 and 1989 cost of 
equity. In response to the arquaent that there was an oil backout 
equity allegation in the Petition and an oil backout equity issue 
in the Prehearin~ Order, FPL argues that (1) in neither i nstance 
was there a suggestion that an equity refund was being sought or 
considered, (2) FIPUG's Petition sought no equity refund, (3) 
Staff's position was that the equity return was "inappropriate at 
this time", and (4) the issue as to equity return was prospective 
only, and that went into FPL'a trial strateqy. 

The retroactive refund ot FPL'a oil backout equity return is 
also unlawful retroactive rateaaking. The equity refund fits none 
of the narrow exceptions to the prohibition against retroactive 
ratemaking; there are no extraordinary circumstances, Richter v, 
Florida Power Corp., 366 so. 2d 798 (Fla. 2d D.C.A. 1979): there is 
no issue of prudence, Gulf fower Co. y, FfSC, 487 So. 2d 1036 (Fla . 
1986); and FPL has not consented to a refund of the oil backout 
equity return. In response to the argument that the commission was 
surprised to learn in this case that FPL was using the equity 
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return authorized in FPL's last rate case, FPL states: (1) that 
the practice was adopted by the Commission upon the stipulation of 
the same parties in FPL's tirst oil backout recovery proceeding ; 
( 2) that policy was consistently followed tor seven years in 
fourteen separate orders; (3) during that time the Commission 
regularly audited FPL's oil backout clause; and (4) the tax savings 
return on equity stipulations, agenda conterences and orders 
clearly excepted the oil backout clause trom the operation of those 
stipulations. In response to the agument that the Commission's 
jurisdiction over oil backout revenues never ends, FPL maintains 
(1) even the Richter case recoqnizes that the Commission "cannot 
retroactively alter previously entered tinal rate orders jus t 
beca use hindsight makes a ditferent course of action look 
preferable", and (2) taken to its logical extreme, this argument 
would allow the Commission to order not only refunds but also 
retroactive oil backout revenue increases since the inception of 
the clause - clearly an untenable result. FPL argues that the oil 
backout equity return is not subject to true-up, that the only 
lawful retroactive adjustment to the oil backout clause is the o ne 
intended in its design - for the periods subject to true-up. In 
this case at least two of the three recovery periods for •hich the 
equity refund was order ed were already subject to an order setting 
the fina l true-up. 

~ The proscription against retroactive ratemak ing is 
inappl icable in a cost recovery proceeding in which a utility is 
permitted to true-up differences between projections and actual 
experience. FPL's previ ous claims to true-up all costs, including 
its return on equity, recognized that the proscription against 
retroactive ratemaking did not apply to its oil backnut proj e c t. 
FPL never proved its cost of equity was 15.6\. 

STAFF ANALYSIS: Rule 25-17.016, florida Administrative Code (the 
Oil Backout Cost Recovery Rule) allows FPL recovery of certain oil 
backout project c osts, i ncludi ng the actual cost of capital of suc h 
project. Although the burden of proof of the correctness of its 
requested recovery is on the utility, FPL did not prove its a c tua) 
cost of capital in prior oil backout cost recovery proceedings. 
Rather , the utility admittedly used its last authorized cost o f 
c apital in calculating its oil backout cost recovery factor, whi c h 
is not proper under the rule . As summarized above, FPL now arg ues 
that it was not properly placed on notice that its cost of capital 
was at issue, nor that oil backout cost recovery fund s were " a t 
risk" . However , neither argument is sufficient to d e prive t he 
Commission of the ability to correct FPL's use o f an incorre~t cos t 
of c api ta l by ordering a refund. 

FPL argues that according to Gulf Power Company v. fl or i~a 
Public Seryice Commission, 48 7 So. 2d 1036 (Fla . 1986 ) , the 
Commission may only reach funds previously approved in adjus tme nt 
proceedings if t here is an issue of prudence. In that case, t he 
Fl o rida Supreme Court aff irmed a Commission o rder whi c h instructed 
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Gulf to refund excessive fuel costa of $2,200,000 to its 
ratepayers. The court found that the order did not constitute 
retroactive ratemaking, and stated that •authorization to collect 
fuel costs close to the time they are incurred should not be used 
t o divest the commission ot the jurisdiction and power to review 
the prudence of these costs.• 14... at 1037. That is, although the 
fuel costs in question had been previously approved through the 
Commission's fuel cost recovery mechaniaa, the Commission retained 
the power to examine those coats for prudence. The same rationale 
applies to the present case. The oil backout cost recovery 
mechanism operates in the exactly the same fashion as the fuel 
adjustment mechanism. Both pass certain coats directly to 
ratepayers. There is no reason tor distinguishing the examination 
of the prudence of fuel costa from the exaaination ot the 
c orrectness of cost of capital. 

FPL argues that it had no notice of a possible equity refund, 
and thus the issue was not properly before the Commission. Staff 
finds this argument unpersuaaive. FIPUG'a petition stated (at page 
12 ) that "FPL has used the oil backout coat recovery mechanism to 
evade the Commission's ability to aonitor and regulate the 
utility's earned rate of return•, further pointing out that "FPL 
has used the 15. 6t ROE in calculatinq the revenue requirement 
associ ated with the transmission line inveataent which is being 
c ol l ected via the OBCRF (Oil Backout Coat Recovery Factor]." on 
the same page of its petition, FIPUG stated that • (a] ince the 
Commission authorized the 15.6t return on equity, capital costs 
have fallen dramatically. However, FPL has continued to earn a 
return of 15.6% on its investment in the oil backout project.• In 
its answer to FIPUG's petition, FPL admitted use ot the 15.6t ROE 
in its oil backout recovery. FIPUG'a failure to request an equity 
refund does not prevent the Commission fro• ordering such a retund 
on its own motion. 

Rule 25-17 . 016(e), Florida Administrative Code, clearly states 
that the o i l backout cost recovery factor is to be estimated every 
six months, "based on the most current projections of oil and non­
oil fuel prices, other ope ration and aaintenance expenses, taxes, 
and ki lowatt-hour sales and on the actual coat ot capital tor the 
qualified oil-ba ckout project.• (Emphasis added . ) The rule then 
requ ires a true-up adjustment, with interest, "to reconcile 
di f f erences between estimated and actual data." Faced with FPL's 
use of a retu rn on equity other than the actual coat ot capital tor 
the proj e ct, the Commission acted properly in ordering a refund. 
staff there f ore r ecommends that FPL's motion tor reconsideration be 
den ied . 

2. ISSUE; Shou ld t he Commission r e consider its decision in OrdP-r 
No. 22268 t o make no adjus tme nt t o the amounts collected as 
acc e l erated dep r eciation and t o continue to allow FPL to collect , 
through the o i l backout clause , capacity charges pai d to the 
Southern Company? 
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RECOHMENPATION; No. In challenq inq this portion of the order, the 
Florida Industrial Power Users• Group raised no aistake of fact or 
law such that reconsideration should be qranted. 

SUMMARY OP PQSITIOJIS 

FIPUG: Yes. The capacity charqes wbich PPL has paid to the 
Southern Company should be recovered throuqh base rates, 
particularly if no adjustment is aade to the aaount of depreciation 
taken and the line has been fully depreciated. These capacity 
charges do not fall within the definition of •costs of a qualified 
oil backout project" recoverable under the rule. Rule 25-
17.016(4)(a) explicitly delineates recoverable costs associated 
wi t h a project - capacity charve• paid to another utility are not 
among them and can't be wedged in nov. Tbe enerqy-based recovery 
through the clause was siaple expedienoy1 one wbioh is unfair to 
high load factor customers. The Ca.aission need not wait until a 
rate case to remedy the situation • 

.E.f.L_;_ FIPUG 1 s cross motion fails to satisfy the co .. ission 1 s 
standard for reconsideration - it does not present a aistake, 
oversight or misapprehension of tact or law that would justify 
changing the original decision. PIPUG' s at'CJUII8nts are nothing more 
than a rehash of arquaents raised at trial and properly rejected on 
the weight of the evidence. 

FIPUG 1 s argument that the cost estiaates and in-service dates 
for the Martin units were wronq vas tully addreeaed in the hearing, 
and the preponde-ance of the evidence supported FPL, as the 
Commission properly found. (bfl FPL's Posthearing Brief at 22-23) . 
FIPUG 1 s argument that the Ca.aission improperly shifted the burden 
to FIPUG is also wronq. As the Petitioner collaterally attackinq 
prior Commission decisions, FIPUG had the ultiaate burden of 
persuasion; however, it is clear froa the Order that the co .. ission 
weighed conflictinq evidence and siaply found FPL 1 s more 
convincing. 

FIPUG 1 s argument reqardinq the impropriety ot recoverinq UPS 
capacity payments throuqh the factor was also tully aired at the 
hearing. The evidence supports continued recovery; continued 
recovery is not inconsistent with the Oil Backout Rule; and it 
would be manifestly unfair to FPL to disallow such recovery now 
since FPL' s base rates clearly were not desiqned to recover UPS 
costs . 

~ FPL never met its burden of proof in this or any earlier 
proceeding to establish its entitlement to recover two-thirds of 
purported net savinqs as accelerated depreciation. The co .. ission 
did not, and pursuant to its statutory responsibilities, could not 
grant "tacit" approval to the prudence of costs or FPL's claia6d 
15.6% return on equity . FPL never proved the expected costs of the 
Martin Units would not have varied from the 1982 assumptions the 
Commission refused to accept in Order No. 11210, issued Septeaber 
27, 1982, in Docket No. 820001-EU. 
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The CoJDission' a treataent of Southern Coapany capacity 
charges , however, ia consistent vith previoua deciaiona baaed on 
Rule 25-17.016, Florida Administrative Code. PIPUG'a request to 
i nc lude such coats in base ratea conoed.. that they are properly 
associated with the oil baokout project. Order No. 22268 was 
therefore consistent with the rule and previoua decisions and no 
mistake of fact or law in the original decision adequate to support 
reconsideration has been d .. onatrated. 

STAFF ANALYSIS ; FIPUG's cross aotion for reconsideration fails to 
raise an issue proper for reconsideration. Rather, FIPUG .. rely 
argues that the co .. iasion' • decision in Order No. 22268 was 
i ncor rect . The contentions in PIPUG'a aotion have been heard and 
dec i ded by the commiaaion, and raise no aiatake of fact or law 
sufficent for reconsideration. Staff therefore reoo .. enda 
that FIPUG's cross aotion for reconsideration be denied. 
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