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BEFORE TH E FLORIDA PUBLIC SERVICE C0~1ISSION 

In re: Applica tion o f SAILFISH POINT ) 
UTILITY CORPORATION for rate increase ) 
in Martin County ) __________________________________ ) 

The followi ng Commissioners 
disposition of this matter: 

THOMAS M. BEARD 
BETTY EASLEY 

DOCKET NO. 891114 - \-'IS 
ORDER NO . 2 3 l 2 3 
ISSUED: b- 26-90 

participated in the 

ORDER DISMISSING APPLICATION FOR I NCREASED 
RATES AND REQUIRING REFUND OF I NTERIM REVENUES 

BY THE COMMISSION: 

BACKGROUND 

Sailfish Point Utility Corporation (Sa ilfish Point) is a 

I 

Class C wate r and wastewater utility located in Mar ti n County. 
Sailfish Point is wholly owned by Sailfish Point, I nc ., which I 
is who lly owned by Mobil Land Development Corporati on. 

By l etter dated September 1, 1989, Sa ilfish Po in t 
requested approval to use the twelve month peri od ended June 
30 , 1989, as a test year for an appli calion for increased 
rates . Its request was granted by lette r da ted S pLembel 21, 
1989. Sai lfish Po i nt completed the minimum filing .equiremenls 
for a general rate increase o n December 18, 1989. 

Due pr imarily to the magnitude of the requested i nc rea se , 
on its own motion, thi s Commission set this matter for an 
administrative hear ing o n June 25 and 26 , 1990 , with a 
prehearing conference scheduled for June 4, 19 90 . A copy of 
the ca s e schedule for this proceeding was s ent t o all 
interested persons, accompanied by a memorandum from the 
Directo r of the Divisio n of Records and Repo rt i ng, da ted 
January 16 , 1990. 

By Order No . 22435 , issued January 22, 1990, the 
Preheari ng Officer establ is hed a schedule to govern t he; key 
activities i n this case . Accordi ng to Orde r No . 22435 , 
•[w) i thin thirty days after t he time schedule for this case has 
been mailed to it, Sailfish Poi nt s hall begin sending an 
informational notice to its customers . The notice shall be 
prepared in accordance with Rule 2 5 - 22 .040 6 {5), Flo rida I 
Administ r ative Code, and approved by Staff. • 

Oor:t ll' '': l.. - •• r• ·· - :'- "' ',:-1 ~~t.ll:i _.,l ·- ··- ... 
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By lette r dated January 23 , 1990, counsel for Sailfish 
Poinl filed, with the Divi sion of Reco rd s and Repor ing , a n 
informational notice prepared in acco rdance wtlh Rule 
25-22 . 0406(5), Florida Administrative Code, and approved by the 
Staff of this Commission (Staff). A revi sed notice, which wa s 
also approved by Staff, wa s filed wi th the Divi sion of Records 
and Reporti ng on February 14, 1990 . 

On March 16, 1990, this Commission issued an audil r eport 
foL th1s cas e. Copies of the report were forwa rded to both 
Sailfish Point and the Office of Public Counse l (OPC). 

On March 26, 1990, Sailfish Point fil~d the direct 
testimony and exhibits of Messrs. Frank Se idma n and William D. 
Reese, P . E. As a result o f this audit , Mr. Seidman ' s test1mony 
and exhibits included a number o f revi sions to Sailfish Po int ' s 
positions and revenue requirements in its MFRs . 

Sailfish Point bega n providing not i ce t o its customers of 
the proposed increase wi Lh it s April billing. Somet1me toward 
the end of Ap ril, a flood of customer reacti o n began to pour in 
to t h is Commission. On April 26, 199 0, OPC filed no ice of ils 
inte rvent i on in this proceed ing . 

MOTION TO Dr SMISS 

In addi tion to its notice of intervenlion, on April 26, 
199 0, OPC also filed a moti o n t o di smiss Sailfish Po1nt's 
a pplication, based upon the latler's alleged failure t o pro v1de 
timely notice o f the proposed rate increase to its customers . 
OPC served a copy o f its motio n upo n counsel f o r Sailfish Point 
by U.S. Mail; accordingly, Sailfi s h Point had five extra days , 
or until the close of business on t-1 a y 8, 1990, to file a 
r esponse thereto. Sailfish Poi nt did not file a re~ ponse until 
May 11, 1990. 

On May 18, 19 90, OPC filed a 
Po int · s respo nse to Lhe mot ion to 
since the util ity ' s response was 
Commission may not consider it whe n 
d ismiss . 

mo Li o n to s t ri k e Sa i 1 f 1 s h 
dismi s s. OPC a rgues that, 

not timely f1led, t h1 s 
r uling upon OPC's molio n t o 

We agree that we ma y 
untime ly. Nevertheless, 
app lication is a somewhat 
merits of its arguments. 

reject Sailfish Point · s response a s 
since dismissing Sailfish Point's 
har s h s~nc ion , we wi 11 address the 

2"' _ 
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In both OPC's motion and Sailfish Point ' s respo nse, 
parties each begin by re ferencing the requireme nts of 
25-22.0406(5), Florida Administrative Code, as foll ows : 

(5) Within 30 days after 
schedule has been mailed to 
utility shall begin sending a 
the Commission or its staf( 
containing: 

the rate case time 
the utilily, the 

notice approved by 
to its cuslomers 

(a) A statement thal the utility has applied 
for a rate inctease and the general reasons for the 
request; 

(b) The locations at whi c h copies of the MFRs 
and synopsis are avai lable; 

(c) The time schedul e established for the 
case , and the date c; , times and l ocations oC any 
hearings that have been scheduled ; and 

(d) 
charges 
charges. 

A compar ison of current rates and service 
and the proposed new rates and service 

1. Such notice shall be com~leted al 
least 10 days prior to the first 
scheduled service hearing . 

the 
Rule 

The parties then each attempt to chronicle lhe sequence of 
events in this case , much as in the background section of this 
order . According to OPC, since the case schedule was mailed to 
Sailfish Point o n January 16, 1990, as evidenced by Ex.hibit A 
to i t s mot ion , p u r s u ant to R u 1 e 2 5-2 2 . 0 4 0 6 ( 5 ), F 1 o r i d a 
Administrative Code , and Order No . 22435, Sailfish Point was 
required to begin noticing its customers on or befo re February 
15 , 19 9 0 . 0 PC a r g u e s t h a t , in s p i l e o f' the fact t h a t the 
customer notice wa s finalized in no event later than February 
14 , 1990, it was not mailed to the c uslome rs until the 
u t ility's April billing. According to OPC , since intervenor 
testimony was due no laler t han April 25, 1990, Sailfish 
Point's noti ce was i nsufficient and untimely. 

I 

I 
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OPC further con ends that Sailfish Point's failure to 
provide timely notice " effectively eliminated the cus omers ' 
o pportunity to conduct discovery and prepare a coordinated case 
in opposition to the proposed rate increase." Finally, OPC 
argues that Sailfish Point ' s preclusion of the customer$ ' 
timel y poi nt of entry i nto this p roceedin • clearly affects 
t heir substantial interests and constitutes a denial of t heH 
due process rights. 

In its response, S1ilfish Point firs argue:. Lhat iL has 
complied and wi 11 continue to comply with the requirements of 
Rule 25-22.0406 , Florida Administrative Code. Sa11Cish Point 
then suggests that o ur Staff approved bo th the content and the 
mailing schedules for the customer notices. Al though we are 
informed that Staff did approve the content of the notice, we 
do not bel1eve that it approved the ma1l1ng of the notice with 
Sailfish Point's April billing. 

Nexl , Sailfish Poi nt stales that it first submilled a 
draft notice o n January 19, 1990, Cor inclusion in its February 
billing, ard that this notice was verba ll y approved by Staff on 
Janua y 22 , 1990. Thi s is the notice lhat was filed wilh the 
Division of Records and Reporting on January 23 , 1990 . 
According to Sailfish Point, afler hi s notice was pClnted , a 
review by company personnel " indicated that there were 
some changes required. " We have reviewed both the o rig1nal 
notice and the revised not1ce and d o nol believe that any 
materia l changes were made, other than to bols ter he utility ' s 
con tention that it requested less o( a revenue 1ncrease than 
that to whi ch it may be entitled. Notwithstanding the above, 
Sailfish Point argues t hal these changes could not be made , 
approved, and printed i n time to mail with its February 
billing. Further, Sailfish Point argues that, since Rule 
25-22 .0406( 5) , Florida Administrative Code , could be complied 
with by me r ely beginning to send the notice, it c.:omplied with 
this requirement by sendi ng a copy of the unrevised notice to a 
" realtor customer." 

Sailfish Point also states that it received our approval 
to send the informational notict! along with its notice of the 
interim rate increase and that it intended to send the two 
notices wit h its Marc h billing. Although the decision on 
interim rates wa s made at the February 6, 1990 Ag e nda 
Con fere nce, Sailfish Point thought that it wou ld be "prude nt to 
wait until the interim rate orde r was issued before finalizing 

? "' ') 
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t he inter im rate notice . ~ Order No . 22609, by which the 
Commission granted i nterim rates , wa s issued o n February 27 , 
1990. Accordi ng ly , there was adequate time for Sailfish Point 
to have included the no tice wi t h its March billing . 

Sai lfi s h Poi nt states ne xt that , even t hough it provided 
notice to its customers along with the bil ling it mailed out in 
ea rly April, intervenor test imo ny was not due until April 25, 
1990. Sailfish Point, t here fore, contends that OPC should ha ve 
fi led a motion for Jn extension of time rather than a motion to 
d ismi ss . 

Sailfish Point also 
lack of notice, since OPC 
at t he Febru ary 6 , 1990 
intervene . 

a rgues that OPC ca nnot complain of 
was asked by o ne of the Commissioners 
Agenda Conference if it i nlended to 

I 

Finally, Sai l fish Poin t states t hat it has no objection to I 
any customers filing pre pare d testimony sc long as 1l has an 
opportunity to prepare a response before the hear1ng. 

Ru le 25-22 . 0406 , Florida Administr ative Code, our rul e 
regarding notice o f gene ral rate applications , is applicable to 
each of the industries t hat we regulate . It is worded as it is 
i n order to allow utili ies Lhat may s~rve hundreds of 
t ho usands or even mil l ions of customers a reasonable time 
withi n which to notify all of their customers . A reasonabl e 
reading of t hat rule for a utility of Sailfish Point's size 
would be for it to have begun noticing within t h irty days of 
t he date t he case schedule wa s mailed to it a nd to have 
completed noticing within o ne or , at most , two billing c ycles . 

As for Sailfish Poi nt' s argument that it comrlied with the 
lette r o f the rule by provid i ng notice to o ne "realtor 
c ustomer," we do not believe t hat this interpret t1on 
rep resents a good fait h reading of RuJ e 25-22 . 0406, Florida 
Administ r ative Code . Furthe r, we cannot help but wonder 
whethe r thi s "rea ltor customer " is not, i n fact , an affiliate 
o f Sa ilfish Point . 

Based upo n the anal ysis above, we do not believe that 
Sa i lf ish Point made a good fait h effor t to prov ide timely 
notice to its c ustome rs. we a l so believe that Sailfish Point's I 
failure to prov ide timely nollLu has denied its customers a 



I 

I 

I 

ORDER NO. :l3 123 
DOCKET NO. 891114-WS 
PAGE 6 

time ly poi n t of entry into this 
f ailure constitutes a violat1on of 
d u e process . 

proceeding and 
t heir right to 

that that 
procedural 

If notice were t he o nly problem, we might cure the probleru 
by e x tendi ng the custome r s ' testimony filing date . It is 
questi o nable whether we wo uld extend the date for the hearing 
itse lf , si nce t he test year is growing staler by the day. 
However , notice is not the o nly problem . In addition to the 
a bove , as noted i n the background section o f this memorandum , 
a l o ng w1 th t he testimony of Mr. Frank Seidman , Sailfish Poi nl 
fi led r evised MFR schedules , which res ulted i n a revi sed 
reve nue r equi r ement r e quest. In other words , SailCish Poi n t 
basical ly filed a new rate case whe n i t filed its testimony. 
Al thoug h it waited unt il almost the last minule to serve no ti ce 
o f i ts application upon its custome r s, the revised revenue 
amount s are not referenced in the c u stomer no li ce . We could, 
t he r efo r e , treat SailCish Point's applicaLion muc h as we did 
t he application of Genct a l Development Uti lities , Inc. , {Order 
No . 18335 , issued OcLober 22 , 1987) in wh ich we conli nued the 
proceeding until the utitity either corrected its r.tFRs or its 
p r efiled tes timony . 

We believe t hat each of the problems discussed above, 
ta ke n alone , are compelling reasons to di smiss Sailfish Point ' s 
application . However, taken t ogether , we believe Lhat they arc 
fata l to this esction. Accordingly, we find it appropriate to 
dismiss Sailfish Point ' s application upon bo lh OPC's and o ur 
own motion . 

REFUND OF I NTERIM RATES 

By Order No . 22609 , iss ued February 27, 1990, we s uspended 
Sai lfish Point ' s proposed rates and approved an interim rate 
i ncrease subject to re fu nd. The app roved interim r evenues 
represented a n increase over test year revenues of $ 160, 591 
{13 1. 3 3 percent) for wa ter a nd $ 132 , 054 (201.14 pe rcent) for 
wastewater . The t otal inte rim r e ve nue requirement is $ 282,J 74 
fo r water a nd $197 ,708 fo r wastewater . In o rder to guarantee 
a ny po tent ial refund, Sailfish Point filed a cor porate 
u nde rtaking, in t he amo unt o f $ 292 , 646, g u aranteed by its 
pa r e n t compa ny, Sailfish Point , I nc . 

I n its o rig i nal request fo r a rate i ncrease, Sailfish 
Point did not specifically request an inte rim increase in 
multi- residential rates ; however , the information pertaining to 
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multi-residential service wa .:; i ncluded in the billing analysis 
under the "general service" category . By Order No . 22760, 
issued April 2, 1990, we reconsidered our original interim rat e 
decision and approved an interim increase in water and 
wastewater rates for multi-residentia l service. This decision 
had no impact o n the approved interim revenue requirements. 

Under Section 367.082(4), Florida Statutes, if a utilily'5 
approved final revenues do not e xceed its approved i nteri m 
revenu~s , it must refund the difference between the i nterim and 
t he fi nal revenues, plu J interest. Since we have granted OPC ' s 
motion to dismiss, Scilfish Point's app r oved final revenues are 
its o riginal revenues, which do not e xceed the appro ved interi m 
revenues. Acco rdingly, all interim revenues i n excess o f 
Sailfish Point ' s original al•tho ized revenues sh1ll be refunded 
with interest in accordance with Ru le 25-30 . 360 , Florida 
Administrative Code . 

It is, therefore, 

ORDERED by the Flo rida Public Service Commission that 
Sailfish Ioint Utility Corporation's application f o r increased 
rates is hereby dismissed upo n the motion o f bo th t he Office of 
Public Counsel 1nd this Comm1ssion, as se f o rth in he body o t 
this Order . It is further 

ORDERED that Sailfish Point Utility Co rpo tal ion shall 
refund all interim revenues collected in excess o f il s 
originally authorized revenues, plus interest, in accordance 
with Rule 25-3 0 . 360, Flo r ida Admini strative Code. It is further 

ORDERED that this docket shall remain o pen until the 
refund has been finalized and verified by Staff. 

By ORDER o f the Florida Public Service Commiss1on, 
1990 this 26th day of JUNE 

--~~------------

Repo rt ing 

( S E A L ) 

RJP 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by 
Section 120.59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission ord~rs 
that is available under Sections 120.57 or 120.68, Florida 
Statutes , as well as the procedures and time limits that 
apply . This notice should not be c o nstrued to mean all 
requests for a n administrative hearing o r judicial review will 
be granted or result in the relief sought. 

Any party adversely affected by the Commission ' s final 
action in this matter may request: l) reconsideration of the 
decision by filing a motion for reconsideration with the 
Director, Division of Records and Reporling within fifteen {15) 
days of the issuance of this order in the form prescribed by 
Rule 25-22.060 , Florida Administrative Code; or 2) judicial 
review by the Florida Supreme Court in the casA of an electric, 
gas or telephone utilitv or the First District Court o f Appeal 
i n the case of a water or sewer utility by filing a not ice of 
appeal wi t. h the Director, Division of Records and Repo r ti ng and 
fili ug a c o py of the notice of appeal dnd the filing fe' with 
the appro priate court. This filing must be completed within 
thirty (30) days after the issuance of this order, pursuan to 
Rule 9.110, Florida Rules of Appella c Procedur e . The notice 
of appeal must be in the form specified i'1 Rule 9 . 900(J ), 
Florida Rules o f Appellate Procedure. 

I 7 
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