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ATTACHMENT A 59 

offer contracts be counted against what has now been 

approved as the 500 megawatt 1996 subscription limit. 

COMMISSIONER GUNTER : I thought their 

reco•••ndation was, correct me if I'm wrong, I thought 

the ataff'a recommendation in this, and I don't have 

that recommendation with it, the only differentiation 

between the standard offer and negotiated was who got 

alipped in. 

MS. BROWNLBSS: No, that's mine. 

COMMISSIONER GUNTER: Into the pie. Was that 

your a? 

MS. BROWNLESS: That was my aide. 

MR. BALLINGER: There are two parts . 

CHAIRMAN WILSON: There ia both. Yours says that 

if you had them signed on the same day, the negotiated 

contract would take precedent over the standard offer. 

MR. BALLINGER: Correct . 

MS. BROWNLBSS: Yea, and mine is --

MR. BALLINGER: And the second part of that is 

Ma. Brownlee• is a little incorrect on what we are 

aaying that aubacription is only to standard offers. 

My ~•commendation is that subscription only applies to 

the year that you have a atandard offer contract, 

deaignated a '96 coal unit. Both negotiated and 

atandard ofCer contract• that baye I 1 96 in-aeryice 
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date, capacity pavmtnts starting in '96 for tne 

projects, would count toward the subscription limitL 

If somebody negotiates a contract for a '93 in

service date, something like that, no subscription 

li•it. To me subscription limit was an outgrowth of 

our rules. It was in addition to our rules. It wasn't 

ever contemplated in our rules. 

We need to aet the way these ore going to be 

i•plemented. To me they should only apply to the 

atandard offer contracts because they were first 

applied to keep from having too much cogeneration 

aigned , and the only way that you may have too much 

cogeneration signed is if you've got the standard offer 

that is a free sign on the line you get it. 

So that's why I feel it should only apply to the 

year when you hove a standard offer contract. Bo~h 

negotiated and standard offer should apply, but only in 

that year. 

CHAIRMAN WILSON: All right. So if o utility, 

even though the subscription limit may be close to 

being filled or be filled !or 19-, in this case we are 

talking about 1996. 

MS . BROWNL!SS: Uh-huh. 

CHAIRMAN WILSON: That if a utility signa a 

contract with a ' 93, '94, '95 in-service dote, we would 

GOMIA AND ASSOCIATES 
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judge whatever the utility has signed based on a 

prudent standard, whether they needed the power, or 

whether they elected to defer, whether it was cost 

effective, whether it was prudent, and all of that. 

MR. BALLINGSR : That's right. 

MS. BROWNLESS: Essentially I think staff is 

suggesting that the standard~ the standard for a 1996 

unit would be ~are the payments less than or equal 

to the standard offer contract. In other words a ' 96 

coal unit. As long as the payments were equal to or 

leaa than that we would approve that negotiated 

c"ontract. But for contracts in years other than l99C \ 

~ou would app!.Y t;~!. purchasing utility~~~·'" _!!_oided 

~oat for that particular year, and that would be th~ ) 

price that deterained wheth~~not_it was prudent.~ 

And I would suggest to you that your current rules 

don't allow you to do that. 17.083 has three criteria, 

and the criteria that you judge by is the standard 

offer statewide avoided unit. 

So I don't see how you can, I don't see how you 

can implement Mr. Ballinger's plan. 

MR. BALLINGER: I would still j udge pricing --

CHAIRMAN WILSON: Can we implement in it two hours 

after we finish changing the rules? 

MS. BROWNLBSS: Well, it depends on how you change 

GOMIA AND ASSOCIATES 
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CHAIRMAN WILSON: So is the only difference 

between the two of you is whether the negotiated or the 

standard offer contract takes priority? 

MR. BALLI NGER: That and whether or not you can 

negotiate outside of the year of the standard offer 

contract. 

MS. BROWNLESS: That is a different issue. 

CHAIRMAN WILSON: That is another issue. 

MR. BALLINGER : No, this issue, that's right. 

CHAIRMAN WILSON: Okay. This issue, the only 

difference betwee·n you is who tru•ps who. 

MS. BROWNLESS: Who truaps. 

MR. BALLINGER: Yes. I can give you •Y rationale 

as to why. The subscription li•it ca•e about after our 

rules were written. Our rules never envisioned it. 

It'• a new accessory to our rules. I don't think we 

should be totally bound to strict interpretation of the 

rulea when imple•enting subscription. 

I am trying to do so•ething that is in the intent 

of the rulea to encourage negotiated contracts and at 

the same time don't hinder precedent or the purpose of 

a atandard offer. I think the co .. i s sion's intent has 

been expressed on and on that we would rather have 

negotiated contracts. I think in t hat instance since 

subacription is a new ani•al we need to put both of 

GOMIA AND ASSOCIATES 



2 

3 

• 
s 

6 

1 

8 

9 

10 

II 

12 

' 3 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

25 

67 

thea on a fair shake and which one would you prefer. 

MS. BROWNLESS: But we both agree that the 

execution date of the contract is the date that should 

prioritize • 

MR. BALLINGER: So you are talking about a very 

amall what if. 

MS. BROWNLESS: And that is the date the last 

person has to sign signs. 

COMMISSIONER EASLEY: The only , you know, when 

it's flip a coin, I tend to want to come down on the 

legal aide. 

COMMISSIONER BEARD: I'a going to move the 

secondary recommendation for the rule as it currently .........._._ . ______________ -- ·--·-- --- -
exiata, which hopefully in the near term future will, -... - ----- -·- -
because of that, aaae thing, in__~n_abundanke_uo.t ______ __ 

$aut ion, 

COMMISSIONER EASLEY : It really doesn't have 

anything to do with the preference of the contracts. I 

am now down to a legal argument. 

CRAIRMAN NILSON: This is assuming that you don't 

have two contracts that coae in that actually are not 

only date stamped but time stamped as well, when they 

are signed? 

MS. BRONNLESS: Yeah. Because we would consider 

that to be prior execution. 

GOMIA AND ASSOCIATES 
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CHAIRMAN WILSON: Okay. Fine. 

Iaaue 2. 

COMMISSIONER BEARD: Issue 2 is basically moot. 

CHAIRMAN WILSON: We can do that consistent with 

what we did in the rule, which ia notifJL within 24 

~ and provide the contract within 10 days. 

MS. BROWNLI!:SS: Yeah, we, what we did when we 

were talking to the parties, we worked out a very 

detailed method by which they would give ua notice 

within ao many days, and file the contracts within ao 

' •any days. Everybody h~a agreed to that. Every 

utility in the State has agreed to that. Every 

cogenerator that came to these meetings has agreed to 

it. 

CHAIRMAN WILSON: The five days? 

........--~LESS: Whatever we have got down here is 

( what :v~_:ybody_!9-r_.td _t.o..__ 

MR. BALLINGER: Yea. 

CHAIRMAN WILSON: Qkay, that ia fine with me. 

We'll leav• it the way •verybody has agreed to it. And 

if we want to change it in the rule, we will change in 

it the rule. 

MR. BALLINGER: The rule will be prospective . 

MS-. -BROWNLES.S: This ia what we will do until , 

e ia a rule change. 
) 

----
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limits s e t fo rth i n Order No . 22 34 1 and the current c r ite ria 

for approva l o f negotiated contracts should on ly apply to 

con t rac ts negotiated against the cu r rent designated s ta:ewide 

avoided un it , i.e., a 199 3 combi ned c ycle un it. Any contract 

01•tside of these bounda ries s hou ld be evaluated o n a utility's 

i ndividual needs and costs, i. e, s hou l d be evaluated agains t 

the units i dentified in each utility's own ge nerati on expansion 

plan . 

SECONDARY RECOMMENDATION ( Brown less ) : Yes. Although the 

r ecommendation of Techn i ca l St aff ha s me rit, t he rule s as 

cut rently written simply don 't e nvision cogene r ation contracts 

that are not tied to the c urrent statewide avo i ded unit. 

POSITION OF PARTIES: 

FPC, FPL, TECO, FICA : Agree wi th Technical Staff. 

STAFF ANALYSIS (PRIMARY) : The Commission ' s current rules never 

envisioned the concept of a s ubs cr ipt io n 1 i mi t o r c ap being 

placed on the purchase o f c apac ity and ene r gy f r om qualifying 

facilities. The pu r pos e o f a subs cr i pt ion limit is an a -ttempt 

to maintain the amount o f c ogene rati on t o a level that is 

needed from a sta t ewi de perspective . Beca use our current rules 

and the subscr i pt ion limit requirement are based o n a st a tewide 

avoided unit , which doesn't always match an individual 

utility's needs , any contract outs i de o f these boundaries 
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shou l d be evaluated based o n the utility' s own nee<~ s and costs 

just like any o the r wholesale purchase power agreeme nt . 

In the recent past, the Comm i ssion has been f orced by uu r 

current ru l e s to app rove some cogeneration contracts cha t were 

shown to be above t he purchasing ut ility 's own avoided cost. 

The subsc r iptio n limit and alloc ation requireme nts were 

deve loped t o 1 i mi t this mismatch between statew ide a nd 

individual pr i c ing, not to impede the devel opment of 

cog~neration i n thi s s t ate . Prohi bit ing ut i l ities from 

negotiating contrac t s outsid e o f t hese l imitatio ns would 

f .rust r~te ~he Commission' s cogene ration policy and the new 

FEECA stat utory r e qu ire ment to enc ou rage cogeneration. A 

utility should be a llowed to purchase as much cogeneration as 

it needs as long as it is s hown to be cost - ef f ective to its own 

It is not Techn i ca l Staff's i n tent i on to inhibit t he 

development of cogene r ati on and that is why we are r ecommending 

that the subscription limit be app l ied o n ly to c ontracts 

negotiated against t he cur rent statewide avoided unit. Neither 

allocation r·o r s ubscr i ption is mentioned in ou r current r u les. 

S i nce the e x is ti ng cogeneration ru l es do no t refer t o either of 

t .nese . con.cept$, it is our o p i n ion t hat t hey s hould not be 

interpre t e d to prohibit this i mp lementat ion o f these c oncepts. 
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The benefits of a l lowing util 't ies to negot iate c ontract s 

ou tside of these boundaries ar-e twofo ld . fi rst, the ratepayers 

ar-e p r'otected from the state wi de/individual u c i 1 it: y need 

Second, uti lities are permitted and encouraged to 

pursue · cost-effective cogener-ation that meets their specific 

needs . 

. . For these reasons, Technical Staf f recommends that t he 
. ··.'i!; ' 

approved subscription amounts be applied only to standard offer 

contracts and contracts negotiated against the desi g nated 

statewide avoided unit. All other negotiated cont racts should 

be at')proved if less than or equal to the purchasing utili ty 's 
I }< j 1 

own avqided cost. 

STAFF ANALYSIS (SECONDARY): What Technical Sta Lf is attempting 

to do through this implementation order is to ach ieve 

indiv1dual utility cogenerat ion pricing without t he benef i t of 

a rule hearing . The existing cogeneration pricing rule, Ru le 

25-17.083, Florida Administrative Code, clearly envisions one 

statewide avoided unit from which a standard of fer would be 

developed and against which negot iated contracts would be 

measured for reasonableness . Ru l e 25- 17.083(2), Florida 

Administrative Code, st a tes tlhat a negotiated c o n tract wi ll be 

considered prudent for cost recovery purposes if the contrac t : 
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ATTACHMENT B 

't'he benefits of allowing utilities t o negotiat~ cont r acts 

outs i de of these boundaries are t wofold. First, the ratep-l yer s 

are protected from the sta t ewide/individual uti li t y need 

mismatch. Second, utilit i es are permitted and encouraged to 

pursue cost-effective cogeneration that meets the ir specific 

needs. 

Fo~ these reasons, Technical Staff recommends t hat t he 

approved subscriptio n amounts be applied only to standard offer 

contracts and contracts negotiated against the desig nated 

s tatewide avoided unit. All other negotiate d contracts s hould 

be Jpproved ' if less than or equal to the purchasing utility·s 
Jt •I I 

own ~voided cost. 

STAFF ANALYSIS (SECONDARY ) : What Technical St ~ ff is attempting 

to do through this implementation order is to achieve 

individual utility cogeneration pricing without the benet:it of 

a rule hea ; i.ng . The existing cogeneratio n pricing rule, Rule 

25-17 . 08'3, Flo-rid·a Administrative Code, clearly envisions one 

statewide avoided unit from which a standard offer would be 

developed and against which negotiated co ntracts would be 

measured for reasonableness. Rule 25-17.083 ( 2), Florida 

Adminlstrativ~ Code , states that a negot iated con t ract .,, ill be 

considered prudent for cost recovery purposes if the contract: 
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a. can be reasonably expected to defer th~ 

c~nstruction of additional capacity "from a 

statewide perspective"; 

b. has a cumulative present worth revenue 

requirement over the term of the contract less 

than or equal to that of the val ue of a 

year-by-yeac deferral of the statewide avoided 

unit over the term of the contract; and 

c. where there are early capacity payments, has 

adequate security or equivalent assurance of 

performance by the co9enerator. 

Perhaps unwisely the rule limits Commission approval of 

negotiated contracts to these criteria. Just a ~ the rule does 

not envision more than one avoided uni t and/or mo re than one 

standard offer contract at a time , the rule is also statewide 

in perspective. The language of the rule is "statewide avoided 

unit• not .. individual util ity avoided unit". Even if one were 

to accept the argumeut that subscription and allocation should 

not apply to contracts negotiated for cogeneration capacity 

with in-service dates other than the in-service date of the 

statewide avo i ded unit, the contracts s hould be j udged against 

the units identified in the FCG's avoided unit study, not each 

individual util ity ' s generation expansion plan. The FCG's 
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avoided unit study is a statewide generatio n expans i o n ~la n. 

And one thing is clear, that this Corrunission has c ons ist.:ntly 

rejected the efforts of the utilities to set cogenerati o n 

prices on individual utility avoided costs. 

For these reasons, Legal recorrunends that utilities be 

limited in their negotiations to capacity with in-service dates 

which are t he same as the current statewide avoided unit. In 

that case, all contracts would count against a utility's 

subscription and allocation limits. T h i s i n t e r p ret a t i on mo s t 

c l osely comports with the current cogeneration pricing rule. 

ISSUE 5: Should a negotiated contract whose project ha s an 

in-service date which does not match the in-se rvice date of the 

statewide avoided unit be counted towards that utility·s 

subscription limit? 

PRIMARY RECOMMENDATION (Ballinger): No. The subscription 

limits set forth in Order No. 2234 1 and the current criteria 

for approval of negotiated contracts should only apply t o the 

statewide avoided unit. Any cent r act outside of these 

boundaries should be evaluated against each ut i lity•s own 

avoidecS cost. 

SECONDARY RECOMMENDATION ~~rownless) : No. Utilities should be 

prohibited from negot iating for unit s which are beyond the date 




