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BEFORE THE FLORIL>A PUBLIC SERVICE C0Mt-1ISSION 

In re : Application of SOUTHERN STATES ) 
UTILITIES, INC . for a rate incre~se in ) 
Duval County ) 

) 

DOCKET NO. 890951-WS 
ORDER NO. 23419 
I SSUr L>: 8-29-90 

The following Commissioners participated 1n the disposition 
of this matter: 

THOMAS M. BEARD 
BETTY EASLEY 

GERALD L. GUNTER 
FRANK S. MESSERSMlTH 

ORDER DISMISSING PETITION ON, AND 
REVIVING AND CONSUMt1ATING PROVISIONS OF , 

PROPOSED AGENCY ACTION ORDER NO. 22871 

BY THE COMMISSION: 

Backg_round 

On November 2, 1989, Southern States Utilities, Inc. 
(Southern Stales ) completed the minimum filing requirements for 
a general rate inc rease in Duval County, and that da e wa s 
established as the official date of filing. The approved Lest 
year for this proceeding i s the twelve month pe1 iod ended May 
31, 1989. In acco rdance with Seclion 367.081(8), Florida 
Statutes, Southern SLates requested that this case be processed 
under the Comm1ssion·s proposed agency action ptocedure. 

Southern Slates requested final rates designed to generate 
annual wastewater revenues of $877,5 59 , whi ch exceed annualized 
test year revenues by $250 ,697 (39.90 percent). Although it 
did not reques t any increase for water serv1ce, Southern Sta es 
did request that we restructure its wa er r otes in order t o 
conform with our policy of basing such rates upon the s1ze of 
the meter. 

By Order No. 22393 , issued January 10, 1990, we s us pended 
Southern Stale ' s proposed wastewater rates, gra"lted an annual 
interim increase of $ 66 , 047 (10.49 percent) in wastewa er 
revenues, subject to refund, and placed $100,000 of 1ts annual 
water revenues subject to refund. 
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By Order No. 22871, issued April 30 . 1990 , '.He pro posed to 

reduce Southern States' rates fot water service and to increase 

its rates for wastewater ser'lice. Also by Order No . 228 71, we 

proposed lo establish uniform ra es for Southern Slates· Duva 1 

County s y stems . On May 21 , 1990 , Alvt n R . Weikel, a customet 

o f Southern Slates , filed a timely proLc~st Lo Orde t No . 22 871. 

Pursuant to Mr. We ikel ' s protest, t h is case was scheduled Lor 

an administrative hearing o n August 16 and 17 , 1990. 

By Order No. 23001 , issued May 30, 1990 , the Prehearing 

Office r established a schedule to g o vern the ke y activ1ties in 

this case. Acco rding to Order No . 23001 , Mr. Weikel was to 

prefile any direct testimony and/or e xhibit s no later than July 

16 , 1990. In addition, pursuant to Order No . 23001 and Rule 

25-22.038(3) , Florida Adm1nist r ati v e Code, Mr. Weikel was to 

fi le a prehearing statement no later than July 26 , 1990. 

Finally, acco rding to Orde r No . 23001, Mr . Weikel was to 

prefile any rebu tta l testimony and/or exhibits on o r before 

July 26 , 1990. Mr . We1ke failed to meel any of these 

deadlif"' s . 

A prehearing conference wa s held before Commissioner Bett y 

Easley, as Preheartng Officer , o n July 30 , 1990 . At the 

prehea ring conference, Southern Slates made an o r al motion Lo 

dismiss Mr. Weikel ' s protest ba~ed upo n h is failJrc to file an y 

testimony or a p r ehearing statemen . 

Motion Lo Dismis s 

Southe rn States' mtt ion was t wofold. First, Southern 

StaLes argued Lha t Mr. Weikcl · s protest should be dismissed, 1n 

any even t , b a sed u p o n h i s fa i 1 u r e to f i 1 e any e s t i mo n y o r a 
prehearing statement as requ ired by Order No . 23001 . In 

support thereof, Southern S ates pointed ou t tha , under Ru le 

25-22.042(1) , Fl o rida Admin istrative Code, "(t)he failure or 

refu s al of a pa rty t o compl y with any lawful o rde r mCiy be cause 

for dismissing the party from the proceedi ng ." Further , under 

Rule 25-22 .042(2), Flonda Admini st ra tiv e Code, "[ i )f a 

dismissal is entered against the party who has he burden of 

proo f, the proceeding will be di smissed . If a dismissal is 

entered against a party who does no t h ave the burden of proof , 

the party s hall no t be allowed t o participate in the proceeding 

I 

I 

as a party." Accordi ngly, Southern States argued thaL, 

regardless of who has the burden of proof, Mr. Wei kel's failure I 
to compl y with the pro vi sions of Order No . 23001 shou ld at 

leas t precl ude him from partic1paling as a party. 
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Second, Southern Stales argued h a t, under bolh Order No. 

23001 and Rule 25-22.038(3) , Fl o rida AdminisLra tive Code , Mr . 

We i kel's failure to file a prehearing statement cons litules a 

waiver by him of any issue not raise d by other parties or the 

Commission and o perates t o preclude hi m from presenting any 

testimony in s uppo r t o f hi s position. Accordingly, Sou hern 

States a rgued that Mr. Weikel cannot support his pos1tion. 

t-1r. Weikel responded to Southern Stales' motion by stating 

that his position is and has always been as sta l ed i n hi s 

petition; he opposes any form of cross-subsidization. Mr. 

We i kel argued that his protest was aimed no so much at 

So uthern States o r t he final revenue figures o r r ates approved 

by thi s Commission, but with o ur "pol i c y" of establi~hing 

uniform, county-wide rates. Mr. Weikel further argued that h is 

posit i o n more o r l ess defied any a Ltempt~ Lo reduce it to 

testimony form. Finally , Mr . We i ke l argued that no ne of the 

information r eq u i r ed in a prehearing statement is particularly 

appli cable t o him, with the poss ibl e exception of a statement 

of basi c pos iLi o n; ho we ver , he argued Lha t hi s basic position 

is as s lated in hi s protest . At no poinl did Mr. Wei kel argue 

that he did nol ha ve notice of o r did nol understa nd hi s 

obl igations under Order No . 23001. 

We cannot help bul agree ·..~ith Sout hctn SLates. Along with 

the righ t to participate i n proceedings before Lhis Commtssion 

comes the o bligallon to participate responstbly and in 

acco rdance with o ur rules and orders . r-1 r. Weikel dtd no 

compl y with t he requirements of Order No. 23001 and Rule 

25-30 .038 , Flor ida Admin 1.s ra ive Code. Und'r Rule 25-22.042, 

Florida AdMinistrative Code , such fatlure should operal , at a 
minimum, to preve nt r-1r. vleikel from parlicipat1ng as a party. 

However, even i f we allowed Mr. We1kel to parLic1pate as a 

party , since he is precluded from presenting a ny testimony tn 

support of his position by t he provisions o f Orde r No . 23001 

and Rule 25-22.038(3). Flonda Administrative Code , the o nly 

avenue left f or him Lo attempt to s upport h is clatm is through 

c ross-examina t j o n. As a 1 ready noted, Mr. Wej kc, · s o b ject ion 

lies not with the level of revenues allowed o r the final rates, 

but wi t h o ur " policy " of setti ng uniform, county- wide rates. 

The o n ly tes timony pro vided by Southe rn Slates even remotel y 

related to the uniform rate issue is a n appro x imatel y one-half

page discussi o n of Lhe leve l of cross-subsidization . Since the 

scope o f cross-exami na tlon is 1 imi led to Lhe scope of the 
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testimony, Mr. Weikel wlll be unable to examine any of lhe 

witnesses regarding thi s Commission's "policy" of establishing 

uniform rates . He cannot, t her~fore, support his position 1n 

any regard. 

At Lhe August 7, 1990 Agenda Conference, at which we 

considered Southern S ales ' motion, Mr. We1kel also argued th 

if we dismiss his protest , it wi 11 effectively preclude any 

meaningful customer participation in future proceedings . We do 

not agree. In fact, we believe that this Commission is quilc 

liberal in allowing customLr participation in proceedings 

before it. However, since it appears that Mr. Weikel's actual 

concerns relate to Lhe continued appropriateness of uniform 

rates should there be any material physical improvements lo th~ 

Duval County systems, we believe that this issue is more 

appropriate for Southern SLates' nex t Duval County rate case, 

not the instant one. Nevertheles s , if Mr. We1kel continues Lo 

object to the currenL uniform rate s ructure, his interests may 

I 

be adequately protected by this Commission's complaint I 
procedures. Further, there is a workload conLrol program 

currently underway to study the issue of uniform rate 

st ructures. Based upon Mr. Weikel ' s interest in this regard, 

we will docket this matter and invite Mr. We1kel to rarticipate 

in the proceeding . 

Upon consideration of the above, we find it appropriate t o 

grant Southern Slates' motion to dism1ss 1-tr. \>Jetkel ' s 

petition. Accordingl y, the hearing which was scheduled to r 

August 16 and 17, 1990, is also cancelled. Furlher. since wf' 

have dismissed his peti ion , and si nce there were no oth~r 

protests, we also find it appropriate to rev1ve Order No. 22871 

and declare it to be final and effective. 

It is, therefore, 

ORDERED by the Florida Public Service 

Southern States Utilities . Inc. ' s motion 

Petition on Proposed Agency Action Order No. 
For Hearing, filed May 21, 1990, by Alvin R. 

granted. It is further 

Commission that 
Lo dismi ss the 

22 871 and Request 
Weike-l . is hereby 

ORDERED t hat Order No. 22871 is revived and 

determined to be final and effective as of August 7, 

is further 

is hereby 
1990. It 

ORDERED that Dockel No. 890951-WS be and is hereby closed. I 
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By ORDER of the 
this 27th day of 

( S E A L ) 

RJP 

Fl orida 
August 

Public Commission , 

Reporting 

NOTICE OF FURTHER PROCEEDINGS_ OR JUD IC'IA IJ REV I E\·l 

The Florida Public Service Commtssion i s required by 

Section 120 . 59(4), Florida Stalules , to nolify pa t t1cs o f any 

administrative hearing or judicial review of Commtss1 o n o rder s 

that is available under Sel.:t i ons 120.57 o r 120.68, Flonda 

Statutes , as well as the procedures and time lim1ts that 

apply. This notice should not be co nstrued to mea n all 

requests f o r an administrati ve hearing or j udi cial rev iew wi ll 

be granted o r res ul t in the relief sough . 

Any party adversely affected by the Corrun1ssion' s final 

actio n i n t h is malter ma y r e quesl: 1 ) reco ns iderat i o n of lhe 

deci s i o n by filing a mo ion for reconsideralion with the 

D1rector , Divi sion o f Reco rd s and Reporti ng wi thin f1f teen ( 15) 

days of t he iss uance o f lhi s o rder in t he fo rm prescribed by 

Rule 25-22.060, Flo rida Admi ni s trJtive Code ; or 2 ) j udi cial 

review by the Flor i da Supreme Court in t he case o f an elect ric, 

gas o r telepho ne ulility or the First Distric l Court o f Appeal 

i n lhe case of a water o r sewe r utility by fili ng a no tice of 
a pp~Ja l with t he Oirecto t, Divisi o n o f Reco rds a nd Repor i ng and 

fili ng a copy o f t he noti ce of appeal a nd the ftllng fee with 

t he appropriate co u rt . Thi s filing mu s t be completed wi thin 

t hirty (30) days after t he issuance o f this o rde r , purs uant to 

Rule 9.110, Florida Rules o f Appe lla te Procedure. The notice 

o f appeal mu s t be in the form s pecified in Rule 9 . 900(a) , 

F lorida Rules o f Appellate Procedure. 
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