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BEFORE THE FLORIDA PUBLIC SERVICE CO~~ISSION 

I ~ rc: Complaint of HR. ARTURO TOBOADA ) 
against FLORIDA POWER & LIGHT COMPANY ) 

DOCKET NO. 900643 - EI 

r ega rding bac kbilling o f estimated ) ORDER NO. 23486 
usage for electric consumption. ) 

) ISSUED: 9-14-90 

The following Commiss1oners participated 
disposition of this matter: 

THOMAS M. BEARD 
BETTY EASLEY 

GERALD L. GUNTER 
FRANK S. MESSERSMITH 

NQ~~£_fRQPOSED AGEN~ ACTION 

ORQJ; R. AffBOV 1 NQJ3ACKa.Il..kUl.o..JLF F;Sl'JMA'J'EIL.U.SACF. 
Qf ELECTRIC CONSUMPTION 

BY THE COMMISSION : 

in the 

NOTICE is hereby given by the Florida Public Service 
Commission that the action discussed herein is preliminary in 
na t ure and will become final unless a person whose interests 
ore adversely affec ted files a petition for a formal 
proceeding, pur suant to Rule 25-22 .029, Florida Administrative 
Code . 

Mr. Ar turo Toboada filed a complaint against Florida Power 
& Light Company (FPL) with the Florida Public Se rvice 
Commission's Mi a~i Distr1ct Office on May 18, 1987, questioning 
the validity of a backbill he received for $5,070.51. 

In a report dated Hay 27, 1987 , FPL advised that during a 
meter i nspection on September 30 , 1986, Mr. Taboada' s meter was 
f ound with drag mar ks and a lowered disc . The customer's air 
conditioner was on, and the di sc was not rotating. The meter 
was removed for testing and a new meter was installed . 

The removed meter was tested on November 18, 1986, and 
registered a weighted average accuracy of 33.1%. FPL noted 
that the meter had an inner canopy seal which was possibly 
glued , tampered bea rings, a lowere d disc, and drag marks on 
bottom of disc . FPL advised that the meter was originally 
installed at this location in February , 1969 , and that Mr. 
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Toboada had been a customer there since March 18, 1977. FPL 
be lieves Mr. Toboada i nhe rited t he tampered meter when he moved 
to the residence. 

Since the customer ' s meter wa s only r egis t e ring a weighted 
ave rage accuracy of 33.1\, FPL backbilled Mr. Toboada ' s account 
the 66.9\ of e nergy the meter was not registering. The account 
was backbilled $5,070 .51 from January, 1983, to the date the 
new meter was set on September 30 , 1986 . 

FPL said it offered Mr. Toboada payment arrangements of 
$110.23 per month plus his current charges for 46 months. No 
payment on the backbilling was made . 

After the Division of Consumer Affairs conduc led an 
informal investigation, and based upon information and reco rds 
provided by FPL, Staff wrote the customer on August 20, 1987, 
a nd advised that according to PSC rules and the company' s 
tariffs , FPL may backbi ll for unmeasured electric e nergy usage 

I 

caused by meter tampering. It was explained that the I 
customer's account was backbilled in accordance with Commission 
rules , Florida Statutes , and the company's tariffs . 

Mr. Toboada wrote a l etter to Staff , which was received on 
December 14, 1987 , explaining he had not tampered with his 
meter, and therefore, did not owe FPL the $5,070.51 
backbi lled . The customer asked for a further review of his 
case . 

On February 3 , 1988, Staff wrote Mr. Toboada and e xplai ned 
that hi s account was backbi lled based on the weighted average 
r egistration ot 33.1\ as determi ned by the mete r test. Staff 
explained that 66.9\ of all t he electricity consumed did not 
r egister on the meter and t hat Mr. Toboada 's account was 
backbilled that amount . 

It was explained that for each month from January, 1983 to 
September , 1986, his account was additionally billed 66.9\ of 
whatever his usage for that month had been. Staff went on to 
advise that if he used less electricity in a ny given mon t h, the 
addi tional billing for that month would take into account a 
l ower consumption level. 

Staff explained that it was unlikely that the type of 
tampering found could have been caused by careless handling of I 
lhe meter after it was removed from the customer's residence . 



I 

I 

I 

ORDER NO. 2 3 4 8 6 
DOCKET NO. 900643- EI 
PAGE 3 

Staff advi sed that although Mr. Toboada made a llegations 
of FPL ' s misconduct and discourteous treatme nt, Mr. Toboada did 
no t show proof that FPL was in violation of any Florida S atute 
o r PSC rule in bac kbillinq his account and the billing was 
prope r. 

On Apri 1 14, 1989, in response to 
Mr. Toboada , Staff wrote the customer 
could request an informal conference. 

a telephone call from 
and explained how he 

In a letter to the PSC received o n 
Toboada reque~ted an informal conference. 
Staff acknowledged Mr. Toboada ' s request 
inf orma l conference would be scheduled at a 
Mr . Toboada's vac atior plans. 

May 
On 
and 

l ater 

1, 1989 , Mr. 
May 2, 1989, 

adv1sed the 
date, due t o 

The conference, pursuant to Commission rule, was conducted 
by Consumer Affairs Staff on Friday , July 13 , 1990, at the 
Commission's Miami District Office. The customer raised many 
issues at the confe rence , however, Mr. Toboada did not present 
any evidence, other than that previously reviewed , that he did 
not be nefit fr om the t ampered meter . 

A review of the foreg o ing fac ts indicates that FPL was 
correc t in bac kbilling Mr. Toboada for $5,070. 51 for 
electri ci ty consumed be tween January of 1983 and Se ptember 30, 
1986. 

We ( ind that the meter was in a tampered cond i tion on 
September 30, 1986. We find that the meter was only 
r egis tering a weighted average of 33 . 1\ of the electricity 
consumed . This amount is well below the 98\ weighted average 
amount required by Rule 25- 6 . 052 , Florida Administrative Code. 
FPL based its rebi 11 ing on Mr. Toboada ' s actual usage from 
January, 1983 through September 30, 1986, mull plying the 
kilowatt hours originally billed by the unregistering factor of 
66 .9\. This calculdtion is a reasonable e stimate of the energy 
consumed but no t billed within the meaning of Rule 25- 6.104, 
Florida Administrative Code, and in the manner prescribed by 
Rule 25 - 6.1032(b), Florida Administrative Code. Mr. Toboada 
readily admits that this service location was his reside nce 
from 1977 throuoh the backbilling period. Thus, he benefitted 
f rom this cu rrent diversi0n condition. 

It is, theref o r e , 
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ORDERED by the Florida Public Service Commission that 
Ar uro ToboadJ's complaint regarding the backbilling by Florida 
Power & Light Company for 61,379 kilowatt hours consumed is 
denied . It is further 

ORDERED that Florida Power & Light Company sha 11 permit 
f.1r. Toboada to pay the bill in forty six {46) monthly payments 
of one hundred ten do llars and twenty three cents {$110.23). 
It is further 

ORDERED that this docket shall become final a,d this 
docket closed unless an appropriate petition for formal 
proceeding is received by the Division of Reco rds and 
Reporting, 101 East Gaines Street, Tallahassee, Florida 
32399-0870, by the close of business on the date indicated in 
the Notice o ! Further Ptoceedings or Judicial Review. 

By ORDER of the Florida 
this } .. th day of SEPTEMBER 

Public Service Commission, 
1990 

( S E A L ) 

RVE 

STEVE TRIBBLE , Director 
Division of Records and Reporti ng 

by:-· _..jgllo-<· 4~.1 -4~J.(__..;;;.-L.---+~~-­
Chiif, Burealt'OfRecord5 

NQil~f ~~R PROCEEDINGS OR JUDIC I AL REVIErl 

Th Florida Public Service Commission is r equire d by 
Section 120.59(4), Florida Statutes, to notify parties of any 
administrative heari n9 or j udici al review of Commission orders 
th l is available under Sections 120.57 or 120.68, Florida 
Sta utes, a s we l l as the procedures and time limits that 
appl y. This nol:ce should not be construed to mean all 
requests ! o r an administrative heanng or judicial review will 
be granted o r result in the relief sought. 
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The action proposed herein is preliminary in nature and 
will not become effective or final , e xcept as provided by Ru le 
25-22.029, florida Admini strati ve Code. Any person whose 
substantial interests are affected by the action proposed by 
this order may file a petition for a formal proceeding, as 
provided by Rule 25- 22 .029 (4), Florida Administrative Code, in 
the f o rm provided by Rule 25- 22.036(7)(a) and (f), Flo rida 
Administrative Code . This petition must be received by the 
Di rec tor, Division of Records and Reporting at his office at 
101 East Gaine s Stree t , Tallahassee, Florida 32399 - 0870, by t he 
clos e of business on Oc t ober 8 , 1990 

In the absenc e o f such a petition, this orde r sha l l become 
e f fec tive on the day subsequent to the above date as provided 
by Rule 25 - 22 . 029(6) , Florida Administrative Code, a nd as 
r e fl ec t ed in a subs equent orde r. 

Any objection or protest filed in this docket before the 
issuance date of this order is c onsidered abandoned unless it 
sa tisfies the foregoing conditions and is renewed within the 
specified protest period. 

If this order becomes final and effective o n the date 
described above, any party adversely affected may request 
j udicial review by the Florida Supreme Court in the case of an 
e l ec tric , gas or telephone utility or by the First District 
Cour t of Appeal in the case of a water or sewer utility by 
filing a notice of appe al with the D: rector, Division of 
Records and Reporting and filing a copy of the notice of appeal 
and the filing fee with the appropriate court . This filing 
must be completed within thirty (30) days of the effective date 
of this order , pursuant to Rule 9.110, Florida Rules of 
Appellate Procedure. The notice of appeal must be in the form 
specified in Rule 9.900(a) , Florida Rules of Appellate 
Procedure. 
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