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CINDY MILLER, ASSOCIATE GENERAL COUNSEL c ~ 
SEMINOLE PETITION FOR DECL1.RATORY STATEMENT 
OOcKET NO. 900699-EQ 

llttaOh~d is the Order granting Seminole's petition. 
J?,l,.~s•.di$tribµte as soon as possible, which I understand will be 
November '6. 
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FRANl(· S. MESSERSMITH 

PITITION FOR OECLABATORY STATEMENT 

~ _petition filed on Auqust 16, 1990, Seminole Fertilizer 
Cp:i:pp~at.'i~~ (Se~inole) sought a Declaratory Statement on the 

. :91,tri:l.:~cf.'.:l.:t;:='t~q~~l .~tatus of . a proposed expansion of a coqeneration 
· ··Pl.':1q~~g1Z:t>· ,~~i>~~~~ically,, the Petition. reques~s. an orde~ declaring 

t:hit~ @t.• p]:an~ct exPanded .cogeneration facility as financed and 
owne~ ' · 

a) -y,ill not result in or be deemed to 
Scnjstitute an unlawful sale of 
electricity; 

b) will not cause Seminole or the 
partnership/lessor that will own the 
cogeneration facility, or any of its 
individual partners, to be deemed a 
public utility as that term is defined 
under Florida Law; and 

~) wi.11 not cause Seminole or the 
.patft-Oership/lessor that will own the 
cogeneration facility, or any of its 
individual partners to otherwise be 
subject to requlation by the Commission. 
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Caveat 
,- < ~ ;- .;,fi;,·~ - ',~. ' ' 

,·1,;;1¥,;;~·f~.~~ P•cl'aratoty Statement is based solely upon information 
:b·~~ -1";.,;'.~lt§yl~"tt~i:a:Y ·Pet.itioner. Any alteration or modificati~n o~ that 
'·-~-'~""r;:~~f()qg.,a~J.:<tn or ~ailure to realize arrangements as described in the 
' petit:~~l),).qy sl1bstantially af feet the conclusions reached in this 

:D~cl~~~~;\~J?!;t:em~t as stated herein. Mc;>reover, our conclusion 
·is llJJl~~~/?•t.o ·~e :facts presented by Petitioner. 

~~/;::>'':, 

Background 

. ... . .. ·· 'l~t:LtiOnf:lp operates a phosphate fertilizer manufacturing 
:t;fiJIRl.el( .,.aJ'ld.,, :mine .in Bartow, Polk county. Florida, within the 
JS~~£.~ ·"-Fea -of '.['ampa Electric Company (TECO). Cogeneration 
~~Q~~~~~,s OWJl!~>an4· op!lrated by Seminole now furnish approx~m~t71y 
.l.;.P)t.!':l!~~§,~ .• ·;le~s .;t;t'!an $~1nQ'le 1 s electric power needs while utilizing 
~11,t"/·.~p,l···qf, ''l;fl.j. w••l:e· 'heat generated by Seminole's fertilizer 

.:~~~f~~~~~9i,;\qp:iratj,~J}S. Seminole proposes an expansion to its 
-~en~};iit;ionf~~ilitf•s in order to utilize up to 90% of available 
w~ate':lf•at ithii• generating about twice as much electricity as 
·S8J\lln~~-.~<1re~;!r••· The excess electricity will be sold to one or 

. 'lllore 'uti1l':l.tl'elf. · · ·· 
• •o /t··~ . ~ ' ;.'".,,; r ~t 

..... ·;J~!~~.noJ;~ .. '.~;ooPQse$ to finance the purchase of additional 
•qt.t~@•n..~, :;~ ·nominal 36 MW (37 MW nameplate) steam turbine 
g~,::at9r ("Pbase l.") and nominal 22 MW {28 MW nameplate) 
c ··. . .. : w :g~~· tµrbine ("Phase 2") by creating a limited 

;JP:.,,;.,, _, ~~!'}.l~l~~j~~· -!~~ cog~eration equipment and, in turn, lease 
it.,;:;!f .. Sjj{ii"i<:>le;, ·thus. :allQlling for "off balance sheet" accounting 
tre~t. • .,.~: .~or''<rinanclal purposes. 

'S~nole anticipates the following general sequence of events: 
, ;:>~;~~:' 

first;, Seminole will tr an sf er existing 
coqeneration assets, tangible and intangible, 
into a wholly owned subsidiary ("Sub"). 
Second, Sub will organize a limited 
partnership ("partnership") into which it will 
transfer coqeneration assets in exchange for 
general and limited partnership interests. 
rbirq, Sub will sell partnership interests to 
one or more investors, retaining a general 
partner~hip interest for itself • 

. .f3 .• inole ·Will enter into a lease arrangement with the 
partnfirqhip and an operating and maintenance {O&M) agreement under 
whi<.?b Semino.le w.ill be obligated to operate and maintain the 
cor;iener.ation facilities in order to meet Seminole's energy needs 
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AU~~ . t~ ,,0;suppl:y power under sales agreements with one or more 
util:ft.~•s. 

~.151~ the specific lease and O&M agreements have not yet been 
4ev~10R.ed.1 ·S.em~n.ole represents that such documents will reflect the 

·t.Ol1owfng characteristics of the proposed lease financing: 

l) ~pinole, aa operator, will be the 
applicant for QF certification. 

2) Seminole will be obligated to make fixed 
lease payments reflecting a return on 
capital plus a return on investment to 
•the .partner11hip and reflecting the value 
of the transaction to Seminole and the 
~eqµir•me.nts of capital markets; i.e., 
.e~t1-ated at 10-1st of the value of the 
· ·a~se~l; used l>y Se11inole. 

3) The lease .payments will be fixed, subject 
to an annual escalator, and will not vary 
with the electricity produced • 

.. ,4) t.eaae payments are due regardless of 
outages with two exceptions: 

a) fa.j.lure to complete the 
eltpansion. 

b) force majeure. 

5) Seminole is responsible for the 
maintenance, repair, replacement, and 
operation of the equipment. 

6) Seminole provides waste heat; 
partnership/ lessor supplies fuel for the 
combustion turbine. 

7) The initial lease term is expected to be 
10-15 years with a 5-year renewal and an 
option to extend or purchase. 

8) ![!be ?"isks to Seminole are analogous to 
debt financing; i.e., lease payments are 
due without regard to electricity 
production. 



• 
])()CKET NO. 900.699-EQ 
OlU>mf 'ff().. 2 3 7 2 9 
PA:Gl'4 

9) Seminole will lease an undivided interest 
in the coqeneration assets for the 
purpose of generating its electrical 
gpwer reguirements. Seminole will own 
the electric power thus generated, but 
only that amount required for its own 
use. Other than power used by Seminole, 
all electric gower will be sold to the 
utility and not used by any of the 
participants. 

10) Under the O&M aqreement, Seminole will be 
paid by the partnership to operate the 
cogeneration assets to generate 
electrical power in excess of its own 
requiremen.ts, which will be owned by the 
lilnited partnership/lessor and sold by it 
tp one or more utilities. In the event 

. :+e~s :•1ectricity is produced than 
requ'ired by Seminole and the partner
ship/ lessor power sales, the latter will 
have "priority." 

Discussion 

Petitioner's suggested analysis asserts the applicability of 
our Ord~ No. 17009, In ~t; Pttition of Monsanto Company for a 
declaratory statement concerning the lease financing of a 
cogtll!~tion facility. 

Thtll-e!n., we determined that Monsanto' s lease financing of its 
coqeneration facility did not result in a retail sale of 
electricity, did not cause Monsanto's lessor to be deemed a public 
utility and did not subject either Monsanto or its lessor to 
regulation by this Commission. 

The instant petition essentially asks whether that result 
would change under the facts as described in the petition. 

This Commission has taken the position that a QF may not 
engage in a retail sale, without becoming a regulated public 
utility 1 pursuant to Chapter 366, Florida Statues. In re: 
AJnendm@nt of Bules 25-17.80 througb 25-17.89 relating to 
c~i2Dr Order No. 12634, issued October 27, 1983 at 21; In 
rer R-~~1° of Rule 2.5-17.835 and Adoption Of Rules 25-17.88. 25-
J.7,,8§2, jUlQ 2s"!"'17.oss3 - Wheeling of Cogene:r;ation Energy; Retail 
i;lales; Order No. 1.5053, issued September 27, 1985 at 9-10. 



''Uf1~@r 1:he . :facts presented in the Petition, Seminole will 
operat · . d illfllintain the coqeneration equipment and supply waste 

> .. ·~•~t §~; ., ii~ ~~•tion- '.rhe partnership/lessor will supply fuel 
!i\1cJ~i{''''"':.·~!.:!t,f~8 tur);)'.in~ .and 1d:ll have priority as to the electricity 

•J). ~qf;!~~ which l:t wi.l.l own and sell to utilities to the extent of 
i~· ,;power sa;tes agreements. The remaining electricity will be 
owri;~ ajld consQed by Seminole. The Commission finds it noteworthy 
~~'¥~,the .pr.oposed expansion will result in more efficient use of 
waste<iieat. 

Nei·ther the lease nor O&M (operating and maintenance) 
agre••nt have been drafted. However, since the electricity 
pr~¥Pfll~c, l,n,U.~t .be d$.vided between its respective owners, these 
~~~ · ~· · Jllu.~t a4dress . amounts of electricity produced, as 
:a:~-t.;JJn· ... ushe~ ttoJll· MonsaD't;Q, which only involved a lease of 
eilµ~pmel\t. Moreover, at least a p·.:irtion of the partnership• s power 
11!.ill,. ;)?e' .. genel'ated from Seminole's waste heat, again as 
~;i;~~~~<J!.l~si)ed from Mon1anto, where the user of electricity supplied 
·~~·· .. · ;fuel': 

~oughout the lease term, Monsanto would be 
solely responsible for all costs and expenses 
associated with the maintenance, repair, 
repi.aceJ11ent, and operation of the leased 
eqU:.tpJllent, including the repair and 
replacement of major capital items, 
procur.ement of fuel for the facility, taxes, 
and insurance. Most importantly, just as in 
tl:l• lease of an automobile, the lease payments 
wo11ld be fixed throughout the term of the 
leased. These payments, based on a negotiated 
rate of return on the lessor• s investment, 
would be independent of electric generation, 
production rates, or any other operational 
variables; of the facility. 

Notwithstanding the apparent dissimilarities between the 
HQn1anto le.ase .arrangement and the transaction presented here, our 
j.ui!isdiction ls not automatically triggered. The analysis by the 
~ommi·$slon addresses whether the separate entities created 
primat:ily for "off-balance sheet accounting" are so strongly 
rela.ted as to be considered one and the same for jurisdictional 
purpo11e1u and whethel:' the Commission• s jurisdiction is triggered by 
t)l.e C.9'~4'1lation of generation for Seminole's self-consumption and 
igen~r:ttt~~n f.or sale to a public utility via the separate, related 
~t·.lty •. 

While there are some analogies to the Petition of Metropolitan 
1Ji.9t CoWJ\tY for Bxpedited Consideration of Request for Provis iQn of 



• 
&i~'rStD;:v,j;c'l Tffnpf:jiss,j;Qn. Ord.er No. 17510, issued May 5, 1987, 
ttj.~tCi'.(3jft~ l• •lso not disI>ositive here. In Metro-Dade, the FPSC 
dlsJliJ;S.sect an appl.ication for self-service wheeling . 

. ,:~i~~~' (~~:=~t~ :~t~~r:"~y 1!o p=es~~!!d!~~ 
-~c~!-,• it lia• leased it to another party. 
<~e .9.-nerating equipment that will actually 
p~~y~:s~e electrj_cal power is owned ••• by 

.. ~~tli~r Wintbr<>Up .Financial co. or Florida 
' Erl~gy Partners. In turn, neither of these 
.part'~•• has possession of the qenerating 
eq,\J.ipitlent because it has been leased to south 
Fl,,"Qr].d.a cogenerat.ion Associates. We find that 
·tlie :(!01.mty does npt "generate" the electrical 
power fo pe wheeled because it must first 
purchase the power from south Florida 
Cbgeneration. 

Hc)~~Y:~, . the . i$sue in . M§t.ro-Dade was transmission and dealt 
sp~C'.i;:fj.[~a:ll;.Y with an FPSC self-service transmission rule. 

Th• Coui••ion deems Seminole and the lessor to have a "unity 
of int.e.r-•sts" due to Seminole's wholly owned subsidiary being the 
ge:n~a:L.,.)partner ·Of the lessor. The structuring solely for 
~:f'1ia.ncia·~ ~· and .. tax reaaons does not result in Seminole or the 
~l~inr~~~,·:i)~rtner$hip being deemed a public utility. Finally, none 
of tjie.·pa>:ticipants would become subject to PSC jurisdiction solely 
b~~,, Pt s11ch a transaction. 

lessee/QF (Seminole) and 

> :~e CoDml~il•l,;<>n finds no retail sale in the above presentation 
.. ot:,~~~~t \·'~~,~~~,it.ion p;r;esents a scenario where there is, on the 

··•· ·P~f~:ll~~li s•i~~#,ile'• self-service generatio~; and,, on the. o~her 
b~~J ~~~e ~s ~ale of energy to a utility via the limited 
PilJ:.~~rsb'.ip. . None ot the limited partners consume the energy. 
~~y~transae1,;~on equ!ll$ a retail sale. section 366.02, Florida 
;;~1;!:~~e~;£ . ~~t'~(~~e, the .Collllllission finds that. the expanded 
,~!~~>;~!:~® ,f~c;J;lii;Y aet financed and owned: (a) will not result 
.~?J'l@r:.~>1.if.!.em~ to cpnstitute an unlawful sale of electricity; (b) 
:wS,:ltl:.. 14&.t cause $eminole or the partnership to be deemed a public 
ut.~liitt a.II th1t.t tf>rm is defined under Florida law; and (c) will not 
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conclusion 

·, . 'Th~,.:M@sonto ·ca1:;e is not directly dispositive of the issues 
'p:re~~ti~9'((J:)y'ttiePetitioner. The two-way flow of dollars between 
the t••••• and le.sor require different tests than those provided 
in Monsanto. However, the additional complexities do not, in this 
cas~. result in.·a prohibited retail sale. 

°'1r. . ¢onciutllon is that no retail sale occurs where, as 
presented here, the general partner of the partnership/lessor is a 
whol.l,y ·Owned subsidiary of the lessee/QF and the energy is either 
@ns~ed py S,eminole or sold to a public utility. Of the two 
'foJ::11lcll ent'itd:e$ involv,ed in this project, one consumes the energy 
p;roduce~.:··~a.n~ the other sells it to a public utility. The 
appl,.igabtli!;y o~ this declaratory statement is conditioned upon 
S-1119l:e ~ci ~limited partnership applying for certi:Eication of 
the pi:oP9s~d· meneration facilities as "qualifying fac:Llity(ies)" 
·by ·~_@:~f~~:r~:l~;~er9)' Regu!atory Commission (FERC) and the granting 
or i&$uance-,o~ -such certification. 

In view of tne above, it is 

;d~~~. ~y the Florida Public Service Commission that the 
Petiti:9if' ··tor· ·a, Declaratory Statement by Seminole Fertilizer 
Corpor•~;i;:~h bt.':hereby granted. The Commission declares that the 
proposed ''·~~naneing and ownership structure as presented by Seminole 
would n~t"esult in or be deemed to constitute an unlawful sale of 
elect~fR~i;y,···.,.w9µ'ld not cause Seminole or the partnership/ lessor 
~~t w~":J;l: oWJl: the cogeneration facility or its individual partners 
to be aeem.e4' ,a public utility under Florida law I and would not 
c~use Seminole or the partnership/lessor or any of its individual 
partnel'.'S to o~erwise be subject to regulation by this Commission, 
so l(>ng .. ;a:,; t)ie Federal Energy Regulatory commission grants or 
,i~~es <¢~rtitJ.cation for the qualifying facility(ties) upon 
appli.oation by ,both Seminole and the limited partnership. 
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,~uottcl~:'.gr EURTHJts. PROCESJ)INGS QR JQDICIAL REVIEW 

TS~ F~orida Public Service commission is required by Section 
120.~.9~;(~~), J'l?J:ida Statutes, to notify parties of any 
a~:irtl~~t~:t4,y:e:;,fi•aring or judicial review of commission orders that 
is '•Y:a};l:lll:)le ',UJider sections 120.57 or 120. 68, Florida Statutes, as 
well A'• ~e procedures and time limits that apply. This notice 
$hog1d 'bot be CQ.nstrued to mean all requests for an administrative 
~~~~i~'':or judicial review will be granted or result in the relief 
S()Ught~ ·. 

lU)y. party adversely affected by this order, which is 
Pr•1i1J:I.~, procedural or intermediate in nature, may request: 1) 
r.~eO~'~@r•tion wi~in 10 days pursuant to Rule 25-22.038 (2), 
.F;t,~~!~;f;~inf•tra"tiye Code, if issued by a Prehearinq Officer;. 2) 
~~~tp,,_,~~a,~ioJt wi~in l.5 days pursuant to Rule 25-22. 060, Florida 
A~~J;.strative Code, if issued by the commission; or 3) judicial 
rev"-eyby th• Florida supreme Court, in the case of an electric, 

,~~;,;'J~~,,et,,!,~ii,,;t,p}l.qpe,: utility, or the First District Court of Appeal, in 
''.:f;. :~~JAi;i~!~'.;t~~, ~(;¥~~er :Or sewer utility. A m<;»tion for reconsideration 

· §:tl~~-1., :4:~~' "fi'leg with the Director, Division of Records and 
"R~po~1f~il9i iJf the form prescribed by Rule 25-22. 060, Florida 
Admini.~t~~tive Code. Judicial review of a preliminary, procedural 
OJi-<.,'.i,p~~·ciiat.e ru1il'.1q or order is available if review of the final 
~~~9~"c·~j.;11 no't .eroyide an adequate remedy. Such review may be 
.~,~~~~~·f~OJ!l'the appropriate court, as described above, pursuant 
'it~ :··RU18' cg .• roo I Florida Rules Of Appellate Procedure. 




