December 11, 1990

Mr. Steve Tribble

Division of Records and Reporting
Florida Public Service Commission
101 East Gaines Street
Tallahassee, FL 32399

RE: DOCKET HO. 900796-EI1
Dear Mi. Tribble:

Enclosed for filing please find the original and
fifteen (15) copies of Florida Power & Light Company's Motion
for Protective Order and Request for Confidential Classification
in this docket. I am also enclosing Attachments A and B which
contain one copy of all the documents (7 documents in total) for
which confidential classification is being sought either (1)
with a highlighted cover page and label indicating that the
entire document is confidential, or (2) with the confidential
information highlighted if the entire document is not
confidential.

For document nos. 6 and 7 of Attachment B, which are
not confidential in their entireties, I have enclosed two (2)
additional copies of the documents with the confidential
information deleted from the documents. These copies of
document nos. 6 and 7 are available for public inspection as
required by Rule 25.22.006(4)(a), F.A.C.

Finally, I am enclosing a 3.5 inch diskette that
contains the Motion for Protective Order and Request for
Confidential Classification. I would appreciate it if you would ( %
please return the diskette to Steel Hector & Davis once you have
copied the document onto your system. (

If you have any questions concerning these documents,
please do not hesitate to call me.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Petition of Florida Power &
Light Company for Inclusion of Docket No. 900796-EI
the Scherer Unit 4 Purchase in Filed: 12/11/90
Rate Base.
/

FLORIDA POWER & LIGHT COMPANY'S
MOTION FOR PROTECTIVE ORDER AND

Pursuant to Rule 25-22.006, Fla. Admin. Code,
§ 366.093, Fla. Stat. (1989), and Fla.R.Civ.P. 1.280(c), Florida
Power & Light Company ("the Company®”) moves for a protective
order stating that the following documents are confidential and
exempt from § 119.07(1), Fla. Stat. (1989), and that they are to
receive confidential classification in both this proceeding and
any appeal taken from this proceeding:

(1) Agreement for the Sale and Purchase of Coal, dated
March 31, 1977, between Georgia Power Company, A.T. Massey Coal

? Company, Inc. and Marrowbone Development Company (including
amendments) (Attachment A, No. 1).

(2) Agreement dated December 1, 1987, between Georgia
Power Company, Delta Coals Equity Company, Inc., Humphreys
Enterprises, Inc., Greater Wise, Inc., Red River Coal Company,
Pardee Coal Company and Delta Coals, Inc. (including notices
related thereto) (Attachment A, No. 2).

(3) Agreement dated July 1, 1989, between Georgia
Power Company and Mingo Logan Coal Company (including amendment)
(Attachment A, No. 3).

(4) Agreement dated May 21, 1981, between Georgia
Power Company and Central of Georgia Railroad Company, The
Cincinnati, New Orleans and Texas Pacific Railway Company, and
SOuth;rn Railway Company (including amendments) (Attachment A,
'o. ‘ e i

s (5) Contract dated December 29, 1983, between Georgia
Power Company and Norfolk & Western Railway Company and Southern
Railway Company (including amendments) (Attachment A, No. 5).

DOCUMENT NUMBER-DATE
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(6) FPL's Capacity RFP Evaluation Process, dated
January, 1990 (Attachment B, No. 6).

~ (7) Table of Criteria and Weighting Factors used in
FPL's RFP Evaluation Process (Attachment B, No. 7).

The attachments contain copies of the documents listed
above éithe_r (1) with a highlighted cover page and label
indicating that the entire document is confidential, or (2) with
the confidential information highlighted if the entire document
is not confidential. In addition, FPL is simultaneously
submitting to the Commission two (2) copies of each document for
which confidential classification is being sought with the
confidential information deleted from the documents. The twe
copies of the documents with the confidential information
dolokcd are available for public inspection as required by Rule
25.22.006(4)(a), F.A.C.

In uﬁport of its motion for a protective order and

request for confidential classification, FPL states as follows:

I. DOCUMENTS COMPRISING ATTACHMENT A

A. The Documents were provided to FPL subject to
a Confidentiality Agreement with the Georgia

Power Company

1 Document |Nos. 1-5 of Attachment A are all
contracts between Georgia Power Company ("GPC") and other
comlhiel; honlo'!“, which companies are parties to this docket.
The ddéun.nts are copies of either fuel contracts or fuel
transportation contracts that directly involve Scherer Unit No.
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2. Document Nos. 1-5, in their entireties, are
1ntsnded to be and are treated by GPC and the other parties to
those contracts as confidential and private because disclosure
of the information would, in their opinion, cause harm to GPC's
ratepayers or the other contracting parties’ business
operations. Specifically, Document Nos. 1-5 contain contractual
data, the disclosure of which would impair the contracting
parties’ qfforts to contract for goods and services on favorable
terms in tha future.

W As a result of their confidential nature, Document
Nos. 1-5 were provided to FPL subject to the Confidentiality and
Nondisclosure Agreement between FPL and GPC, dated July 31, 1990
(the "Confidentiality Agreement”) and attached as Exhibit "A".
Moreover, Document Nos. 1-5 were sent to FPL with an attached
cover letter from GPC's attorneys reiterating that these
contracts are confidential and not for public disclosure.

4. While the Confidentiality Agreement anticipated

that FPL may be required to produce confidential documents to

the Staff or other parties in this docket in order for FPL to

get chmiusion approval to purchase Scherer Unit No. 4 from GPC,
the _COnfigentiality Agreement requires FPL to use its best
efforts to ensure that no confidential documents become publicly
disclosed. e Consistent with this provision of the
Canidoﬁtiaiity' Agreement, FPL provided Doc. Nos. 1-5 to the
Bt;tt-in response to Staff's Interrogatory Nos. 1 and 3 but only
Ift;r fir_:st filing a Notice of Intent to Request Confidential
Classification for these documents. Similarly, FPL filed a
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Notice of Intent to Request Confidential Classification before

it provided Public Counsel with a copy of Document No. 3 of

_ Attachment A pursuant to Public Counsel's request for a copy of

this contract as Late-Filed Exhibit No. 4 to Mr. Cepero's

deposition ‘in this proceeding.

§. FPL is contracturally required to, intends to and
does treat all of Document Nos. 1-5 as confidential and private,
and FPL has not provided these documents to any person or entity
other than as described in paragraph 4 above.

B. The Documents Comprising Attachment A

Contain Proprietary Confidential
Business Information as Defined in

Section. 366.093, Fla. Stat.

6. For .rthe reasons set forth above, the documents
conptiaing Attachment A contain proprietary business information
as defined by § 366.093(3), Fla. Stat., and must be kept
confidential and exempt from § 119.07(1), Fla. Stat.

-7; Section 366.093(3) states that proprietary
co'h_tidential business information is "information, regardless of
form or characteristics, which is owned or controlled by the
person or company, is intended to be and is treated by the
person or company as private in that disclosure of the
1n£ormation»wou}d cause harm to the ratepayers or the person's
or company's -busiineu operations, and has not been disclosed
unless -d;pcloaod pursuant to . . . private agreement that the

information will not be released to the public.” Section

'366.053‘(1'} states that  “proprietary confidential Dbusiness

-
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information shall be kept confidential and shall be exempt from
§ 199.07(1)."

8. As explained above, the information contained in
Document Nos. 1-5 was provided to FPL by GPC pursuant to the
Confidentiality Agreement. The information contained in those
documents is now within FPL's control, and disclosure of the
confidential information would harm  FPL. Specifically,
disclosure would impair FPL's efforts to contract with GPC and
the Southern Company, longstanding business partners, in the
future. Consequently, the information contained in the
documents comprising Attachment A is proprietary confidential
business information and FPL requests that it be kept

confidential as required by § 366.093(1), Fla. Stat.

IXI. DOCUMENTS COMPRISING ATTACHMENT B

A. The Documents Contain Confidential
Information Used By FPL In Its Closed-Bid

Capacity RFP Process

s I Document Nos. 6 and 7 of Attachment B are
documents which were used by FPL in evaluating the proposals
suhn#btod:in response to its Capacity RFP in early 1990. The
documents both contain the percentages or weights attributed to
each éﬁt;aria used to evaluate the proposals. The weights or
p.t&dhtiéel appear on pages 13 (of 89), 14, 21, 23, 24, 27-29,
31-34, 36-46, 48-58, 60, 62-70 and 72-89 of Document No. 6 of
Attachnoﬁt B. They also appear on Document No. 7 alongside the

criteria used in evaluating the proposals.
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10, The percentages or weights associated with each of
the eighteen criteria was not disclosed to potential bidders in
an effort to elicit bids which could be evaluated in an unbiased
manner. It is critical to FPL that the bidders submit their
proposals‘in response to future RFP's based on FPL's criteria
description, not based on the weights assigned to the criteria.
This “"criteria weighting factor” system was developed at
significant expense to FPL and involved a great deal of effort
on the part of FPL management.

11, FPL provided a copy of Document No. 7 of
Attachment B to the Staff in response to Staff's Interrogatory
No. 8, but only after first filing a Notice of Intent to Regquest
Confidential Classification. FPL provided a copy of Document
No. 6 to Public Counsel in response to Public Counsel's Request
to Produce No. 9, but again only after having filed a Notice of
Intent to Regquest Confidential Classification.

12. Disclosure of these percentages or weights would
taint future RFP's used by FPL in a competitive bidding process
to the extent that bidders would now prepare their bids with
knowledge of the weights that FPL would assign to each
criteria. In other words, the bidders would know which criteria
are more important and they may not prepare their proposals with
the entire project in mind. Moreover, FPL intends to use the
same "criteria weighting factor"” methodology in evaluating the
large co-generation QF bids that will be submitted to FPL in the
near .fl'.l.‘turs. Disclosure would obviously taint that process as

well.
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13. It is clear that disclosing the confidential
inform‘ﬁion highlighted in the documents comprising Attachment B
will impiir FPL's efforts to contract for goods and services on
favorable terms in the future; it will impair FPL's efforts to
use competitive RFP processes; and disclosure will thereby cause
harm to FPL's ratepayers. It is equally well established that
FPL intends the "criteria weighting" information to be and
itself éralts this information as private and confidential. The
Company hps not disclosed this information to any other person

or entity.

B. The Documents Comprising Attachment B
Contain Proprietary Confidential
Business Information as Defined in

mw‘_mn_&lt-

14. For the reasons set forth above, the documents
comprising Attachment B contain proprietary business information
as defined by § 366.093(3), Fla. sStat., and must be kept
contiﬂnntial and exempt from § 119.07(1), Fla. Stat.

‘ ; ;15; The information contained in the documents falls
diroctlf- within the description of confidential business

information set forth in §366.093(3)(d) and (e), Fla. Stat. The

5 1ntbtnltion is also within FPL's control, it is intended to be

and is treated by FPL as confidential, it has not been disclosed

" to any other person or entity, and disclosure would harm its

ratepayers.
' . 16. Consequently, the information contained in the

documents comprising Attachment B is proprietary confidential

Lol
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business 1nforﬁation, and FPL requests that it be kept
confidential as regquired by § 366.093(1), Fla. Stat.

: WHEREAS, FPL requests that the Commission enter an
order that the documents comprising Attachments A and B are
confidential and exempt from §119.07(1), Fla. Stat. Moreover,
FPL requests that the Commission order the Staff and Public
Counsel to return to FPL all copies of the confidential
documents not entered into the record in accordance with the
times set forth in §366.093(2), Fla. Stat. If any of the
confidentiai documents are entered into the record in this
proceeding, FPL requests that the Commission order that those
documents shall remain confidential for 18 months from the date
of thé'o:der, with FPL having the right to renew its request for

confidhntial clagsification at the end of that period.

Respectfully submitted,

STEEL HECTOR & DAVIS

215 South Monroe Street

Suite 601

Tallahassee, Florida 32301

Attorneys for Florida Power
& Light Company

By: % @»M,@w

tt@béw M. Childs, P. A.
hn T. Butler
Greg N. Anderson




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Petition of Florida Power &
Light Company for Inclusion of Docket No. 900796-EI
the Scherer Unit 4 Purchase in

Rate Base.
/

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing Florida Power & Light Company's Motion for Protective
Order and Reguest for Confidential Classification (excluding the
attachments) has been hand-delivered or served by U.S5. Mail this
11th day of December, 1990 on the following:

Frederick J. Murrell, Esquire Frederick M. Bryant, Esquire
Schroder & Murrell Moore, Williams, Bryant,

The Barnett Center Suite 375 Peebles & Gautier, P.A.

1001 Third Avenue West Post Office Box 1169
Bradenton, Florida 34205 Tallahassee, Florida 32302
Robert C. Williams Joseph A. McGlothlin
Director of Engineering 522 East Park Avenue

7201 Lake Ellenor Drive Suite 200

Orlando, Florida 32809 Tallahassee, Florida 32301

; (courtesy copy)
Jack Shreve, Esquire
Office of Public Counsel
111 West Madison Street
Suite 801
Tallahassee, Florida 32399-1400

:!duard A. Tellechea, Esquire

Staff Counsel

Florida Public Service Commission
101 Bast Gaines Street

Fletcher Building - Room 226

‘Tallahassee, Florida 32399-0850

H. G. hll'
Director, Coalition of Local Governments

P.O. Box 4748
C;ZQH? C:ZZmCZE/TSG%~a

Clearwater, Florida 34618-4748
C@b (j Anderson
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THIS CONFIDENTIALITY AND NONDISCLOSURE AGREEMENT (this
*Agreement”) is made and entered into, effective as of July 31,
1990, by and between Florida Power & Light Company, a corporation
("PPL"), and Georgia Power Company, a corporation ("Georgia
power*), and is a confidentiality and nondisclosure agreement
pertaining to data and information requested by FPL in connection
with an examination by FPL of, and certain negotiations between FPL
and Georgia Power concerning, the intended purchase by FPL from
Georgia Power of certain ownership interests in Plant Scherer Unit
No. 4 (and appropriate common facilities).

HIZTHNESSETZIRN:

WHEREAS, FPL is examining, and FPL and Georgia Power are
engaged in negotiations concerning, the intended purchase by FPL
from Georgia Power of undivided ownership interests in Plant
Scherer Unit No. 4 (and appropriate common facilities) as set forth
in that certain Letter of Intent dated July 30, 1990 among FPL,
Georgia Power, Southern Company Services, Inc., as agent for the
'SOuth.rn Companies” described therein (*SCS1*), and Jacksonville
glectric Authority (the ‘Letter q! Intent”®);

- WHEREAS, PPL desires access to confidential -and proprietary
data and information of Georgia Power in connection therewith; and

WHEREAS, the parties are willing to enter into this Agreement
as a means of protecting Georgia Power'’'s interests in, and avoiding

unnecessary controversy regarding, such data and information;

Ear ‘A"




NOW, THEREFORE, in consideration of these premises, the
parties hereby agree as follows:

1. (a) B1) datarand“fnfSriation furnished:NasPRirby. or on
:mlﬁéblé-@bﬂ*-’f’ﬁi‘mz or any of the other Southern

Companies (and any information, data, notes or analyses extracted,
derived, compiled or prepared from any or all of the above)
concerning any environmental, contractual, financial, fuel,
accounting, caiaital Abudq-tinq. operation and maintenance budgeting
or salary issues, agreements, commitments or undertakings, and
marked by Georgia Power, SCSI, or any of the other Southern
Companies a#fitonfidential SPSTpropridtiry (or with a similar
designation), gamme subject to the: PEC¥IAISns of this Agréeions .
These data, information, studies and reports (and any and all
information, data, notes oOr analyses extracted, derived, compiled
or prepared from any or all of them) are hereinafter referred to
as *ProtecvEdTHiterials.” The EEigiStected Materialstrghiie:
also inciudeyEmithout limitationzeailrofzxhe data, informatitipw
studien. andicEeports delivered to_rm;:.a connection with” euw
discussiond™ g Negotiations leading upisa execution of the LetesY
of Inm:m extent such dataysiinformation, studies=urd .
reports - concsduEany of the above-described issues, agreements,
commi tmen€#*ENA undertakings, notwithstanding the fact that7suan
data, Information, studies and reporta.Were not marked confidefitial
or proprisiEm- (or with a similar designation). Notwithstanding
the foregoing, Protected Materials shall not include any
information which is presently a matter of public knowledge or

2
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which is hereafter published in or otherwise ascertainable from any

lou:e- available to the public without’ breach of this Agreement.

(b) PPL shall not disclose, and shall ensure that no
'Rcv:!.wt_hq Party® (as defined bolow) discloses, any Protacted
Materials to any person, party, entity, agency, employee,
comnlf.an_t, attorney or representative, unless such person, party,
entity, agency, employee, consultant, attorney or representative
is a Reviewing Party. FPL shall further ensure that all Reviewing
Parties prevent Protected Materials from being viewed or taken by
any such mutho:izod persons, parties, entities, agencies,
uplofdbi, consultants, attorneys or representatives. The term
*Reviewing Party”®, Lhcludu (in addition to FPL) only such persons,

entities, Ag.ncl..s, employees, attorneys and representatives who
or which need™B57have access to Protectsd™Matsfials-in’ ‘connection
with FPL’# S¥anination or negotiation of the invendsd-purchase f-om
Gocrgu W ownership interests in PINNE"SclErer Unit No. 4
(uld W facilities).

2. Mo Reviewing Party may use any pProtected Materials for
any purposo other than directly in connection with FPL's
o:uirti.on or negotiation of the intended purchase from Georgia
Power

appmprﬂu common facilities).
. 3. A Reviewing Party may take handwritten notes or derive

of ownership interests in Plant Scherer Unit No. & (and

otho: mtomuon from the Protected Materials provided hereunder,

: wh.‘l.eh notes and information shall likewise be deemed Protected

Materials subject to the terms of this Agreement. FPL shall ensure

3




that each Reviewing Party makes copies of the Protected Materials
solely for use as allowed in this Agreement @ ¥PL shali-ensure that
al) Protected Materials (aHET4 13T OPIUERSENSYSSTEUATT 'rotulhed W
Georgis- Power or destroyed: by« ERY and each Reviewing Party
iln.dihtoly following the expiration or termination of the Letter
of Intent.

4. P:ogqc;,ﬁ-ygte;;all obtained pursuant to, or furnished
in reliance upon, this Agreement may not be used in any litigation
or administrative proceeding in which Georgia Power is a party or
could become a party.

§. This Agreement shall remain in full force and effect from
the date hereof until the second (2nd) anniv&r-ary of the
expiration or termination of the Letter of Intent.

6. In the event of a breach of any portion of this
Agreement, Georgia Power will not have an adequate remedy at law
and accordingly shall, in addition to any other available legal or
equitable remedies, be entitled to an injunction against such
breach.

7. Nothing in this Agreement shall be construed as precluding
Georgia Power or any other person or entity or their respective
counsel from objecting on any legal grounds to the relevance or
admissibility of any Protected Materials in any legal or
administrative proceeding in which the Protected Materials may be
tendered.

8. Georgia Power acknowledges that FPL will seek Florida

Public Service Commission approval of certain of the transactions

4



contemplated by the t.ottor of Intent. Notwithstanding anything
contained in this Agreement to the contrary, FPLImay; WikiGeorgis
' poUertEISlBy ‘cofisent, which will not be unreasonably VItHNld:opsy
d6Yiyed PpPovide Protected Materials to the Florids PIBIIEt¥srvice
snnideioiTas necessary to obtain such approvays FPL agrees to
promptly notify Georgia Power of any other legal or administrative
. proceeding, in which it is participating or of which it is aware,
in which an issue to be determined includes the potential
disclosure of any or all of the contents of any Protected
Materials, and FPL shall use its best effortsito HiNiFRbatzno
Protected Materials become publicly disclosedtp UNPRvEiTastexin
CORNBUELSE 'with any such legal or administTaCIVUNDIGCEgiENss IPL
agrees td promptly notify Georgia Power when it has reasonable
evidence that any Reviewing Party may be engaging in any activitcy

that is contrary to the terms of this Agreement.

9. (a) In the event any provision of this Agreement shall
be found to be illegal or unenforceable, then, notwithstanding such
illegality or unenforceability, this Agreement shall continue in
full force and effect and there shall be substituted for such
uhqlf o: ‘mnfo:ccabh provision a like but legal and enforceable
p:ov.'lii.ou which most clearly carries into effect the intention of

tho o:iqml prov.tuon. In the event a 1like but legal and
enforceable provision cannot be substituted, the illegal or

unenforceable provision shall be deemed to be deleted and the

‘remaining provisions of this Agreement ghall continue in full force
and effect.




(b) Mo provision of this Agreement shall be deemed waived
and no breach shall be deemed excused unless such waiver or consent
lhhii be in writing and signed by a duly authorized representative
of Georgia Power. No consent by Georgia Power to, or waiver of,
a breach hereof, whether express or implied, shall constitute a
coﬁlont to, umivo: of, or excuse for any different or subsequent
breach. _i

(¢) This Aj;oqnont may be modified only by an amendment
txtcutcd in ﬂriting by each party.

_id) This Agreement may not be assigned or delegated by FPL.

(e) This Agreement shall be governed by and construed in all
respects in accardpncc with the laws of the State of Georgia.

'(t)' : Thil Agreement shall be binding upon the legal
rog:.lontativol and successors of Georgia Power and FPL.

(g) Duplicate originals of this Agreement may be executed,
each of which shall be deemed an original but all of which together
shall constitute one and the same instrument.

| IHI-ﬂITles WHEREOF, the parties have caused this
Stipul#tion and Agreement to be executed effective as of the date
first shown above.

"Georgia Pokex’:
GEORGIA POWER COMPANY
333 Piedmont Avenue, N.E. TITLE:

Atlanta, Georgia 30308
: Date:s

{Signatures Continued on Page 7]
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"ERL"
FLORIDA POWER & LIGHT COMPANY

9250 West Flagler Street
Miami, Plorida 33174

TITLE:

Date:

Z3-20
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MEMORANDUM
12-11-90

/ / DIVISION OF AUDITING AND FINANCIAL ANALYSIS
7 / DIVISION OF COMMUNICATIONS
DIVISION OF ELECTRIC AND GAS
™/ DIVISION OF RESEARCH
/ DIVISION OF WATER AND SEWER
7/ DIVISION OF LEGAL SERVICES

FROM: DIVISION OF RECORDS AND REPORTING (FLYNN)
RE : CONFIDENTIALITY OF CERTAIN INFORMATION

DOCUMENT NO.: @) [0a35 ¢ [0939-F0 Cotdacke

DESCRIPTION: __ Contracts between Gefvgia Power Company and
other companies (Attachment A to Request, Documents 1-5), and

mwmmmmmm tted in response
to ut%;Capacity RFP in early 1990 (Attachment B, Documents 6-7)

SOURC ny
DOCKET NO.:

The above materizl has been received with a request for

confidential treatment (attached). Please prepare a recommendation
for the attorney assigned to the case by completing the section

below and forwarding a copy of this memorandum, together with a
brief memorandum supporting your recommendation, to the attorney.
You must prepare and forward a recommendation within 10 working
days from the date of this memorandum, Copies of your
recommendation should also be provided to the Division of Records
and Reporting and to the Division of Appeals.

e T T T T B T R Rl et dhe il il

Please read each of the following and mark the appropriate boxes.

/ / / / The document(s) is (are), in fact, what the utility
Yes N6 asserts it (them) to be.

/ / / / The utility has provided enough details to perform a
Yes No reasoned analysis of its request.

/ / / / The material has been received incident to an inquiry.
Yes No
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