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PULL COMMISSION 

CUI J' ACICJBOVID 

several natural gas utilities have protested the commission's 
application of ita regulatory assessment fee rule for the 
u-a-m: period of January through June, 1990. Staff brings this 
r~tion before the co-ission today to suggest that the 
prota.t be -t for an inforJIAl hearing under the provisions of 
Section 120.57(2), Plorida Statutes. Staff recoamends that the 
coapaniea proteating the Commission' a action, and any other gas 
utiliti- tbat chooae to participate in this docket, should submit 
written briefa explaining their objections and their substantive 
arvu-enta in aupport of those objections to the Ca.aission for its 
deteraination. 

DISCQIIIOR Ol ISSUIS 

IIIQI 1: Should the Commission set the gas utilities' protest of 
the application of the 1990 changes to the regulatory assessment 
f .. rate for an inforaal 120.57(2) hearing? 
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. • .. • I I I '. t .., • : Yea. The CO..ission should order the utili ties to 
file briefs outlining their objeotio~a to the application of the 
regulatory aaaea ... nt tee rule and t he aubstantive legal bases of 
those objections. There are no factual issues in dispute in this 
doet.t, and the CO..iasion can resolve the protests by resolution 
of the legal iaau-. The briefs should be filed within 30 days of 
the issuance of the order. 

IIIII !"&Jill: The utilities• protest arises from the following 
facta a 

Duri.Dg the 1989 leqislative session, as part of its e.xtensive 
revi•lon of Cbaptar 366, Florida Statutes, the Legislature adopted 
a ~ific statute to govern regulatory assesaaant fees for all 
eltactz'ic and gaa utilities. Section 366.14, Florida statutes, 
railed the liait for regulatory assessment teaa charged investor 
Olll'...t pa utllitie• to 0.5 percent of gross operating revenues. It 
alao apecifically provided, tor the firat time, that municipals and 
CJa• dlatricta were to be aaaessed the cost of the Commission's 
Afety revulation. The statute set the limit for fees assessed 
IRUlioipal• and CJa• districts at 0.25 percent of gross operating 
r~. Tbe •tatute said: 

"Hotwithatanding any prc~iaion of law to the 
contrary, -ch regulat ed company under the 
jurisdiction of the c -ission which vas in 
operation for any pa~ of the preceding 6-
IIOnth period ahall pay to the co-ission 
within 30 dav• t c l lowing the end of each 6-
IIOftth period a tee based upon ita gross 
operatinCJ revenues tor that period. 

Oft tba basi• of the co-iss ion' a proj acted costs of operation 
for 1990 and tbe utilities• projected revenues for that period, 
Docket •o. 891203-GU vas opened to amend Rule 25-7.0131, Florida 
Adainiatrative Code. Staff proposed that the regulatory assessment 
f ... for tba gas industry should be raised. 

Tbe Ca.aiaaion held a workshop tor the gaa industry on the 
pro~ aaaea..ant :r ... increase on september 20, 1989. on the 
baala of the lnforaation received at the workllhop, the staff 
r~ that the Ca.aission increase its regulatory assessment 
f ... for all natural gas utilities. The increaae was needed to 
fund the Co.ai••ion • a projected operating budget tor the 1990 
fiscal year and to adhere to the legislative directive of section 
350.113(3), Florida statutes , that regulatory fa- should " • • • to 
tba extent practicable, be related to the cost of regulating such 
type of regulated coapany." stat:f reco-ended that municipals and 



gaa di8triota should be aaaaaaad a fee for safety regulation for 
the fir•t tiae. Staff proposed a fee rate of 1/4 of one percent 
tor 9aa aunicipala and gas districts and an increase from 1/8 of 
one peroent to 3/8 of one percent for investor-owned utilities. 

'1'be CO..ission approved the proposed increa- on December 5, 
1989. '1'be Notice of Rulemalcing was published in the Florida 
Adllinistrativa Weekly on Deceaber 22, 1989, with a heari ng date set 
tor January 29, 1990, if a hearing was requested. A hearing was 
requ .. tecl b'./ the gaa aunicipala and districts, which contested the 
revenue tigur .. the Ccmaission staff bad used to calculate the fee 
rate tor th-. The investor-owned utilities did not participate in 
the hearing. 

At the bearing the utilities and the staff aqreed that the 
..... ..ant rate abould be lowered for municipals and qas districts 
on tbe baais of revised revenue figures the utilities prepared for 
the baarinq. The rata for investor-owned utilities remained at 3/8 
of one percent. Tbe hearing officer reco .. anded that the 
CC t-ion adopt the reduced rate of .1919 percent for municipals 
and districts, and the Commission did so at its Agenda Conference 
on Marcb 20, 1990. Rule 25-7.0131 became final on April 25, 1990 . 

Section 366.14, Florida su utes, and Rule 25-7.0131 (2), 
Florida Adaf nistrati ve Code, pr ovide that regulatory assec:;sment 
r ... vill be paid by the utili~ies in January and July based on 
gra.a operatinCJ revenues tor th'l preceding 6 month period. In July 
of ltto, Vban the investo~-owned qas utilities paid their 
recJUlatory fa .. , five co"~~~p:..lies adjusted the fees paid to reflect 
the cbanqa in the assessment rate that bad becoae effective in 
April. T.bat is, they paid assessment fees at the rate of one­
eiAJbth of ona percent of qross operating revenues for January 
tbrOU9b April, and thraa-eiqhtha of one percent for May and Juno . 

ID Auguat, the staff sent a letter to those utilities advising 
thea tbat their as-~t faa payments should have been calculated 
at the tbr .. -aigbtbs of one percent rate for the entire January to 
June period. Staff also assessed a penalty for failure to pay the 
aaaunta in question. All five of the utiliti .. protested the 
application of the three-eiqhths rate for the entire period. 

T.ba utiliti .. • priaar}' objection to the manner in which the 
CO..ission baa applied the assessment fee rate to the first six 
aontbs of 1990 is that the n-~ increased rate should not have been 
applied •retroactively• to the period before the rule was final. 

staff r~ ·~t the Commission should conduct informal 
procaadincJs under the provisions of section 120. 57 ( 2) , Florida 
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Statute. to reaolve this aatter . Under that section of the 
Adainiatrative Procedures Act, where no mater ial issues of fact are 
in diapute, affected persons aay be qiven the opportunity to 
preunt to the a9ency a written statement challenqinq the qrounds 
upon vbicb the a9ency baa acted. The protesting utilities should 
be r~ired to tile briefs to inform the co-ission of the 
.W.tantive legal U'C)UJl81lts in support ot their position, and when 
the briefs are received, staff will prepare a reca.aendation on the 
appropriate action that should be taken. In this manner the 
Cnalaaion will have the opportunity to fully intona itself of the 
ia.uaa involved in the protest, and the utilities will have the 
opportunity to present their position on those issues. 

The iaaua the utilities should address in their briefs is: 

Should the January-June 1990 reC)Ulatory 
ass-~t tees due from natural qas utilities 
be calculated at the rate of three-eighths of 
cma percent of qross operatinq revenu- for 
the entire alx-aonth period? 

Alao, the co-ission should ort1er each investor-owned qas 
utility to provide ita qroas opera .... inq revenues for the period 
January 1, 1990 tbroUCJh April 24, ~990 and April 25, 1990 throuqh 
June 30, 1990. Tbat inforaation •1ill provide the data necessary to 
deteraiDe any additional colle~~ons or any refunds due without a 
need for interrogatories or other discovery. 

~ 11 Should this dock •t remain open? 

. ... • ' I • It' ., • : Yea. This docket should remain open until the 
com.! .. ion reaolv- the utilities' protests. 
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