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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSIO!I 

In re: Complaint of Consumer John 
Falk regarding resale of electricity 
and gas by the H. Geller Management 
Company. 

DOCKET NO. 910056- PU 
ORDER NO. 24 384 
I SSUED : 4- 18 - 9 1 

Pursuant to Notice , a Prehearing Confe r e nce was he ld o n April 
10, 1991, before Commis sioner Gerald L. Gu nter, Prehearing Officer . 

APPEARANCES : 

Bac kground 

c . EVERETT BOYD, JR. , ESQUIRE, Ervin, Varn , 
Jacobs, Odom & Ervin, Post Office Drawer 1170 , 
Tallahassee, Florida 32302 
on behalf of H. Geller Management Corpora t ion. 

DAVID A. LAMONT, ESQUIRE, Post Offi c e Box 
13576, St . Petersburg, Florida 337 33-3 57 6 
on behalf of John Falk !appeara nc e made 
telephonically. 

MICHAEL A. PALECKI, ESQUIRE, Florida Publ ic 
Service Commission , 101 East Ga ines Street , 
Tallahassee, Florida 32399-0863 
On behalf of the Commission Staf f . 

PRENTICE PRUITT, ESQUIRE, Office of the 
General Counsel , 101 East Gaines Stre et, 
Tallahassee, Florida 32399-0861 
Counsel of the Commissioners . 

PREHEARING ORDER 

H. Geller Managemen~ Corporation (Geller ) contract e d a se r vice 
and mainte nance agreement with Terrace Park of Five Towns , Number 
15, I nc. , a condominium association. John F . Falk (Falk) owns a 
condominium unit at Terrace Park and pays Geller for i t s ma nagement 
services, i ncluding the provision of gas (for individual un i t s ) a nd 
electricity (for all common areas) . 
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This matter was i n i tiated by compla int filed with the 
Commission ' s Divis ion o f Consumer Affairs, in which Fa lk alleged 
that Geller overcharged him. Specifically, Falk claimed that 
Go ller bought gas and electricity from public utilities and the n, 
cont r a ry to law, resold those resources to individual cust omers a t 
a profit . Staff apprised Geller of the complaint and said it 
i nte nded to hold an informal conference purs uant to the Florida 
Adminis trative Code . Geller denied the allegation, claiming that 
it did not resell the resources--it merely used indices to 
determine mainte nance fee increases. Thereafter Staff scheduled an 
informal confer e nce to be held o n November 27 , 1989, in St . 
Petersburg, Florida . 

Before the conference could be held, Geller filed a complai n t 
in the circuit court seeking an i n junction to stop the co~~ission 
from proceeding on the ground that the Commissio n h ad no 
jurisdiction. Over the Commission's objection, the circuit court 
entered a temporary i n j unc t i on on November 17, 1989, and denied a 
subsequent motion to dissolve t he i n junction. The Commission then 
filed a petition for a writ of prohibition in the Flor ida Supr eme 
Court . 

In Florida Public Service Commission v. Brys on, 569 so . 2d 1253 
(Fla. 1990), the Florida Supreme Court ruled that the Circuit Court 
lacked jurisdict ion to enjoin the Commission from r e viewing a 
complaint which alleged that a property managemen t company 
overcharged a condominium uni t owner for gas a nd electricity . In 
its opinion issued November 8, 1990, the Supreme Court held that 
the Commission had, at the very least, a colorable claim of 
exclusive jurisdiction to consider the allegations and that the 
proper vehicle f or the management company t o contest the 
Commission ' s j urisdictio n was by direct appeal a f ter the Commission 
had acted . 

After the time for r ehearing of the Supreme Court's opin ion 
had expired, Staff scheduled an i nformal confe rence 1n St . 
Petersburg for February 8, 1991 . Whe n the parties were unable to 
reach a settlement at the informal conferen ce , a docket was o pened , 
and the matter was scheduled for hearing on April 19, 1991. 

Use of Prefiled Testimony 

All testimony which has been prefiled in this case will be 
inserted into the record as though read after the witness has take n 
the stand and affirmed tho correctness of the testimony and 
e xhibits , unle Gs there is a s ustainable objection . All testimo ny 
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remains subject to appropriate objections. Each witness will have 
the opportunity to orally summarize his testimony at the t ime he or 
she takes the stand. 

In this docket the compla i nant is a consumer, who is unable to 
compel Florida Power Corporation (which is not a party to this 
docket), to prefile testimony. Therefore, compla i na nt will be 
permitted to call as a witness the Florida Power Corporation 
employee listed in his Prehearing Statement (Samuel Nixon), despite 
the fact that Mr. Nixon has not prefiled testimony. Respondent 
will be permitted to depose Mr. Nixon for discovery purposes , at 
any time prior to the hearing i n this cause on Apri l 19, 1991 . 

Use of Depositions and Interrogatories 

I 

If any party desires to use any portion of a deposition or an 
interrogatory , at the time the party seeks to introduce that 
deposition or a portion thereof , the request will be subject to 
proper objections and the appropriate evidentiary rules will 
govern. The parties will be free to utilize any exhibits reques ted I 
at the time of the depositions subject to the same conditions. 

Order of Witnesses 

The witness schedule i s set f orth below in order of appearance 
by t he wit ness 's name, subject matter , and the issues which will be 
covered by his or her testimony. 

Witness 

oirect 

1 . 

2. 

John Falk 
(Complainant) 

Roy Brummer 
(Falk) 

Subiec t Matter 

All matters of the 
pending Complaint, i n
cluding but not limited 
to his audit of 
electric and gas bills 
for the Jefferson 
Building of the Terrace 
Park of Five Towns 
condominium community. 

Al l matters of the 
pending Complaint, in
cluding but not limited 
to his audit of 
electric and gas bills 

Issues 

All 
Issues 

All 
Issues I 
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3. 

4. 

5 . 

Samuel Nixon 
(FPC) 

Herm Geller 
(Respondent) 

Susan Tucker 
(Geller) 

for the Jefferson 
Building of the Terrace 
Park of Five Towns 
condominium community. 

The proper method of 
determining the increases 
in rates per kilowatt hour 
charged by Florida Power. 

The history and operations 
of the Terrace Park - Five 
Towns project , the purpose, 
intent and effects of the 
Jefferson Building 
management contrac t pro
visions, the maintenance 
fees paid by Jefferson 
Building residents, the 
facilities and service 
provided by Geller 
Management under the 
management contract, the 
role oi Herm Geller 
Enterprises, Inc., tho 
developer of the project, 
a nd the application of 
Commission Rules 25-6.049 
and 25-7.071 (3). 

The effects and implementa 
tion of the Jefferson 
Building management contrac t, 
the costs incurred by Ge ller 
Management for gas and 
electricity used in the 
Terrace Park - Five Towns 
project, the maintenance 
fees paid by Jefferson 
Building r esidents and 
increases in those fees, 
the effects of gas and 
electric rate increases for 
Terrace Park - Five Towns 
project and the units sold 
in the Terrace Park - Five 
Towns project. 

Al l 
Issues 

All 
I ssues 
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3 . 

4 . 

5. 

Samuel Nixon 
(FPC) 

Herm Geller 
(Respondent) 

Susan Tucker 
(Ge ller) 

for the Jefferson 
Building of the Terrace 
Park of Five Towns 
condominium community. 

The proper method of 
determining the inc reases 
i n rates per k ilowatt hour 
charged by Florida Power. 

The history and operations 
of the Terrace Park - Five 
Towns project, the purpose, 
intent and effects of the 
Jefferson Buildi ng 
management contract pro
visions, the maintenance 
fees paid by Jefferson 
Building residents, the 
facilities and service 
provided by Geller 
Management under the 
management contrac t, the 
role of Herm Geller 
Enterprises, Inc., the 
developer of the project, 
and the application of 
Commission Rules 25-~ . 049 
and 25- 7.07 1( 3) . 

The effects and implementa
tion of the Jefferson 
Building management contract, 
the cost s i ncurred by Geller 
Management for gas and 
electricity used in the 
Terrace Park - Five Towns 
project, the maintenance 
fees paid by Jefferson 
Building residents and 
i ncreases i n those fees, 
the effects of gas and 
electric rate inc reases for 
Terrace Park - Five Towns 
project and the units sold 
in the Terrace Park - Five 
Towns project . 

All 
Issues 

All 
Issues 

.., 
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6 . 

7 . 

carl Parker 
(Geller) 

Charles Parmelee 
(Geller) 

Rebuttal 

8 . John Falk 

The requirements and purposes 
of certain provisions of the 
Florida Condomin i um Law, 
Chapter 718, Florida Statutes, 
a nd its application to the 
Terrace Park - Five Towns 
project , communications . with 
the Division of Florida Land 
Sales and Condomin iums re
g a rding r equirements for the 
prospectuses for the Terrace 
Park - Five Towns condominiums, 
and t .he purpose , intent and 
effect of the Jefferson 
Building management contract 
provisions relating to 
maintenance fees paid by 
r esidents. 

The p r oper application of 
Commission Rules 25-6 . 049 
and 25- 7 . 071(3), the 
maintenance fees paid by 
Jefferson Building 
residents and the costs 
of Geller Manageme nt for 
electricity in providing 
services unde r its manage
ment contract . 

All matters r elated to 
the pending Compla i nt, in
clud i ng but not limited 
to his a udit of 
electric a nd gas bills 
for the Jefferson 
Building of the Terrace 
Park of Five Towns 
condominium community . 

3 , 4 , 5,6, 8 
9 , 10,11,14 
1 5 ,18 

1,2 , 3,4 , 5 
6,7 , 8,9, 10 
11, 13,14, 
15,17, 18, 
19,20, 2 1 

All 
Issues 

I 

I 

I 
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EXHIBIT LIST 

Exhi bit No. Witness 

John Falk 
(JF-1) 

Herm Geller 
(HG-1) 

Herm Gel l er 
(HG-2) 

susan Tucker 
(ST-1) 

Susan Tucker 
(ST-2) 

Description 

Complaint filed by John 
Falk wi th the Public 
Service Commission ' s 
Division of Consumer 
Affai r s , and all attach
ments appe nded thereto . 

J efferson Building 
Management Contract, 
October 1 , 1973, Service 
and Maintenance Agreement 
between H. Geller Manage
ment Corp. and Terrace 
Park - Five Towns, No. 15 
Inc . Sponsored by Herm 
Geller. 

Estimated budgets from a 
condominium prospectus of 
Quincy , Radcliff , Syracuse , 
Tiffany and University 
Buildi ngs filed with the 
Florida Department of 
business Regulation. 

Effects of Electric Rate 
Increa-;es if implemented in 
1989 or 1990. 1989 and 
1990 electric cos t data for 
Terrace Park - Five Towns 
project and projections of 
electric rate i ncr eases of 
~t to 9 3 / 4% a nd increases 
i n resident maintenance 
fees. 

Effects of Gas Rate 
Increases if implemented in 
1987 , 1988, 1989 or 1990. 
1987 through 1990 gas cost 
data for Terrace Park -
Fi ve Towns project and 
projections of gas rate 

., 
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(ST-3) 

(ST-4) 

(ST-5) 

(CP-1) 

(STAFF-!) 

(STAFF-2) 

Susan Tucker 

Susan Tucker 

Susan Tucker 

Charles Parmelee 

Herm Geller 
Susan Tucker 

Herm Geller 
Susan Tucker 

increases of 5% and 
increases 1 n r eside nt 
maintenance fees. 

H. Geller Management 
Electric Expenses . Montrly 
and annual electric cost 
data for Terrace Park -
Five Towns project for 
1982 through 1990, number 
of units sold in the pro
ject on a monthly basis . 

Jefferson Bui ld i ng Meter 
Electric Costs Octob~r , 
1988 through December, 
1990. Monthly electricity 
cost data for electric 
meter located i n Jefferson 
Building for October 1988 
through December 1 990 . 

Project Electric Costs . 
Monthly electricity cost 
data for all meters in 
Terrace Park - Five Towns 
project other than meters 
located in individual 
condominium buildings for 
October 1988 through 
December 1990. 

Cha rles Parme lee Vita. Vita 
Vita or resume of Charles 
Parmelee . 

Estimated budge ts of 
Terrace Park-Five Town s 
buildings filed with 
the Florida Department 
of Business Regul a tion. 

Worksheets pre pared by 
Geller and provided to 
PSC auditor including, 
H. Geller Management 
Electric expenses ; 
electric history; break-

I 

I 
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(STAFF-3) 
Herm Geller 
susan Tucker 

down of maintenance 
contract terms for 
each building; electric 
1988; elect~ic 1989; 
electric 1990. 

Staff audit of books and 
records produced by the 
H. Geller Manageme nt 
Corporation at its St. 
Petersburg headquarters. 

PARTIES' STATEHENT OF BASIC POSITION 

JOHN FALX CFALKl : The basic position of John Falk in this 
proceeding is that H. Geller Management Company has unlawfully 
collected more for electricity and gas from the residents of the 
Jefferson Building of the Terrace Park of Five Towns condominium 
community than it has ~aid. 

H. GELLER HANAGEHENT CORPORATION (GELLER): The basic po~ition of 
Geller Management is that the Commission Rules relating to metering 
of gas and electricity and allocation of electric and gas cost by 
sub-metering or other methods (Rules 25-6.049(5) and (6) and 25-
7.071(2) and (3) do not apply to the Jefferson Building management 
contract of Geller Management . If applied to any degree to the 
Geller Management contract for the Jefferson Building, the 
operation of the Jefferson Building management contract does not 
violate the provis i ons of either of the two Commission Rules . The 
Jefferson Buildi ng residents do not pay a fee or charge for 
electricity or gas; they pay a single flat maintenance fee -- not 
tied in any way to consumption of electricity or gas by individual 
residents or the Jefferson Building -- a fee fixed by contract . 
The only part of the maintenance fee i n any way related to 
electricity costs incurred by Geller Manageme nt, which is no t 
separately stated or billed, are tho amounts by which the 
maintenance fee has been increased under Article VI (d) of the 
management contract . It is totally unfai r and improper to apply to 
the Jefferson Building management contract, a 14 year contract 
enter~d into in 1979, provisions of Commissions rules that were 
Adopted in 1988 and 1986. For all o.f the reasons above tho 
Commission does not have jurisdiction over the operation of the 
Jefferson Building management contract or over the claims by Johr 
Falk that prior calculations of maintenance fees were incorrect or 
other alleged violations of its contract may have occurred in 1982 
and 1983. 
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STAFF: The H. Geller Management Corporation (Geller) has acted as 
a public utility and has violated Commission rules in ~harging unit 
owners more for electricity and gas than it has paid the utilities 
providing service, Florida Power Corporation, and Peoples Gas 
System . Geller should be ordered to cease overcharging for 
electric and gas , and should be required to reimburse unit owners 
for the amount it has profi ted from resale of electricity a nd gas . 

STATEMENT Of ISSUES AND POSITIONS 

Factual Issues 

ISSUE 1: Whether H. Geller Management Company has collected more 
from the residents of the Jefferson Building of Terrace 
Park of Five Towns condominium commun ity for elcctr~city 
than it has paid Florida Power . 

f:AL}S : 

GELLER: 

STAFF : 

Yes . H. Geller Management Company has collected more for 
electricity than it has been charged by the uti lity. 

No. 

Yes. Agree with Falk. 

ISSUE 2: Whether H. Geller Management Company has collected more 
from the residents of the Jefferson Building of Terrace 
Park of Five Towns condominium community for gas than it 
has paid Peoples Gas . 

FALK : Yes. Geller has collected more for gas than it has been 
charged by the utility. 

GELLER : No. 

STAFF: No position at this time. 

ISSUE 3 : In what ways, if any , do the practices of H. Geller 
Management Corporation (HGMC) purs uant to its September 

I 

I 

1, 1979 management contract with the condominium 
ass ociation Terrace Park of Five Towns, No. 15 , Inc . 
involve the use of or receipt of benefit f rom , and 
payment to HGMC for electricity by owners of condominium I 
units in the Jefferson Building, for which e l ectricity 
HGMC is the customer or record with Florida Power 
Corporation? 
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UI.tK: 

GELLER: 

STAFF: 

John Falk asserts and maintains that the prac tices of H. 
Geller Management Company pursuant to its maintena nce 
contract with the Jefferson Building r esult in the 
receipt by H. Geller Management Company of payment for 
electricity by the owners of un i t s therein. 

The practices of H. Gello r Management Corporation under 
its management contract with the Jefferso n Building 
condominium association do not involve the use of o r 
benefit from, or payment to H. Geller Management 
Corporation for electricity for which H. Geller 
Management Corporation is customer of reco rd with Fl orida 
Power Corporation. Simply stated, H. Geller Management 
Corporation does not charge and residents uo not pay for 
electricity. Each Jefferson Building reside nts pays his 
own bill for the electric meter for his own i~dividual 

condominium unit. The residents pay a single, fixed rate 
maintenance each month for all of the services and 
facilities provided by H. Geller Mana gement Corpor ation 
under its management contract. 

There is no separate charge for electricity, gas , 
insurance, s wimming pools, or a ny other i nd iviaual cost 
or expense incurred by H. Geller Management Corporation 
in providing all of the facilities and ser vices with in 
the project . Electricity is but one of the costs 
associated with providing all of the services and 
facilities to Jefferson Building residents. The 
maintenance fee is not dependent in any wa y on the amount 
of consumption of electricity by a single resident or all 
of the residents , just as it is not depe ndent o n the 
amount of use any of the other services and facilities . 

The contract its elf provides that s pecified increases 
(including the increase for electricity at issue) in the 
maintenance fee shall represent increases for public 
utilities. In this respect unit owners pay Geller for 
electricity, which Geller has purchased from Florida 
Power Corporation. 

ISSUE 4: If Commission Rule 25-6.049(6) is applicable in any way 
t o the practices of HGMC pursuant to its September 1 , 
1979 management contract with tho condominium association 
Terrace Park of Fi ve Towns, No. 15, Inc., can it be 
reasonably determined whe her Jefferson Building 
residents have re imbursed HGMC more than its actu~l cost 
of electricity for the electricity actually utili zed by 
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IA1.tlS : 

GELLER : 

the Jefferson Building residents? I f s o , has HGMC been 
reimbursed by Jefferson Building residents more tha n its 
actual cost of electricity for the elec tricity actually 
util ized by Jefferson Building res idents ; i f so , by h ow 
much? 

a. If so, has HGMC been reimbursed by 
Jefferson Building residents more 
than its act ual cost of electricity 
for the electricity actually 
utilized by Jefferson Building 
residents; if so , by how muc h? All 
witnesses . 

John Falk asserts and ma i ntains that it i s f actu lly and 
reasonably possible to determine and c o nc lude t hat the 
residents of the Jefferson Building have r eimoursed H. 
Geller Management Company for more than i t s act ual cost 
of electricity. 

No . H. Geller Management corporation inc urs a multitude 
of costs in providing all of the services a nd facili t ies 
called for under the management contract t o Jeffe r son 
Building residents, and all Terrace Pa r k - Five Towns 
residents. Those costs are no t tie d t o or can they be 
allocated to any given building within the project . Al l 
of the buildings have "house" meters, me t e r s tha t recor d 
the electricity used for hall lights , e l e va t ors a nd 
exterior lights in tho bu ild i ngs , but a t least five 
buildings have other facilit i es tie d into t hose meters . 

All of t h e common are as, fac ilities and services are 
available to and used by residents f rom all buildings 
throughout the project, so the re is no wa y t 0 determine 
what portion of the cost of electrici ty is used by or 
should be allocated to Jeffers on Building resident s . 
Similarly, as stated above the residents d o not pay a 
separate charge for electricity . The y pay a single flat 
monthly maintenance that covers a ll services and 
facilities available under the management contract . 

Again, there is really no way to de t e rmi ne the amount 
paid by Jefferson Building residents 11 for e l ectricity" or 
the amount of electricity c ost incurre d by H. Gel l e r 
Management Corporation in providing services a nd 
facilities to Jefferson Bui lding res ide nts . The on l y 
part of the maintenanc e fee paid by Jeffe r son Bui ld i ng 
residents that i s related in any way to e l ectricity is 

I 
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STAFF : 

the $3.13 average per month by wh ich the mainte nance fee 
was increased purs uant to Article VI(d) of the contr act . 
H. Geller Management Corporation's electric costs , under 
any method of allocation of Jefferson Building residents, 
greatly e xceed the $3.13 amount . 

Rule 25-6.049(6) is applicable and Geller has been 
reimbursed by uni t owners more than the actual co~t it 
paid f o r electricity . 

ISSUE 5 : Does H. Geller Ma na geme nt Corporation collect fees or 
charges for electrici ty billed to its account by Florida 
Power Corporation? If so , what specific fees and charges 
and i n what amount have been collected? All wi nesses . 

.fb.ltK : 

GELLER: 

STAFF: 

John Fa lk asserts that H. Geller Management Company does 
collect fees or charges for electricity bill ed to H. 
Geller Management Company by Florida Power, and that the 
amounts are set forth in John Falk' s Complaint before the 
Public Service Commission. 

No. As stated above, H. Geller Ma nagement Corporation 
does not collect fees and c harges for electricity . The 
only part of the maintenance fee paid by Jefferson 
Bu ilding resid e nts that is in any way related to H. 
Geller Management Corporation ' ~ electricity cost is the 
$3 . 13 average pe r month by whic h this fee has been 
increa sed pursuant to Article VI (d) of the contract . 
That amount is fixed and not related i n any way t o 
con s umpt ion of electricity or by Jefferson Building 
residents or by all residents collectively . 

Pursuant to the contract, cer tain i ncreases in the 
maintenance fee a re specifically to cover electricity 
cost increases. In this respect Geller collects fees for 
electricity. The amount Geller has overcharged can be 
calculated by comparing the total increase in FPC ' s 
billings t o the total amount of inc r ease Geller has 
billed unit owners pursuant to Article VI (d) of the 
contract . 

ISSUE 6 : In what ways , if any , do the practices of H. Geller 
Ma nagement Corporation (HGMC) purs ua nt t o its September 
1, 1979 management c ont ract with the condominium 
a ssociation Terrace Park of Five Towns, No. 15, Inc . 
involve the use of or r eceipt of benefit from, and 
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~: 

GELLER: 

STAFF: 

payment to HGMC for gas by owners of condominium units in 
t .he Jefferson Building, for which gas HGMC is the 
customer of record with Peoples Gas Company? 

John Falk asserts and maintains that H. Geller Management 
Company's practices do result in the payment by the 
Jefferson Building for gas. · 

Just as stated above for electricity, H. Geller 
Management Corporation ' s collection of maintenance fees 
under the management contract does not constitute payment 
by residents for gas used by or be nefitti ng the 
residents. Residents pay a single maintenance fee for 
all of their services and facilities, including gas. The 
individual condominium units do not have separate meters 
for gas ; Commission Rule 25-7.071(2) requires sep~rate 
meters for buildings constructed after January 1987 . The 
Jefferson Building was built in 1979. See further 
explanation in Issue 1 above. 

The contract itself provides that specified increases 
(including the increases for gas at issue) in the 
maintenance fee represent increases for public utili ties . 
In this respect unit owners pay Geller for gas. 

Legal Issues 

ISSUE 7 : Whether H. Gelle r Management Company is genera lly subject 
to the juri sdiction of the State of Florida Public 
Service Commission. 

UIJS: 

GELLER: 

STAFF: 

H. Geller Management Company is s ubject to the 
jurisdiction of the State of Florida Public Service 
Commission. 

No. Geller is not subject to the jurisdiction of the 
Commission. 

In reselling electricity and gas Geller is acting as a 
public utility and is subject to Commission jurisdiction. 

I 

I 

ISSUE 8: Whether the issues in dispute between John Falk a nd H. 

1 Geller Management Compa ny are a matter of contract over 
which the State of Florida Public Service Commission 
should or can cons titutionally assert jurisdiction. 
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~: H. Geller Management Compa ny is subject to the 
jurisdict ion of the State of Florida Public Service 
Commission . 

GELLER: No . The issues in dispute between John Falk and H. 
Geller Management Corp. are a matter of contract over 
wh ich the Public Service Commission has j urisdiction. 

STAFF: In reselling electricity and gas Geller is actinq as a 
public utility and is subject to Commission j urisdiction. 

ISSUE 9: Whether, under applicable Florida law, H. Geller 
Management Company has collected more from the residents 
of the Jefferson Building of Terrace Park of Five Towns 
condominium community for electricity than it has paid 
Florida Power. 

fh.I.£: Yes. 

GELLER : No. 

STAFF : Yes. 

ISSUE 10: Whether , under applicable Florida law, H. Geller 
Management Company has collected more from the residents 
of the Jefferson Building of Terrace Park of Five Towns 
condominium community for gas than it has paid Peoples 
Gas. 

GELLER : No . 

STAFF: No position at this time. 

ISSUE 11: Do the provisions of Commission Rule 25- 6 . 049(5) a nd (6) 
apply to ~he practices of HGMC pursuant to its September 
1 , 1979 management contract with the condominium 
association Terrace Park of Five Towns, No. 15, Inc . ? 

.f,ALK: John Falk asserts and maintains that the provisions of 
Rule 25-6.049(6), Florida Administrative Code, do apply 
to the practices of H. Geller Management Company pursuant 
to its maintenance contract with the Jefferson Building . 
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GELLER: No. (a) Rule 25- 6.049(5) addresses individual met ering 
of separate occupancy units . Becaus e the Jcf fers o n 
Building was constructed prior to the Janua ry 1! 1981 , 
cut-off date, the rule doesn ' t a pply--e ve n t hough the 
condominium units are separate ly me tered. (b ) Th e e ntire 
regulatory scheme of Rule 25- 6. 0 49 ( 5 ) and (6) is direct ed 
to occupancy units. Because of the s e pa r ate met e r i ng , 
the circumstances involved in this case involve o n l y the 
project wide electricity used by H. Geller Ma nagemen t 
Corporation in providing all of the services and 
facilities c a lle d for in the management a greement. (c) 
If in any way applicable to the J effer son Building 
setting, Rule 25- 6 . 0549(6) (b) adopted in 1988 can not be 
nine years late r appl i e d to the management contract in 
place s i nc e 1979. (d) If at a l l applicable , which H. 
Geller Manage me nt Corporation denie s, the r ule can o n ly 
be applied from October 1988 f o rwa rd. 

ST.AFF: Yes . Agre e wi th Fa lk . 

ISSUE 12: Is the applicati on of Commiss ion Rule 25- 6 . 0 49(6) to the 
practice s of HGMC pursuant to its Septemb~r 1, 197l:' 
management contract with the condo minium association , 
Terrace Park of Five Towns, an unconstitutional 
impairment of the contract rights o f HGMC or the 
association in violation of Article I, Sect ion 10 of the 
Florida Constitution and Article I, Sect ion 10 of the 
Uni ted States Cons t i tution? 

f.AltK : 

GELLER: 

John Falk asserts and maintains that the application of 
Rule 25-6.049(6), Flor i da Adminis tra t i ve Code , to the 
maintenance contrac t between the J e fferson Bu ilding a nd 
H. Geller Management Company in no way cons t itutes an 
unconstitutional impairment of contract rights, nor in 
any othe r manner or way infringe s upo n cons t itutional 
r i ghts. 

Yes. The Jefferson Buildi ng ma na g ement contract was 
entered into in good faith in 1979 , in f ull compliance 
with Commission Rules. Indeed, a l though not required 
individual condominium units were g iven separate met ers . 
The contract was in effect for nine yea r s whe n Ru le 25-
6.049(6) (b) was adopted by the Commission t o requ ire t hat 
"fee and charges collected by a cus t omer o f r ecor d for 
electricity ... shall not r e imburse(s ) the c u s t omer of 
record for ... more than the cus tome r' s a c tua l cost o f 
electric ity. " Any a ttempt to now app l y t hat pro v i sion t o 

I 

I 

I 
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STAFF: 

go back to 1980, 1981 or any prior year and conclud e (as 
suggested · ·b;y Mr . Falk) that collection of the 
maintenance fee somehow violated tha non-exis t e nt rule is 
patently improper, unfair and i n violation of the 
Constitutional protection against i mpairment of contract . 
There is similarly no fair, proper or legally permissible 
way to apply the 1988 provision of the rule t o the 
remaining five years of the contract term. Doing so rips 
apart the basis "single maintenance fee" conc ept of the 
contr act. 

No. Constitutional claims of contractual i nterfe rence 
have been un i versally rejected by the courts in the face 
of the Public Service Commission's exercise of its 
statutory authority to regulate utility rates . 
Specifically, the Commission's regulation of ct.il ity 
rates is considered a valid exercise of its police power. 
When an existing contract is voided by the Commission ' s 
actions, there is no unconst1tutional impairment o f 
contract under the Florida or United States Cons titution . 
H. Miller & Sons. Inc. y. Hawkins, 37 3 so . 2d 9 1 3 (Fla . 
1979); City of Plant City v. Mayo, 337 So.2d 966 (Fla . 
1976) ; City of Plantation y. Utilities Operat i ng Co . , 156 
So . 2d 842 (Fla. 1963); Union Dry Good Co. y. G"!orgia 
Public Service Commission, 248 u.s. 372 , 39 S . Ct. 117 , 63 
L.Ed . 309 ; Horne Building & Loan Assn. v. Blaisdell , 290 
u .s . 398, 54 s.ct. 231, 78 L.Ed. 413 (1934). 

See a l so St a t e v, Burr, 84 So. 61 (Fla. 1920) and Cohee 
y, Cres tridge Utilities Corp., 324 So . 2d 155 (Fla . 2 DCA , 
1975), which hold that the Public Service Commission has 
authority to raise as well as lower rates established by 
a pre-existing contract. In fact, Cohee holds that the 
Commission is not even permitted to take into 
consideration a p re-existing contract in its 
determination of reasonable rates. 

ISSUE 13: If Commission Rule 25-6.049(6) is applicable in any way 
to the practices of HGMC pursuant to its September 1, 
1979 management contract with the condominium 
association , Terrace Park of Five Towns, No. 15, Inc . , 
from what date should the rule be applied? 

.fal.tK : John Falk asserts and maintains that the principle set 
forth in Rule 25-6.049(6), Florida Administrat i ve Code , 
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GELLER: 

STAfF: 

is applicable to the practices of H. Geller Ma nagement 
Company retroactively to the point of beginning of 
violations. 

As stated above , the Rule may not be applied t ,o the 
existing management contract . If at all applicable , the 
only remotely possible way to apply the rule would be on 
a prospective basis from October, 1988 forward. 

No position at this time . 

ISSUE 14: If Commission Rule 25- 6.049(6) is applicable i n any way 
to the practices of .HGMC pursuant to its September 1, 
1979 management contract with condominium association 
Terrace Park of Five Towns, No. 15, Inc., can it be 
reasonably determined whether Jefferson Building 
residents have reimbursed HGMC more than its actual cost 
of electricity for the electricity actually utilized by 
the Jefferson Building residents? 

~: 

GELLER: 

STAFF: 

John Falk asserts and maintains that it is factually and 
reasonably possible to determine and conclude that the 
residents of the Jefferson Building have reimbursed H. 
Geller Management Company for more than its actua l cost 
of electricity. 

No . See discussion to Issue 4 under questions of fact 
above. As a matter of law the Rule is intended to 
address direct, separately stated fees and c harges t c r 
electricity costs being allocated to residents, or 
t enants. The plain language of the Rule refers to 
instances where occupancy units are not separately 
metered, and the use of " in-project" sub-meters t o 
allocate electric consumption and costs. The 
circumstances presented by this case--condominium units 
and a single maintenance fee that covers all services a nd 
facilities used by residents--is simply not one to which 
Rule 26-6 . 049(6) is intended to or should be applies. 

Yes. Rule 25-6 .049(6) is applicable and it can be 
reasonably determined that Geller has bee n reimbursed by 
unit owners for more than it actually paid for 
electricity. 

ISSUE 15 : Do the provisions of Commission Rule 25-7.071(2) and (3) 
apply to the practices of HGMC pursuant to its September 
1, 1979 management contract with the condominium 
association, Terrace Park of Five Towns, No. 15, Inc . ? 

I 

I 

I 
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r.A.I.JS: 

GELLER: 

STAFF: 

John Falk asserts and mainta ins that Rule 25- 7 . 071(3) 
applies to the practices of H. Geller Management Company. 

No . (a) Rule 25-7.071(2)(a) does not require separate 
metering of occupancy units such as in the Jefferson 
Bu ilding when built prior to 1987 . Thus the rule is not 
applicable at all to the present case. (b) Ru le 25-
7 . 071(3)(a) permits the use of sub-metering to llocate 
gas costs where individual metering of gas is not 
require. The Rule does DQt contain any provis ion that 
fees and charges collected may not exceed the cost of gas 
to the customer of record. The Rule has no application 
and does not prohibit the practices alleged by the 
complaint filed by Mr. Falk. 

No position at this time . 

ISSUE 16 : Is the application of Commission Rule 25- 7 . 071(3) t o the 
practices of HGMC pursuant to its Septembe r 1, 1979 
management contract with the condomin i um association, 
Terrace Park of Five Towns to prohibit or alter the 
practices o f the parties under that contract, an 
unconstitutional impairment of the contract rights of 
HGMC or the association in violation of Article I , 
Section 10 of the Florida Constitutio n a nd Art icle I , 
Section 10 of the United Stat es Constitution ? 

f:ALK: 

GELLER: 

STAFF: 

ISSUE 17: 

.E.MJS: 

John Falk asserts and mainta i ns that the appli=ation of 
Rule 25-7 . 071(3) , Florida Administrative Code, t o the 
maintenance contract between the Jefferso n Building and 
H. Geller Management Company i n no way constitutes a n 
unconstitu tional impairment of contract rights , nor in 
any othe r manner or way infringes upon constitutional 
rights. 

Yes . See discussion for Issue 12 above . 

No. See discussion for Issue 12 above. 

If Commissio~ Rule 25-7 . 071(3) is applicable in any way 
to the practices of HGMC pursuant to its September 1, 
1979 management contract with the condominium 
association , Terrace Park of Five Towns, No. 15 , Inc ., 
from what date should the rule be applied? 

John Falk asserts and maintains that the pr i nciple set 
forth in Rule 25-7 .071{3), Florida Administrativa Code, 
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is applicable to the practices of H. Geller Ma nagement 
Company retroactively to tho point o f beg i nning of 
violations. 

GELLER: The rule does not apply at all. 

STAFF : No position at this time. 

ISSUE 18: If Commission Rule 25-7.071(3) is applicable in any way 
to the practices of HGMC pursuant to its September 1, 
1979 management contract with condominium associa tion 
Terrace Park of Five Towns, No. 15, Inc., can it be 
reasonably determi ned whether the Jo,fferson Building 
residents have reimbursed HGMC more than its actual cost 
of gas for the gas utilized by Jefferson Buildinq 
residents? 

f:AL.K: 

GELLER: 

STAFF: 

John Falk asserts and maintains that it is fac tually and 
reasonably possible to determine and conclude that the 
residents of the Jefferson Building have reimbursed 
Geller for more than its actual cost of gas. 

No. Just as with electric costs, there is no rea sonable, 
rational calcul ation by which to determine the amounts 
"paid by" Jefferson Building residents for gas or the 
actual costs of gas used by somehow allocated to 
Jefferson building residents . See discussion in Issue 2 
above. 

Yes. Agree with Falk. 

ISSUE 19 : Commission Rule 25-7 . 071(3) does not contain a provision 
similar to Rule 25- 6.049(6) (b). Does Rule 25-7. 071(3) 
require that fees and charges collected by a customer of 
record for gas billed to the customer's account by the 
utility be determined in a manner which reimburses tne 
customer of record for no more than the customer ' s actual 
cost of gas? 

~: John Falk asserts and maintains that Rule 25- 7 . 071(3} 
does require that fees and char ges collec t ed by a 
customer of record for gas billed to the customer ' s 
account be determined in a manner which reimburses the 
customer of record for no more than the actual cost of 
gas. 

I 

I 

I 
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GELLER: No. On its face Rule 25-7.071( 3) d ocs not contain t he 
limitation of fees and costs col lected for actual gas 
costs . There is no way to read the Rule to contain the 
same requirements as the electric Rule 25- 6.049( 6 ) (b) . 

STAFF: No pos ition at this time. 

I SSUE 20 : Does Commission Rule 25-6.049(6) appl y t o use of 
electricity in areas other than occupancy units in 
commercial establishments, residential buildings, 
shopping centers, malls, apartment condominiums a nd other 
similar locations? 

fh.ltK: John Falk asserts and mainta i ns that Rule 25-6 . 049 ( 6) 
does apply to use of e lectricity i n areas other than 
occupancy units in condominiums. 

GELLER : No. The entire focus of Rule 25-6.049(6) is occupancy 
units . The purpose of the rule is t o e ncourage - 
mandate -- the use of individual meters for occupancy 
units -- condominium units, apartments , s t ores and shops 
in shopping cente rs and malls . The rule is not intended 
to be thrust into a setting where units are separately 
metered and a single , composite mainte na nce fee is paid 
for all services and facilities used by r esidents . 

STAFF: Yes. 

ISSUE 21 : Does the Commi ssion have jurisdiction to adjudicat e the 
claim by Mr . Falk that H. Geller Mana gement Corpora t ion 
breached its management contrac t with t he Jefferson 
Building condominium association in 1982 a nd 1983 by 
incorrectly calculating increases in the maintenance fee? 

~: Yes. 

GELLER : No . The principa l complaint o f Mr. Falk is that the 
calculation of increases to the maintenance fee i n 1982 
and 1983 under Article VI(d) of the management contract 
was incorrec t. If Mr. Falk is correct, this claim i s may 
state a cause of action for breach of contract that will 
support a civil action in circui t court. I t does not, 
however, present a claim over which the Commission h as 
jurisdiction. The Supreme court in Florida Public 
Servic e Commission y . Bryson, 569 So . 2d 1253 (Fla. 1990) 
held that the Commission has jurisdiction to d e t ermine if 
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STAFF : 

None. 

None . 

None . 

i ts rules and regulat ions ha ve been violated. That 
rul i ng does not create j urisdiction over the breach of 
contract claim raised by Mr . Falk. 

Generally no; only i nsofar as the alleged breach of 
contrac t may have been a violat~on of Commission rules, 
or Florida Statutes. 

STIPULaTED ISSUES 

MOTIONS 

OTHER MATTERS 

Based on the foregoing , it is 

ORDERED by the Florida Public Service Commission that these 
prec~edings s hall be governed by th is o rder un les s modifi ed by the 
Commission. 

By ORDER of Commissioner Gerald L. Gunter , as Prehearing 
Officer, this 18th day of AP RlL 1991 

(SEAL) 

MAP:bmi 
910056B.BMI 
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