
I 

I 

I 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSi ot• 

In Rc: Protests by Natural ) 
Gas Utilities of Appl icat ion ) 

DOCKET NO. 910031- GU 

of Regulatory Assessment ) ORDER NO. 24394 
Fcc Rule during Period of ) 
January- June 1990 . ) ISSUED : 4/ 19/91 ________________________________________ ) 

The fol l owing Commissioners participated in the disposition of 
this matter : 

THOMAS M. BEARD , CHAIRMAN 
J. TERRY DEASON 

BETTY EASLEY 
GERALD L . GUNTER 

ORDER SEtTING PROTESTS FOR INFORMAL HEARING 
AND PEBMITIING AFFECTED PARTIES TO FILE BRIEFS 

BY THE COMMISSION : 

Several natural gas utilities ha ve protested the Commission's 
application of its regu l atory assessment fee rule for the 
assessment p e r iod of January through June, 1990. The following 
circumstances gave rise to the utilities' protest: 

I n 1989 the Legislature adopte d section 366 . 14 , florida 
Statutes , which provided , for the f i r s t time, that municipals and 
gas district s were to be assessed the cost of the Commiss i on ' s 
safety regula t ion . Section 366.14 set a limit of 0 . 25 percent of 
gross operat i ng revenues for fees assessed municipa ls and gas 
districts , and it also raised the limit for regulatory assessment 
fees c harged i nves tor owned gas utilities to 0.5 percent of gross 
operating revenues . 

On the basis of the Commission 's projected cos ts of operation 
for 1990 and the utilities ' projected r e v enues for that period, 
Docket No. 891203 was ope ned t o amend Rule 25 - 7. 0131 , Flor ida 
Administrative Code to raise regulatory assessment fees for the gas 
industry. Commission staf f held a workshop on the proposed fee 
incr~ases on September 20, 1989. On the basis of the information 
received a t the workshop, staff recommended that the Commission 
inc rease assessment fees to fund the Commission ' s p roject ed 
operating budget for the 1990 fiscal year , and to adhere to t he 
legislat ive direct i ve of section 350.113(3), Florida Statutes , that 
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r gulatory fees should " . . . to the extent practicable, be r elated 
to tho cost of regulating such type of regulated company." Staff 
propor:ood an assessment fee rate of 1/4 of one percent for gas 
muni c ipals and gas districts, and an assessment fee increase for 
inves tor-owned utilities from 1/8 of one percent to 3/8 of one 
percent . 

The Commission approved the proposed increases on December 5 , 
1989. The Uotice of Rulemaking was published in the Florida 
Administrative Weekly on Dec ember 22, 1989, with a hearing date set 
for January 29, 1990, if a hearing was requested. The gas 
municipals and districts did reques t a hearing and contested the 
r e venue figures the staff had used to calculate the fee rate f o r 
them . The i nvestor-owned utilities did not participate in the 
rule" aking hearing. 

At tho hearing the utilities and staff agreed tha t the 
assessment rate shoul d be lowered for municipals and gas districts 
on the basis of revised revenue figures presented at the hearing . 

I 

Tho rate for investor-owned utilities remaine d at 3/8 of one I 
p rcont. The hearing officer recommended that the Commission adopt 
a rate of .1919 percent for municipals and districts and a rate of 
3/8 of one percent for investor-owned utilities. The Commission 
did so at its Agenda Conference on March 20, 1990 . Rule 25- 7 .013 1 
b came final on April 25 , 1990. 

Section 366 .14, Florida Statutes, and Rule 25-7.0131{2), 
Florida Administrati ve Code, provide that regulatory assessment 
fees wi ll be paid by the utilities in January and July based on 
gross operating revenues for the preceding 6 month period . In July 
ot 1990, when the investor-owned utilities paid t heir regulatory 
assessment fees , several companies paid assessment fees at the rate 
of 1/8 of one percent for January through April 25, when the rule 
wao final, and 3/8 of one percent for the remaining f1ve days in 
April and the months of Hay and June. Some companies paid the 
entire amount at the i ncreased rate, but informed the Commission 
that they did so unde r protest . 

In August, Commission s t aff advised the utilities by letter 
that their assessment fee payments should have been calculated at 
tho three-eighths of one percent rate for the e ntire January to 
Juno period . Those utilities that had paid a lesser amount were 
assessed a penalty. Five utilities protested the applicatio n of 
tho 3/8 of one perce nt rate for the entire period. They were City 
Gas Company o! Florida, Florida Public Utilities Company, Hiller I 
Cas Company, Peoples Gas System, and St. Joe Natural Gas Company. 
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The utilities object to the manner i n which the Commission 
applJed the assessment fee rate for the first s ix months of 1990. 
They claim that the old rat of 1/8 of one percent should have 
applied to the period from January 1 through April 24, before the 
amendment to the rule was final, and the ne w rate should have 
applied to the period from April 25 to June 30, after the new rate 
waa final. Tho u tilit ies state that the y did not recover 
assessment fees from their customers at the inc reased r ate for the 
period between January 1 and Apr i l 25. 

There do not appear to be a ny material factual issues to be 
resolved in this case. The issue is a legal and policy o ne : 

Should the January-June 1990 regu latory 
assessment fees due from investor owned 
natural gas utilities be calculated at the 
rate of 3/8 of o ne percent of gross operating 
revenues for t he e ntire s ix- month period? 

We consider it a ppropriate to add ress this iss u e by mea ns of 
an informal hearing under the provisions of section 120 . 57 (2), 
Florida Statutes. That section provide s that where there are no 
disputed factual matters , persons affected by an age ncy ' s action 
ahall be given the opportunity, upon reasonable no t ice , to provide 
a written statement challeng i ng the action of the agency and the 
grounds upon which the agenc y has chosen to justify its action . We 
will thorofare permit affe c ted parties , including those i nvestor­
owned natural gas utilities that have not specifically protested 
the Commission ' s a pplication of the assessment fee r ule, to file 
briefs informing us of the s ubs tantive bases of their objections to 
tho Commission ' s action. 

The grounds upon which the Commission has applied its 
regulatory assessment fee rule in this case are that section 
366.14, Florida Statutes a nd Rule 25-7 . 0131, Florida Admin istrative 
Code provide that wi th i n 30 days follow i ng the end of each 6 month 
period( July 30 for the January-June pe r iod , and January 30 for the 
July-December period) a utility shall remit r egulatory assessment 
fees baoed upo n gross revenues collecte d for the entire 6 month 
period, e ve n though the pe rce ntage rate at whic h the fees are 
assessed may change during the 6 month period . Also , because the 
regulatory assessment fee is not a rate or a tax , no proh ibitions 
og inat retroactiv ity are applicable t o it . 

The Commission recently approved true-up r ecovery of the 
portion of the regulatory assessment 1.ncrease attributable to 

nergy conservation cost recoveries in Docket No. 910002-EG . The 
oame true-up recovery will be appropr iate in th~ purchased gas cost 
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recovery proceeding (Docket No. 910003-GU) with respect to that 
portion of the assessment increase attributable to gas cost 
recoveries. 

Investor-owned natural gas utilities may file their briefs in 
this case on or before May 20, 1991. The utilities are not 
constrained to limit the content of their briefs to a response to 
the s pecific grounds set forth above . The utilities should also 
provide a schedule of their gross operating revenues for January 1, 
1990 through April 24 , 1990, and for April 25, 1990 through June 
30, 1990 . The i n forroation will provide the data necessa ry to 
determine any additional collections or any refu nds that may be due 
to the util i ties when we make our decision in this matter witho· .t 
the need for interrogatories or other discovery . 

Now therefore, it is 

ORDERED by the Florida Public Service Commission that this 
cause is set for an informal hearing under the provi sions of 
section 120 . 57(2) , Florida Statutes . It is further 

ORDERED that investor-owned natural gas utilities are 
permitted to file briefs in this cause in the roanner set forth in 
the body of this order. 

By ORDER of the Florida Public Service Commission, this 
19 th day of AP RIL , !991 

Reporting 

( S E A L) 
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NQTICE OF FQRTHER PROCEEDINGS OR JUPICIAL REYIEW 
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The Florida Public Service Commission is required by Section I 
120 . 59 (4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is a vailable under Sections 120.57 or 120.68, Florida statutes, as 
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well as the procedures and time limits tha t apply. This notice 
ahould not be construe d to mean all requests for an administrative 
hearing or judicial r e v iew will be granted or r esult in the relief 
sought . 

Any party adversely affec ted by this order , wh ich is 
preliminary , procedural or intermediate i n nature, may request : 1) 
reconsideration within 10 days pursuant to Rule 25-22 . 038 ( 2) , 
Florida Admin istrative Code , if issued by a Prehearing Officer; 2) 
reconsideration within 15 days pursuant to Rule 25- 22 .060 , Florida 
Administrative Code , if issued by the Commission; or J) judicial 
review by the Florida Supreme Court, i n the case of a n electric, 
gas or telephone utility , or the First Distric t Court of Appeal, in 
the case of a water or sewer utility. A motion for reconsideration 
shall be filed with the Di rector, Div i sion of Records and 
Reporting , in t he form prescribed by Rule 25-22 .060 , Florida 
Administrative Code . Judicial revie w of a prelimina r y , procedural 
or intermediate ruling or order is available if review of the final 
a c tion will not provide an adequate remedy . Such review may be 
requested from the a ppropriate court , as described above , pursuant 

o Rule 9.100, Florida Rules of Appellat e Procedure. 
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