
I 

I 

I 

BEFORE THE FLORIDA PUBLIC SERVICE COMJUSSION 

In r : R~1u~~ ~y FLORI DA WATERWORKS 
ASSOCIATION ! or 1 nvost~gat1on o f 
pro posed repeal o f Section 118(b), 
Interna l Revenue Code (Contributions­
in-aid-of-construct ion 

DOCKET NO . 860184 - PU 

ORDER NO. 2441 J 

I SSUED : 4/'22/91 

The following Commissioners participated in the disposi t ion of 

this matt er: 

BETTY EASLEY 
GERALD L . GUNTER 

MICHAEL Mc K. WILSON 

ORDER PENXING KQTIONS FOR RECONSIDERATI ON 
AND GRaNTI NG MOTION FOR CLARIFICATION 

BY THE COMM ISSION : 

CASE BACKGROUND 

As a result of the repeal of Sectio n 118(b), Inte rnal Rev~nue 

Code, under the Tax Reform Act of 1986, on January 1 , 1987 , 

contributions- in-aid- of- construction (CIAC) became i ncludible in a 

utility ' s gross i ncome for federal tax purposes . Accordingly, by 

Order No . 16971, issued December 18 , 1986 , th is Commission 

authorized corpor a t e uti l ities subject t o its jurisdiction to ame nd 

their service availability policies to "gross-up" CIAC, in orde r to 

meet the rc::Jult i ng tax impact . Since t he n, 44 water and/or 

wastewa t e r utilities have elect ed to implement the gross-up . Of 

these , only J7 r emain s ubject to the Commission ' s jurisdict ion . 

By Order No. 21266 , issued May 22 , 1989, we proposed to 

e s tablish certain guidelines to control the collec t ion of the 

gross-up. On June 12 , 1989 , Order No . 21266 was pro t est ed by the 

Florida Wate rworks Association (FWWA) and 14 water and/or 

was tewater ut1lities . 

By Orde r No. 214 36 , issued June 26, 1989 , we al~o proposed to 

r equire a number of utilities to refund a nounts of the g ross- up 

c o llec ted or to make adj ustments to their depreciation reserves. 

On or about June 17, 1989, Order No . 21436 was pro t ested by six 

w t o r a ndfor was tewater util iti es . 

""C'";::··-, .. 
L. ,) Iii -·1 • I 

5 • r · 22 ·• ., 0 3 s 2, h ,·, ,. &. • • • 

_ .. ",... . 
...,.,, ···-' ... ~. ,,, ... 

149 



r--
15 0 

ORDER NO. 24413 
DOCKET NO. 860184-PU 
PAGE 2 

Besod upon the protests of Orders No. 21266 and No . 21436, a 
formal hoer ing was hold on April 27 and 30 , 1990 . By Order 
No . 23541, isoued October 1, 1990, this Commission authorized the 
continuation of the gross-up, prescribed regulatory and accounting 
treatments therefor, and required that certain refunds be made. 

o,, Oc tober 16, 1990, Aloha Utilities, Inc. (Aloha) , one of the 
petitioners in this proceeding, filed a motion for reconsideration 
of Ordor No. 23541. Aloha also filed a reques t for oral argument 
on its motion for reconsideration, and a motion for a stay pending 
our decision on its motion for reconsideration . Also on October 
16, 1990, Palm Coas t Utility Corporation (PCUC) filed a motion for 
reconsider tion or clarification of the order . We granted Aloha's 
mot ion for a stay by Order No. 23936 , issued December 24, 1990 . 
Oral ergument was held on January 3 , 1991. 

ALQHA'S MOTION FOR RECONSIPEBATION 

I 

By Order No. 23541, we found that, for purposes of determining I 
whether any rotund of the gross-up is appropriate, we would offset 
not operating losses (NOLs) , NOL carryforwards, and investment tax 
credits (ITCs). Ho ... ·ever , we also held that , to the e xtent a 
utility could demonstrate that its NOLs or ITCs were "be low-the­
line", we would not require such an offset. 

In its motion for reconsideration, Aloha cites our decisio n in 
Poc ket No. 890277-WS, the application of Palm Coast Utility 
Corporation tor increased rates in flagler County, as reflected by 
Order No . 22843, issued April 23 , 1990. In that case , we imputed 
certain ITCs to PCUC ' s capital structure, and explained our 
adjustment as follows: 

Since it was through its own error that the utility d i d 
not realize the benefits of the ITCs, we do not believe 
that tho ratepayers should bear additional costs. We 
find, therefore , that the ITCs should be imputed to 
PCUC's capitol structure. 

Aloha argues that the above-quoted passage i ndicates that the 
benefits of ITCs should in all cases be preserved for t he 
ratepayers. According to Aloha, our decision to offset even above­
th -line ITCs will mean that the contribut ors , an l not t he I 
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r atepayers , will receive the benefit s of the ITCs . Aloha fu r t her 
contends that our failure to explicate our "deviation" from prior 
Commission practice is violative of Section 120 . 68 ( 12), Florida 
St a tutes, which states , in part : 

(12) The court s hall remand the case to the agency if it 
finds the agency ' s exercise of discretion to be: 

(c) I nconsistent with an officially stated agency 
policy or a prior agency practice , if 
deviat i on therefrom is not explained by the 
a gency 

We do not believe that we have deviated from our prior 
prac tice whatsoever. We imputed ITC ' s i n PCUC's rate c ase because 
it was PCUC ' s fault that they were not taken , and we did not 
be l ieve that PCUC 's customers should suffer due to the utility ' s 

mistake. In this case, we have also preserved the benefits of the 

ITCs for utility customers. The benefits are flowed back to the 
customers over time through normalization . Normaliza t ion is 

required by the Internal Revenue Code. As discussed by wi t ness 
Jac kson at the hearing, through normalization, ITCs are consider~d 
either zero cost capital with amortization below-the-line o r a 

c p i tal component with a weighted cost rate and a mortization a bove­
the-line. 

The treatment that we found to be appropriate i n Order No. 
23541 is also that which will naturally occur . As we stated in 

that Order: 

According to Witness Causseaux, howeve r, utilities will 
use their I TCs to reduce taxable i ncome from any source , 
inc luding the receipt of CIAC or cont ributed taxes, 
without regard to the outcome of this docket , in order to 
minimize their a c tual ta)( liabilities . As we ha ve 
already stated, until there is an actual tax liability , 
we do not b lieve that there is any tax burden created by 
tho collec tion of CIAC or contributed taxes. Our 
treatment will simply recognize what is ac~ually 

trans piring. 
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Based upon the discussion above, we find that our decision in 
this case is consistent with the prior practice of this Commission. 
Accordingly, Aloha's motion f or reconsideration is denied. 

PCUC ' S MOTION FOR RECONSIDERATION OR CLARIFICATION 

In Order No. 23541 , we also discussed the information that 
should be filed i n a petition i n order for the Commission to 
evaluate whether a utility should be authorized to collect a gross­
up. We specifically listed seven items that would be required in 
such a filing: the demonstration of an actual tax liability , a cash 
flow s tatement, a statement of i nterest coverage, a statement of 
alternative financing , justification for the gross-up, t he gross-up 
m thod selected , and proposed tariffs . 

In ita motion, PCUC reques ts that we reconsider o r clarify 
some of the filing requirements . First, PCUC requests t hat, in our 
determinations of need for a gross-up, we place more emphasis on 
the impact to a utility ' s ratepayers. We believe that PCUC ' s 
concern is appropriate . We never meant the criteria enumerated i n 
Order No. 23541 to be either exclusive or exhaus tive . They are 
simply guidelines . If a utility is able to demonstrate that 
without a gross-up its ratepayers will be harmed , we wil l, of 
course , taka that into consideration. In fact, we encouraqe 
utilities to submit whatever information the y believe will justify 
their collection of the gross-up. Any special concerns shou l d be 
addressed under the " justification for gross - up" criteri~n . 
Accordingly, PCUC • s motion for clarification of this issue is 
granted. 

Next, PCUC requests that we reconsider our decision to require 
a utility to d~monstrate not only a tax liabil i ty resulting from 
the col l c tion of the gross-up, but that a l ternative funds are not 

va i lablo at a reasonable cost. PCUC takes this to mean that cash 
flow is a threGhold consideration. We did not intend this to be 
the case . In fact, we specifically stated, at page 4 of Order No . 
23541 , that " (a]lthough we believe that cash flow is a 
consideration in the overall gross-up picture, it is only one of 
many ." At page 11 of Order No. 23541, we also stated that "the 
no d for a gross-up should be determined on a case-by-case basis , 
based upon the fact s and circumstances peculiar to e a c h utility . " 
w believe th t i f a utility has requested a gross-up , it s hould be 
able to demons trate that it has explored alternatives to the gross-

I 

I 

I 



I 

I 

I 

ORDER NO. 2 4413 

DOCKET NO. 86018~-PU 

PACE 5 

up and that reasonable alternatives are not available. PCUC ' s 
ootion for reconsideration of this issue is, therefore, denied. 

PCUC also requests that the cash flow statements required in 
tho criteria be on a prospective basis.· Although Order No. 23541 

is silent as to whether the cash flow statement should be o n a 
prospective or an historic basis, we believe that prospective cash 
flow tatoments are, in fact, more relevant to a prospective gross­
up. However, wo realize that putting this kind of information 
together can be expensive for small utilities. According l y, 
although we would prefer tho information on a prospective basis , if 
a utility ls unable to provide prospective cash flow statements due 
to budget considerations , we will allow the information to be 
provided on an historic basis. Accordingly, PCUC' s motion for 
clarification of this i ssue is granted. 

Finally, PCUC asks that we reconsider our decision to offset 
d bit deferred taxes associated with CIAC against credit deferred 
taxes in tho capital structure . In Order No. 23541, we stated 
that, " (i)n Florida, the norm is to offset debit deferred taxes 
against credit deferred taxes in the capital structure . If the net 
of tho crod~t and debit deferred taxes amounts is a debit, the 
acount is included in rate base. " We also noted that IRS Notice 
87-82 requires uti lities to follow the treatment afforded ~y the 
Coamisnion !or debit deferred taxes associated with CIAC. 

PCUC disputes whether the capital structure treatment is the 
no rm for debit deferred taxes. PCUC references Orders Nos . 22843 
and 21265, wherein debit deferred taxes associated with CIAC we te 
allowed rate base treatment. Witness causseaux, on behalf of 
Staff , testified that "this Commission treats credit balance 
deferred t xes as zero cost capital in the capital structure, the 
IRS would expect to find the debit ba lance deferred taxes used to 
offset tho crodi t balance or zero cost deferred taxes in the 
capital structure ." This testimony was not disputed at the 
h ar ing. Although PCUC has presented two cases wherein deoit 
do! rrod taxes were treated in rate base, two cases are not 
sufficient to prove tho "norm" of this commission . 

PCUC also argues that we based our decision in this regard, at 
least in port, upon a misstatement of Witness Ell ott ' s testimony . 
PCUC quot s Order No . 23541 , in part, as follows: 
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Notwithstanding the a bove , Wi tness Causseaux stated tha t 
a more simplistic approach would be to recognize the full 
debit deferred tax balance in rate base. Witness 
Elliott, howe ver, argued that the accounting treatment 
s ho u ld follow the regulatory treatment, and not vice­
v rsa. We agree. Although the proposed rate base 
treatment would be easier to administer , we believe that 
tho appropriate method of normalization is the capital 
structure method. This would keep the treatme nt in total 
compliance with Notice 87-82. 

I 

In h is testimony, Mr. Elliott proposed rate base treatment for 
tho dot rrcd t a xes. His s tatement about accounting trea t ment 
following tho regulatory treatment was made in refe rence to 
alternatives available for the taxes associated with the CIAC. Mr. 
Elliott also testified that Notice 87-82 r equires that, " to the 
extent that a u tility treats deferred taxes as zero cost capital, 
any prepayment of CIAC will result in the d e crease of the amount of I 
zero cost capi t al in the capital structure . " We believe that this 
supports our d ecision to afford capital structure treatmen t for the 
debit deferred taxes. 

Our decision in this case , as reflected by Order No. 23541, 
was designed to deal with a problem commo n to many utili t ies in as 
generic a fas h ion as possible. If conditions exists wh2re the 
debit doforred t axes warrant rate base treatme nt, those ~onditions 
can be presented t o the Commission on a case-by-case casis during 
a rate proceeding. Since PCUC has presented no evidence that has 
not already been considered by this Commission, its motion for 
reconsideration of this issue is denied. 

It is, therefore, 

ORDERED by the Florida Public Service Commission that Aloha 
Utilities, Inc .' s motion for reconsideration of Order No. 23541 is 
hereby denied, a s set forth in the body of this Orde r . It is 
further 

ORDERED that Palm Coast Utility Corporation' s motion for 
reconsideration of Order No. 23541 is hereby denied , as set for th 
in tho body of this Order . It is further 
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ORDERED that Palm Coast Utility Corporation ' s request for 

clarification of Order No . 23541 is hereby granted, as set forth i n 
tho body ot this Order. It is further 

ORDERED tha t Docket No. 860184-PU be a nd is hereby closed . 

By ORDER of the Florida Public Service Commission, this 

22nd d y of APRI L , 1991 
..;...;;.~--

STEVE TRIBBLE, Dlrector 
Division of Records a nd Reporting 

(SEAL) 

RJP 
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.NOTICE OF JUQICIAL REYIEW 

The Florida Public Service Commission is required by Section 
120.59( 4), Florida Statutes , to notify parties of any 
adminis trative hearing or judicial review of Commission orders that 
is available under Sections 120 . 57 or 120 . 68 , Flor ida Statutes , as 
well as tho procedures and time limit s t ha t apply. Th is notice 
should not be construed to mean all r equests for an administrative 
hearing or judicial review wil l be granted or result i n the relief 
sought. 

Any party adversely affected by the Commission ' s final action 
i n this matter may request judicial review by t he Florida Supreme 
Court i n the cooe o f an lectric, gas or t e lephone utility or t h e 
First District Cour t of Appeal in the case of a water or sewer 
utility by tiling a notice of appeal with the Director, Division of 
Records and Reporting and filing a copy of the notice of appeal and 

I 

he filing fee with the appropriate court. This filing must be 
c omplet ed within thirty (30} days after the issuance of this order , I 
pursuant to Rule 9 . 110, Florida Rules of Appe llate Procedure. The 
notice of appeal must be in the form specified i n Rule 9 . 900(a), 
Florida Rules of Appellate Procedure . 

I 
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