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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Application tor a rate 
incroaso in Collier County by 
Naples S wor Company d/b/a 
Haples Industrial Park, Ltd. 

DOCKET NO. 900757-SU 
ORDER NO. 24922 
FILED: 8/16/91 

Tho following Commissioners participated in the disposition of 
this uaatter: 

J. TERRY DEASON 
MICHAEL McK. WILSON 

ORDER DISMISSING APPLICATION FOR INCREASED BATES AND 
REQUIRING REFUND OF INTERIM REVENUES 

BY THE COMMISSION: 

CASE BACKGROUND 

N ples Sower Company (NSC or utility) is a class "C" 
wastewater utility which has been provid j ng service to an 
industrial park in Naples, Florida, since 1974. Upon granting NSC 
a grandtather certificate in 1986, this Commission approved NSC's 
then-existing rates . Tho instant proceeding is the utility's first 
r a te case before this Commission. 

NSC filed its application for increased rates on February 27, 
1991. Howover, the information filed did not meet the minimum 
filing requirements (MFRs) established in Commission rules . After 
being informed of the deficiencies , the utility submitted revisions 
to itn filing on April 23, 1991. The utility's filing was accepted 
as complete on April 23 , 1991, and that date was established as the 
offlcial dato of filing for this proceeding. 

The tos~ year for final rates is the projected twelve-month 
period ended December 31, 1991; the projected period is based upon 
the historical year ended December 31, 1990. The utility requested 
final rat~o designed to generate a revenue requirement of $292,079, 
an incre so of 334t . 

Tho utility requested interim wastewater rates designed to 
g norate $181 ,202 in annual revenues. This requested amount 
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exceeded i nter i m test year revenues by $113,872, or 169%. By Order 
No. 24737 , issued July 1, 1991, this Commission authorized NSC to 
c ollect interim waste water rates designed to generate $143,646 jn 
a nnual revenues , revenues 113% higher than interim test year 
r evenues . 

The utility asked that its request for rate relief be 
considered at a formal administrative hearing, and not be processed 
either through t he proposed agency action procedure provided for in 
Section 367 . 081(8) , Florida Statutes, or the staf1-assisted rate 
case procedure provided for i n Section 367.0814, Florida Statutes . 
Therefore , a formal admin istrative hearing was scheduled for this 
case o n September 5, 1991 . 

FAILURE TO GIVE PROPER NOTICE 

I 

Rule 25-22.0406(5) , Florida Administrative Code, states, 
"Within 30 days after the rate case time schedule has been mailed I 
to the utility, the utility s hall begin sending a notice approved 
by the Commission or its s t aff to its customers . " Th is 
Commission mailed the case schedule to the utility on May 9 , 1991 . 
Thus , noticing purs uant to the rule s hould have begun o n June a , 
1991. 

In this case , NSC did not even request approval of i ts notice 
until after thirty days had passed . The utility' s letter request­
ing our staff ' s approval o f its proposed customer notice is dated 
J une 17, 1991, and was received on June 20, 1991. Our staff sug­
gested changes to and g a ve v e rbal approval of the conte nt of the 
utility ' s proposed notice o n June 25 , 1991. We do no t know when 
after June 25, 1991 , the notice was sent to the customers , but we 
d o know tha t if sent, it was not sent in the time prescribed by 
Rule 25- 22 . 0 406(5) , Florida Administrative Code . 

In nrder No . 23123 , issued June 26, 1990 , in Docket No. 
891114 -WS, Application of Sailfish Point Utility Corporati on for a 
rate i ncrease i n Martin County , the Commission held that a 
utility ' s failure to comply wi t h the noticing requirements of Rule 
25-22.0406(5), Florida Administrative Code, den i ed due process to 
the customers a nd was enough, by i tself , to dismiss the util i ty ' s 
rate case. The Commission stated that th,e utility ' s " f ailure to 
provide timely notice has den ied its customers a time ly point of 
entry i nto this proceeding and tha t failure constitutes a violation ·I 
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of their r i ght of procedural due process." This, taken alone, was 
a " compelling reason" to dismiss the utility's application. Upon 
considering the other procedural flaw in the utility's case--the 
revis d MFR schedules c hanging the revenue requirement that was 
attachod to one witness ' s prefiled testimony--with the noticing 
error, the Commi ssion dismissed the case. 

The noticing rules serve the important purpose of providing 
parties and potential parties with procedural due process. Were 
NSC's customers to intervene, they would have had to prefile direct 
testimony on July 18, 1991. The customers may very well have 
received notice of the rate case proceeding just days before they 
were to file the testimony by which they must support their 
pos i tion. 

Becau s e NSC did not comply with Rule 25-22.0406(5), Florida 
Administrati ve Code, and , thus, denied its customers procedural due 
process, we hereby dismiss NSC's rate case. Any interim revenues 
collected by NSC shall be ref unded to the customers with interest , 
and said refund shall be made in accordanc e with Rule 25-30.360, 
Florida Administrative Code. 

In closi ng , we take this opportun~ty to admonish the ut i lity 
to be more cooperative with our staff in the future. As evidenced 
by responses received to several staff interrogatories, NSC appears 
more interested in being argumentative, non-respons i ve, and un­
cooperative than in providing the information requested . Our staff 
has endeavored to work closely with NSC in this NSC ' s first rate 
case, but NSC appears more desirous of an adversarial approach to 
every aspect of its dealings with this Commission . 

It is, therefore 

ORDERED by the Florida Public Service Commission that the 
a pplication of Naples Sewer Company for increased rate s is hereby 
dismissed upon the Commission ' s own motion, for Naples Sewer 
Company ' s f ilure to comply with Rule 25-22.0406( 5 ), Florida 
Administrative Code. It is further 

ORDERED that Naples Sewer Company shall refund all interim 
r e venues collected in excess of its originally authorized revenues, 
p l us i nterest , in accordance with Rule 25-30.360, Florida Admini­
strAtive Code . It is further 
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ORDERED that the docket shall remain open pending completion 
of the required refund , our staff's verification of the accuracy of 
said refund, Naples Sewer Company's filing revised tariff sheets, 
and staff ' s approval of said revised tariff s heets . 

By ORDER of 
16th day of 

the Florida Public 
AUGUST 

Service Commission, 
1991 

this 

I 

STEVE TRIBBLE, DLrector I 
Div ision of Records and Reporting 

(SEAL) 

HF 
by· 

I 
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NOTICE OF FUBTHER PROCEEDINGS OR JUPICIAL REVIEW 

The Florida Public Service commission is required by Section 
120.59(4), Florida Statutes, to notify p~rties of any 
administrative hearing or judicial review of Commi~sion orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
s hould not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by the Commission ' s final action 
in this matter may request: 1) reconsideration of the decision by 
filing a motion for reconsideration with the Director, Division of 
Records and Reporting within fifteen (15) days of the issuance of 
this order in the form prescribed by Rule 25-22.060, Florida 
Administrative Code; or 2) judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephone utility or the 
First District court of Appeal in the case of a water or sewer 
utility by filing a notice of appeal with the Director, Division of 
Records and Reporting and filing a copy of the notice of appeal a nd 
the filing fee with the appropriate court. This filing must be 
completed within thirty (30) days after the issuance of this order, 
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The 
notice of appeal must be in the form specified in Rule 9.900 (a), 
Florida Rules of Appellate Procedure. 

339., 
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