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CAll BACICDlOQIIP 

Both Pasco County (County) and the City of Zephyrhills (City) 
filed timely objections to Betmar Utilities, Inc.'s (Betmar or 
utility) application to amend its certificated territory. The c ase 
was referred to the Division ot Administrative Hearings (DOAH) for 
hearing. Subsequently, the County and Betmar resolved their 
differences. The case was returned to the Commission whereupon it 
was discovered that the City's objection had not been resolved. It 
was referred again to DOAH for resolution of the remaining 
objection. 

The hearing was held on May 9, 1991. The City, Betmar and 
staff filed Proposed Findings of Fact and Conclusions of Law with 
DOAH . The Hearing Officer's Recommended Order was filed on July 
16, 1991 . Exceptions to the Recommended Order were filed by the 
utility and Staff. 

Under Rule 28-5 .405(2), Florida Administrative Code, the 
Agency must issue its final order within 90 days of receipt of the 
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Recommended Order. The Reco.aended Order muat be considered at a 
public meeting. It cannot be a de novo review, but must be 
confined to the record subaitted to the agency together with the 
Recommended Order. 

Pursuant to Section 120.57(10), Florida Statutes, the agency 
may adopt the Reco .. ended Order as the final order of the agency. 
The statute further states that the agency 

may reject or modify the conoluaiou of law 
and interpretation of adainiatrative rules in 
the reco-ended order, but aay not reject or 
modify the findings of fact unless the agency 
first determines from a review of the complete 
record, and states with particularity in the 
order, that the findings of fact were not 
baaed upon coapetent aub .. tantial evidence or 
that the proceedings on which the findings 
were based did not co~ply with essential 
requirements of law. 

DIICQIIIQI Ql IIIQJI 

ISSOI 1: Should the exceptions to the Hearing Officer's 
Recommended Order be accepted? 

RICOJQ(QDATIOM: Yes. The exceptions filed by the Petitioner 
(utility) to the rejection of its proposed Findings of Fact 14 and 
2 6 and to the conclusions of Law should be accepted. The 
exceptions filed by the utility to the Hearing Officer's Finding of 
Fact 20 should be rejected as that finding has record support. The 
utility' s exception to the Hearing Officer's Finding of Fact 21 
should be accepted. The exceptions filed by Intervenor Staff 
regar d i ng reject~on of Petitioner's proposed Finding of Fact 14 and 
the Conclusion of Law should be accepted. (DAVIS) 

STAll A1QLY8I8: Exceptions to Findings of Fact - The Hearing 
Office r rejected two of the utility's proposed findings of fact, 
and the uti lity f i led exception• to these rejections. The rejected 
proposed findings of tact are as toilowa: 
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Utility Proposed Finding of Poet 14 - Betmor provides sewer 
collection services only. sewer treot .. nt services ore provided by 
Pasco county under on oqree .. nt with Betaor Utilities. 

Utility Finding of Fact 26 - No further investment in the sewer or 
water plant is requir.ed tor Betaar to provide service in the area 
for which extension has been requested. 

The Hearing Officer rejected Proposed Finding of Poet 14 as an 
improper legal conclusion. In Revievinq Staff's opinion, the two 
sentences are statements of fact and are supported by competent 
substantial evidence in the record. (See T.18, 32, 33) 

The Hearing Officer rejected Proposed Finding of Poet 26 as an 
improper legal conclusion, referring the reader to Hearing Officer 
Finding of Fact 17. That finding states: "Betmar anticipates a 
reduction in water and sewer rates if the extension is approved." 
In Reviewing staff's opinion, Batao~ '• Proposed Finding of Fact 26 
is not a legal conclusion and is SUlJported by coapetent substanti.al 
evidence in the record. (See T. .. 5, 46) Further, the Hearing 
Officer's reference to her Finding 0 1 Poet 17 is confusing because 
that finding addresses Betmar•s ontici~at~d reduction in water and 
sewer rates and has nothing to do with the issue of need for 
additional investment. 

Based on the foregoing, Reviewing Staff recommends these 
exceptions be accepted. 

The utility also filed yceptions to the Hearing Officer's 
Findings of Fact 20 and 21. The utility stated Finding of Fac t 20 
is improper since it is a speculative conclusion unsupported by 
competent substantial evidence and that Finding of Fact 21 is 
irrelevant. Fi nding of Fact 20 states that the County has placed 
a possible qualification on the term of years (in the bulk services 
agreement) in stating its first responsibility is to its own 
customers . Fi nding of Fact 21 states the bulk services agreement 
has not been approved by the Public Service Commission. 

In Reviewing Staff's opinion, the Hearing Officer's Finding of 
Fact 20 is supported by the record and the utility's exception 
should be rejected. (See Ex. 3 and T. 33) Staff agrees that the 
Hearing Officer's Finding of Fact 21 is irrelevant. It is also not 
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supported by competent subetantial evidence in the record. 
Therefore, the utility's exception should be accepted. 

Intervenor Staff • s exception is that the Hearing Officer 
failed to find that the utility's wastewater service was a 
wastewater collection systea only. Her rejection of the utility's 
proposed Finding of Fact 14 led to an iaproper legal conclusion and 
overlooked the record support showing that the utility provides 
collection services, not treat..nt .. rvices. This exception should 
be accepted. 

IICilTIOMS TO CQICLVIIQII 01 LAI: The utility also filed 
exceptions to the Hearing Officer • s Conclusions of Law in two 
areas: 

1) The Hearing Officer concluded t.ttat the 25-year bulk 
services agreement does not aeet th land ownership or long-term 99 
year lease requirement of Rule 25-10.036, Florida Administrative 
Code, and that the application wa• thereby aaterially deficient. 

The utility arques that the rul ' does not even contemplate a 
situation in which treatment is provi ~ by a governmental entity 
to a private utility that only provides collection service. The 
rule clearly pertains to a utility providing treatment facilities 
where it must deaonstrate ownership or lease the site upon which 
the facilities are located. The Hearing Officer's conclusion as to 
the legal effect of that rule is erroneous as a matter of law. 
Reviewing Staff concurs in the utility's analysis. 

2) The Hearing Officer concluded that the amendment 
application is "contrary to the public interest to cause future 
Betmar customers to rely on a wastewater treataent agreement that 
lacked certainty. The conditions subsequent [See Findings of Fact 
20) which are out of Betmar•s control, aakes the proposed agreement 
with the County unreliable even tor the proposed 25-year term." 

The utility arques that the aqreeaent is not proposed, but 
executed and in effect, and that the Hearing Officer's reliance on 
her Finding of Fact 20 in no way eliainates the responsibility to 
provide the treatment services provided for in the aqreement and 
any conclusion to that effect is speculation and not supported by 
evidence of record. 
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The utility also takes exception to the Hearing Officer's 
recommendation as contrary to the coapetent substantial evidence 
which demonstrated that the utility has an existing 25-year 
agreement with the County. Further, there is no compett:nt 
substantial evidence to establish that the utility will not receive 
continued use of the County's Subregional Wastewater Treatment 
Plant for the term of the aqree .. nt. 

Reviewing Staff aqrees with the utility's analysis and 
recommends accepting the exceptions to the Conclusions of Law . 

Intervenor Staff also filed an exception to the Hearing 
Officer's Conclusions of Law, st.atinq that the Hearing Officer 
misinterpreted the rule. The rule was intended to apply to 
utilities which own their treatment facilities. The rule would not 
be applicable to Betmar since it has no treataent facilities. 

The Hearing Officer also negler ted to find that Betmar wa s a 
collection system only when it r•jected the utility's proposed 
Finding of Fact 14 which so stated. Relying on that factual error 
and misapplying the rule, led to th' Hearing Officer•e erroneous 
ultimate conclusion, that the applicat i on for amendment should be 
denied . 

Reviewing Staff concurs with this analysis and recommends 
acceptance of Intervenor Staff's exceptions. 

ISSUE 2: 
adopted? 

Should the Hearing Officer's Recommended Order be 

RECQKKINDAtiOI: The Recommended Order should be adopted in part 
and rejected in part. Bet mar • s appl !cation for amendment should be 
granted. (DAVIS) 

STAFF ANALYSIS: 
recommendation. 
t hat: 

The Recommended Order is attached to thi s 
The Hearing Officer found, in pertinent part, 

a) Both Betmar and the City have the technical and financial 
ability to provide service in the disputed territory . 
(Finding of Fact 12) 
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b) City does not serve the disputed territory, but it does 
own water and sewer lines on the north side of ~eiger 
Road . Other City lines extend below the south side of 
Geiger Road at the far eastern portion of the area for 
which Betmar is seeking extension. (Finding of Fact 4) 

c) In an interlocal agreement, City and County designated 
service areas for water and sewer service. (Finding of 
Fact 5) 

d) City is not operating within the disputed area. City 
would have to annex area first, pursuant to ordinance, to 
provide service to it. City is not prepared to build 
utility lines to the disputed area until new by-pass to 
Geiger Road is built and proper right-of-way obtained. 
(Finding of Fact 9) 

e) Betmar has water and sewPr lines abutting or located in 
disputed territory. (Find _ng of Fact 11) 

f) Owners of property abutt ~ ng Geiger Road have contacted 
the utility about possibil: ty of service. one developer 
has made a formal request f or service (Finding of Fact 
14) 

g) Betmar's sewage collection facilities are abutting Geiger 
Road gravity lines. (Finding of Fact 15) 

h) Betmar does not charge an impact fee for connection into 
its system; the City does. (Finding of Fact 16) 

i) Betmar has an agreement with the County that states the 
County will provide bulk wastewater treatment to Betmar 
for the purpose of offering centralized wastewater 
services from the County's South east Subregional 
Wastewater Treatment Plant for a 25-year term. (Finding 
of Fact 19) 

j) The county has placed a possible qualification on the 
term of the agreement by stating in the agreement its 
first responsibility is to the customers. (Finding of 
Fact 20) 
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The Hearing Officer concludes that the placing of the bulk 
service agreement into the record, instead of a deed or long term 
lease as required by Co~ission rule, triggered a legal issue as to 
whether Betmar' s application was materially deficient. The Hearing 
Officer concluded it was deficient and that even the "proposed 25-
year agreement" contained conditions subsequent that severely limit 
the County's obligation under the agreement. The Hearing Officer 
~urther concluded that although the application contains numerous 
public benefits, "it is contrary to the public interest to cause 
future Betmar customers to rely on a wastewater treatment agreement 
that lacks certainty." The Hearing Officer then recommended that 
~he application be denied because "it has tailed to provide that it 
will be allowed the continued use" of the county's plant for the 
25-year term in the agreement. 

Reviewing Staff recommends that Findings of Fact 1 through 20 
s hould be adopted since they are supported by competent substantial 
evidence in the record. Finding of Fact 21 should be rejected as 
Staf f was unable to find any recoro support for the statement. 

The exceptions to the Heari;"'q Officer's rejection of the 
ut i lity's proposed finding of fact : 4 and the exception regarding 
the omission of a specific finding t hat Betmar is a collection 
system only, and not a treatment system, have l~en discussed in 
Issue 1. Based on the review of the record, Staff recommends that 
the Hearing Officer's Conclusion of Law and recommendation must be 
rejected as a matter of law because the Hearing Officer has 
misapplied Rule 25-30.036 (d), Florida Administrative Code. The 
rule does not apply to a utility such as Betmar since it owns no 
treatment facilities. Therefore, Betmar did not need to present 
evidence of ownership of, or long-term access to, the land 
underlying the treatment facilities. This rule is not applicable 
t o the bulk services agreement. The statement in the bulk services 
agreement about the County's first responsibility bei ng to its 
customers really is irrelevant because the term of the bulk 
services agreem~nt has no relationship to the rule which is 
intended f or a utility that has treatment facilities. 

The mat erial def iciency in the application asserted by the 
Hear ing Officer does not exi st . Thus, the application of Betmar 
should be granted based on the Findings of Fact discussed above 
which show Betmar has the a b i lity to provide servi ce , is ready, 
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willing and able to provide service, and that there is a need for 
service. 

ISSUE 3: Should Betaar Utilities, Inc.'s currently ap~roved rates 
and char ges be charged in the aaended territory? 

RICOJQIIIDUIQJI: Yea, Betaar Utilities, Inc. should charge its 
currently approved ratea and charqea in the aaended territory which 
is described in Attachlaent A to thia reco ... ndation. Betmar should 
return its Certificate• Nos. 137-W and 98-S tor entry to include 
the additional territory and filed reviaed tariff sheeta. 
(WILLIAMS) 

STAll AQLXSII: on Nove•ber 13, 1989, Bet.ar Utilities, Inc. tiled 
its application for a.endaent of ita water and wastewater 
certificates to include additional territory in Pasco county. 
Adequate service territory and yat.. ..pa and a territory 
description have been provided aa preacribed by Rule 25-
30.036(1)(e),(t) and (i), Plor. da Adainiatrative Code . A 
description of the territory request ed by the utility is appended 
to this memorandum aa Attachment A. Tbe utility has submitted an 
affidavit consistent with Section 367.04~(2)(d), Florida Statutes, 
that it has tariffs and annual reports on file with the CoJUiission. 

The utility should be ordered to return the certificates tor 
entry to include the additional territory granted and file revised 
tariff sheets which reflect the ... nded territory description. 
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Bn'Dit 1JIIILI!'IU I DIC. 

'D'IJOII QUQIIftJQI 

The following d .. cribed lands located in portions of Sections 
9 and 10, Township 26 South, Range 21 Eaat, Pasco County, Florida: 

The Eaat 1/2 of section 9, Townahip 26 South, Range 21 
East, Paaco county, Florida, AKD the Weat 1/ 2 of Section 
10, Townahip 26 South, Range 21 Baat, Pasco County, 
Florida 

LESS AND EXCEPT: Ttie Baat 1 '4 of the North 1/2 of the 
Northwest 1/4 of Section 10; the North 124.81 teet of the 
Northeast 1/4 of the Southaa~t 1/4 of the Northwest 1/4 
of Section 10: the Baat 174.02 teet ot the Northeast 1/4 
of the Southeast 1/4 of the Nort hwes t 1/4 of Section 10, 
LESS the North 124.81 teet; the Baat 1/4 of the North 1/4 
of the Southwest 1/4 of Section 10; the West 1/2 of the 
North 259.32 teet ot the Southeast 1/4 of the Northeast 
1/4 of the Southweat 1/4 of Section 10; the East 1/2 of 
the North 213.63 teet ot the Southeast 1/4 of the 
Northeast 1/4 of the southweat 1/4 of Section 10; the 
North 1/2 of the Southweat 1/4 of the Southeast 1/4 of 
Section 9; AND the Southweat 1/4 of the Southwest 1/4 of 
the Southeast 1/4 ot Section 9. 
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The utility's approved rate• and charge• were effective April 
2, 1991 pursuant to Order No. 24225, a ataff assisted rate 
proceeding. 

Although there was teatimony in the record regarding an 
anticipated reduction in monthly service rates as a result of this 
extension of service area, stat! recoamenda that the currently 
approved rates and charge• be applied to customer• in the new 
service territory. 

ISSVI 4: Should the docket be closed? 

RICQKKIIDI%IOI: Yea. (DAVIS) 

STAn' AQLYIII: Since there is no further action to be taken, this 
docket may be closed. 

LEG/BETMAR.NSD 
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S'l'A'I'B OF FIDRIM 
DIVISION OF ADKIJIISftM'IVB IIU.RINGS 

BETMAR UTILITIES, DfC., ) 
) 

Petitioner, ) 
) 

vo. ) CASE lfo. 91-1159 
) 

CITY OF ZEPHYRHILlS, ) 
) 

Respondent, ) 
and ) 

) 
FLORIDA PUBLIC SBRVICB CC81ISSIOif I ) 

) 
Intervenor. ) 

) 
., .. 

~r.'I!'JF.c••= .--.·· 
Pursuant to notice, the Diviaion of Adainiatrative 

Hearings, by ita duly d-i.-nata Bearing Officer, Veronica E. 

Donne1ly, held a foraal baarinq ~n the above-styled case on Kay 

9, 1991, in Dade City, Florida. 

For Petitioner: 

For Respondent: 

For Intervenor: · 

Scott L. Knox, Eaquire 
28870 u.s. Highway 19 North 
Suite 230 
Clearwater, Florida 34621 

Tboaaa P. MeAl vanah, Esquire 
37818 Higbvay 54 We8t 
Zapbyrhilla, Florida 34248 

Robert 3. ~1eraon, Esquire 
101 Baat Gaines Street 
Tallabaa .. e, Florida 32399-0863 

STAT!IILI!i!W'.r gF jg IS8JliS 
.'·,1, • • • ;· . • • • • .;:~. o • : : -1 • J ;. :.··•. , • :: ~ ' ' • • I~ • • ' • t ' • ,' • 

whether B"et..ar ·· utili'tiea, ·· Inc. '• apj:ilica'tion for an 

expansion of territory under ita water and waatewater 

certificates in Pasco County should be approved by the Public 

Service coaaission. 
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( 

used in the RecoJIIJiended COnclusions of Law as the April rule 

revi sions were not available at hearing. It was further agreed 

that the statute in effect at the time the application was filed 

would be the controlling statutory law. 

During the hearing, two witnesses were presented by 

Betmar and four exhibits were moved into evidence. The City 

submitted thre e exhibits, and applicable portions of the Pasco 

County Land Use Plan were admitted as Hearing Officer Exhibit 11 . 

Leave to file the land use plan and the Tariff Sheet marked 

Petitioner's Exhibit 14 posthearing .was granted by the Hearing 

Officer. These exhibits were . . filed May 20, 1991, and <lll 

exhibits were adaitted without objection. 

The transcript of the hearing was filed May 22, 1991. 

Proposed Recommended Ora ~rs were filed by all parties by June 3, 

1991. Rulings on the pr,... ~.,ad findings of fact are in the 

Appendix to the Reco .. ended Order. 

FIIIDDfGS OP FAc:r 

1. Betmar Utilities, Inc. is a private utility company 

who owns and holds Florida Public Service coaaission Certificates 

Number 137W and No. 98S. These certificates grant Betma~ the 

r i ght to operate a water and wastewater system in a specified 

ter ritory within an unincorporated area of Pasco County. 

2. Betaar seeks an extension of its certified 

t e rritory into the areas i~iately · t;o the north and south in an 

unincorporat e d a rea of the county. There is, or will be in the 

near future, a ne ed for water and wastewater services in the 
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proposed amended terri tory. An Application for bendment of 

Terri tory was tiled with the Co-iasion to allow Betaar to 

service the area on Noveaber 13, 1989. 

3. When Betaar noticed the City ot its pending 

application, an objection was tiled to the proposed expansion. 

The ob jection specifically relates to the property on the south 

side o f Geiger Road , whi ch extenda 330 teet south ot the roadway, 

and adjoins the City's bou.ndaries . 

4. Although the City does not currently provide 

s~rvicea to thia. loc:ial-8, ·it cioea.. ovn water :and· aewet: lines on the . . . •. . . . 

northern s~de of Geiqer . . Road .. in . the Sil.ver. Oa)ta ~rea. Other 

water and sewer lines in the Cj ty'a ayat- extend below the south 

side ot Geiger Road at the ta~ eaatern portion ot the area for 

whi ch Betmar is seeking the exte~sion ot territory. 

s. In an interlocal a~t between the City and the 

County dated February 9, 1988, tbese qovernJ~ental entities 

established designated aervice area• tor water and wastewater 

services in this particular area ot the co\lnty. The purpose of 

the agreement was to. proaote the econoaic delivery of services to 

c i tizens i n the area , and to provide tor the necessary long-range 

plann i ng inherent in the proviaion ot these services. Prior t o 

the a greement , the County was authorized to provide the services 

t o the areas tor .which an extens-ion ia souqht by Betaar. 
• I, • 

area·· · bo\indaties : del in.e ated · in the 

agreement wer e to be periodically reviewed in conjuncti on with 

t he review ot eac h party' s reapective comprehensive plana. 
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( 

7. Pursuant to this agreement, the City and County 

determined that the City's .Service Area Boundry would include the 

area south of Geiger Road that abuts Betaar's current service 

area. 

8 . The City and the County each relied upon this 

interlocal agreement in the creation of their respective 

comprehensive plans. However, no additional action has been 

taken by the Ci t y to service the area . 

9. The City is not actually operating within the 

dispute~ area for a n~r. pt rea~ons. Firat of all, the City 

has a~opted an_ o~d~n~~ce wh~~ ~~~ires ~nnexation _ of contiguous 

property as a condition of receiving its water and sewer 

services. The diaputed portion of the proposed a.ended territory 

is not within the city liaita and has not been annexed. 

Secondly, the City ia not ..,repared to build utility lines to 

service the disputed propoaed aaended territory until the new 

bypass road alonq Geiger Road ia built, and the proper right-of

way is obtaine~. At that tiae, the City would like to extend the 

Silver Oaks line under Geiger Road to tme south, and the line 

along the eastern side of the diaputed portion of territory to 

the west. _These anticipat~d . expansions correlate with the City ' s 

Servi ce Area Boundry i n the interlocal agreeae nt which remains 

uncha nged be tween the City and tbe County. A proposed s e rvice 

10. The City seeks to control land use and developaent 

of property along the Geige r Road corridor though its ability to 

provide or withho l d utility aervicea. 
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11. Betmar also haa water and sewer lines abutting or 

located on all properties described in its application for 

extension, including the area in controversy. These lines are 

currently active due to Betmar's water and sewer system which is 

in the center ot the area targeted tor expansion. 

12. Both Betmar and the City have the technical and 

fi nancial ability to provide water and wastewater services in the 

proposed amended territory. 

13 . Betmar has a tariff approved by the CoiiU!lission 

which allows ~t to charge ·110t ot: the cost of. the extension ot 

service from its existin9 "lines ·to .any property seeking service. 

14. OWners of property abutting Geiger Road have 

contacted Betmar about the poss ·.bility of providing service. A 

formal request for service has ~en aade by Jake Developers for 

service in that area. 

15. Betaar's sewage collection facilities abutting the 

Geiger Road property are gravity linea. The City's sewage 

collection facilities in close proxiaity to the area are force 

mains. 

16. Betmar does not charge iapact fees for connection 

into i ts system. The City charges a water impact fee of $350.00 

and a sewer impact fee of $1,278.00 for connection into 1 ts 

system. 

17. Betliar · anticipates: ~- ' 'recs~etfon · 'in water and sewer 

rates if the extension is approved. 

- 16 -



DOCKET NO. 891280C:s 
SEPTEMBER 12, 1991 

18. Betmar presented no evidence about plans for 

further financial investment which would enable the utility to 

provide service in the area tor which the extension has been 

requested because Betllar believes further investment is 

unnecessary. 

19 . Betmar has an agreeaent with the County that states 

the county wi ll provide bulk wastewater treatment to Betmar for 

the purpose of offering centralized wastewater.~ervices from the 

County's Southeast Subregional Wastewater Treatment Plant for a 

twenty-five ye~r term. 

20. The Coun~y has placed a possible qualification on 

the term ot years in the aqreelient by inserting the tollowinq 

clause: 

. . . its first respont. ~bility is to the 
customers inside its OVJ'! service liaits and 
that it reaervu the riq~t to act in the beat 
interest of those '"'Ustollera in all 
circuastances. 

21. The agreement between the County and Betaar has not 

been approved by the Commission. 

CONCLDSXONS OF LAW 

The Division of Hearings . has 

jurisdiction over the parties and the subject matter pursuant to 

Sections 367.045(4) and 120.57(.1), Florida Statutes. 

When a uti lity applies for an aaended certificat• of 

authorization from the co-ission, ···it is r~qu"ired to provide all 

information required by rule or order of the Coaaission. Section 

367 . 045(2), Florida Statute,. 
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Rule 25-30.036(d), Florida 

( 

Administrative Code, 

requires a utility proposing to extend its service area to 

provide: 

(E)vidence that the utility owns the land 
upon which the utility treataent facilities 
that wi ll serve the proposed territory are 
located or a copy of an agreement, such as a 
99-year lease, which provides for the 
continued use of the land. 

I n this case, Betmar has an ~greement with the County, 

who currently has jurisdiction to service the area in 

controversy. The agreement states the county will provide bulk 

wastewater treatme nt to Betmar in the area for a twenty-five year 

term, subj ect t o the County's need to use its Southeast 

Subregional Wastewater Treataen• Plant for customers within its 

own service area. When this a~reement was placed into evidence 

instead of a deed or a lonq-ter., lease as required by rule, a 

legal issue arose as to whether Betaar'• request for an amended 

certificate of authorization is aaterially deficient under the 

statutory and Legulatory framework. 

During a cursory review of the pending amendment 

application, it appears that there would be numerous public 

benefits if Betmar were to obtain the amended certificate and 

expand its territory .to all of the requested area. The County 

has no objecti on , and the City is unable to act ultra vires in 

the area due . to. its · orc1in~IJCe Jth'ich · p~v~~ts t~~ . . provision of 

City utilities in an unincorporated area. Further scrutiny 

reveals the amendment application is materially deficient in that 

the required ownership or long-term 99-year lease regardi ng 
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utility treatment facilities is nonexistent. Even the proposed 

twenty-five year permitted uae agreement reqardinq the treatment 

facilities contains conditions subsequent that sGverely limit the 

County's obl iqations under the aqre .. ent. As a aatter of law, 

the agreement lacks the certainty required by Rule 25-30.036, 

Florida Administrative Code. 

The applicant has the burden to prove that his request 

for the amendment is in the public interest. Although the 

proposed amendment application contains numerous public benefits, 

it is contrary to . t~e public in.tereat to cause future Betmar 
. . 

custome~s to rely on a wastewater treataent a~r~ent that la~ks 

certainty. The conditions subsequent, ~hich are out of Betmar's 

control, make the proposed aqr ... ent with the County unreliable, 

even for the proposed twenty-five ye~r tera. 

JtBCOIIIIENDA'l'l:J!! 

Based on the foreqoing Findir."JS of Fact and conclusions 

of Law, it is RECOMMENDED: 

The commission should deny Betaar's application for an 

amendment to its certified territory in Pa~co County as the 

applicant has failed to provide that it "'ill be allowed the 

continued use of the County's southeast Su):>reqional Wa,ste~~ter 

Treatment Plant for the twenty-five year ter11 set forth in the 

agreement presented at hearing. 
I • • 
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r:.... 
OONE and ENTERED this /~ day of July, 1991, in 

Tallahassee, Leon County, Florida. 

£:_z: ~!? 
N'ICAE.DOIINBLL 

Hearinq Officer 
Division of Adainistrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida 32399-1550 
(904)488-9675 

Filed with the Clerk of the 
· O~yision of . AdJiinistrative Hearings 
this 4 z4:- day of July 1991. 

NOTICE OF RIGHT TO SOBMIT EXCEP'l'IOifS: All parties have the right 
to submit written exceptions to this RecoJUDended Order. All 
agencies allow each party at j.east 10 days in which to subait 
written exceptions. Some agen~Ies allow a larger period within 
which to submit written exceptions. You should contact the 
a enc that will issue the fir. 1 order in this case concerning 
a enc X"Ulea on the deadl ne or till exce tiona to this 
Recommended Order. Any excepti ... m:= to th s Reco-ended Order 
should be tiled with the agency that will issue the final order 
in this case. 

Copies furnished: 

Scott L. Knox, Esquire 
28870 u.s. Highway 19 North 
suite 230 
Clearwater , ·F orida 34621 

Thomas P. McAlvanah, Esquire 
37818 Highway 54 West 
Zephyr~ills,. Flo1;ida 34248 . 

Robert J. Pierson, Esquire 
Florida Public Service commission 
101 East Gaines Street 
Tallahassee, Florida 32399-0863 

- 20 -



- DOCXET NO. 89128~WS 
SEPTEMBER 12, 1991 

David Swafford, Executive Director 
Florida Public service Caa.iaaion 
106 Fletcher Building 
101 East Gaines Street 
Tallahassee, Florida 32399-0850 

Steve Tribble, Director 
Records and Recording 
Florida Public Service Commission 
101 East Gaines street 
Tallahassee, Florida 32399 

Susan Clark, General Counsel 
Florida Public Service Commission 
212 Fletcher Building 
101 East Gaines Street 
Tallahaasee, Florida 
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( 

follows: 

follows: 

APPENDrX TO UCOI!IIEJ!J)ED ORDER 
IN CASB •o. 91-1159 

Petitioner'• proposecl fincU.nga of fact are addressed aa 

1 • Accepted. 
2 . Accepted. 
3 • Accepted . 
4 • Accepted. 
5. Accepted. 
6 • Accepted. 
7 • Accepted. 
8 • Accepted. 
9 • Accepted. 
10 . Accepted. 
11. ~ccepted. 
12 • Accepted. 
13. Accept~. 
14. Reject.d. 
15. Accepted. 
16. Accepted. 
17 • Accepted. 
18 • Accepted. 
19 • Accepted. 
20. Accepted. 
21. Accepted. 
22. Accepted. 
23. Accepted. 
24 • Accepted. 
2 5. Accepted. 
26. Rejected. 
2 7 • Aceepted. 

See HO f2. 
See HO fl. 
See HO fJ. 
See HO Ill. 
See HO 14. 
See HO 19. 
See HO Ill. 
See HO flJ. 
See HO 114. 
See HO 19. 
See 110 19 • . 
See· ao· 'Ill. 

Iaproper leqal conclusion. 
see 110 IS. 
See 'iO 18. 
see l'O 114. 
See HO 114. 

See HO 115. 
See HO 115. 
See BO 116. 
Iaproper leqal conclusion. 
See Pr•liainary Stateaent. 

See HO fl7. 

Respondent' a proposed findings of fact are addressed. as 

1. Accepted. See Preliainary Stateaent. 
2. Accepted. See Preliainary stateaent . 
3. Accepted that an interloeal aqreeaent be. tween city 

an~ coun1ry . 8).Ci.~~ed... s~ )10. ·15 •. . . The rest of the paragraph is 
rejected •• leqal .aX'C)UJient ; 
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Intervenor's proposed findings of fact are addressed as 

follows: 

1. Accepted. See HO u. 
2. Accepted. See HO 1.12. 
3. Accepted. see HO 112. 
4. Accepted . See HO 13. 
5. Accepted . See HO 111. 
6. Accepted. see HO 14. 
7. Accepted. See HO 112. 
8. Accepted. See HO 19. 
9 . Accepted . See HO 19. 
10. Accepted. See HO 19. 
11. Accepted. See HO 15. 
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