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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for Determination 
of Need for a Proposed Electrical 
Power Plant and Related Facilities 
in Polk County by Tampa Electric 
.Q..Qnlpany. 

DOCKET NO. 
ORDER NO . 
ISSU.ED: 

910883-EI 
25224 

10/16/91 

ORDER GBANTING INTERVENTION. GRANTING PABTIAL EXTENSION OF TIME 
TO FILE TESTIMONY. AND DENYING MOTION REGARQING QISCOVERY 
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On October 8 , 1991 and October 11, 1991 , the Commission 
received petitions from the Florida Industrial Cogeneration 
Association (FICA) and Ark Energy, Incorporated (Ark) to intervene 
i n this need determination proceeding. FICA also filed a Motion to 
Extend the Time for Filing Intervenor Testimony a nd a Motion 
Regarding Discovery that contains a three part r e ques t for changes 
to the commission's usual discovery t imetables and procedures. Ark 
has also filed a Motion for Extension of Time to File Direct 
Testimony. FICA has requested expedited treatment of the 
outstanding petitions a nd motions. To accommodate the request for 
e xpedited treatment of these matters, this order will include the 
prehearing officer ' s decision on all outstanding procedural motions 
i n the case. 

The Petitions To Inte rvene 

The petitions to intervene are hereby granted. Under our Rule 
25-2 2 .039, Florida Administrative Code, pe rsons who can demonstrate 
a constitutional o r statutory right to participate, or persons who 
can demonstrate that their substantial interests will be affected 
or determined through Commission procee dings, are enti tle d to 
participate as i ntervenors in those proceedings. The petitioners 
ha ve demonstrated that their substantial interests will be af f ected 
by the Commission's action in this need determination proceeding 
a nd t hus they should be granted intervenor status. As Rule 25-
22.039 clearly states, however, " (i]ntervenors take the case a s 
they find it" , and this principle will control the decisi ons on the 
motions described below. 

The Motions for Extension of time to File Intervenor Testimony a nd 
the Motion Regarding Qiscovery 

The Motions for Extension of Time to Fi le Testimony are 
granted to the extent that the extension does not require changes 
to the schedule of major events in this case . The Motion Regarding 
Discovery is den ied in toto. FICA and Ark have not shown any 
credible extraordinary circumstances that would entitle them under 
any statute, rule, or constitutional principle to an extension of 
time that would delay the scheduled hea ring and prehearing in th i s 
case. Nor has FICA demonstrated that it is entitled to an 
expansion of the established discovery process in this case, while 
at the same time it is entitled to a decrease in the time allowed 
to res pond to that expanded discovery. 
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Tampa Electric Company filed a Letter of Intent to File its 
Petition for Determination of Need with the Chairman of the 
Commission on August 26, 1991, and a docket was opened for the case 
the same day . The Petition itself was filed on September 5, 1991. 
Discovery in this case has been proceeding for over five weeks. 
The number of interrogatories permitted has already been expanded 
greatly beyond the usual 30 permitted by Rule 1.340, Florida Rules 
of Civil Procedure. 

FICA argues that an extension of time to file testimony and to 
perform discovery in this case would not be inconsistent with the 
time provisions o f the Power Plant S i ting Act, section 403.509, 
Florida Statutes, or Rule 25-22.080, Florida Adminis trative Code. 
TECO, it argues, has not yet f i l e d its application f o r 
certification under the Ac t, and therefore the time periods are not 
yet mandatory. 

I 

The argument may be correct, but it simply supports the legal 
conclusion that the decision to adhere to the time periods 
established by the r ule is within the Commission ' s reasonable I 
discretion. The time periods incorporated in Rule 25-22.080 are 
statutorily approved time periods considered by the Legislature to 
be reasonable for a determination of need proceeding, and the 
Commission certainly has the discretion to follow the provisions of 
its own rule, a s it has chosen to do in this case. The intervenors 
have not demonstrated extraordinary circ umstances , or irrevocable 
harm that would militate against adherence to the a cce pted time 
schedule for this docket. 

In light of the fact that section 403.508(3) of the Electrical 
Power P l ant Siting Act provides that " an affirmative 
determination of need shall be a condition precede nt to the conduct 
of the c e rtification hearing" required by the Act , the practice of 
filing a Petiti on for Determination of Need well i n advanc e of an 
Application for Power Plant Certification has become a common and 
well-accepted one. It is clearly contemplated by Rule 25-
22.080(1), Florida Admin istrative Code, which s tates that, 
"(p)roceedings may begin prior to the filing of an a pplic ati on for 
site certification of the proposed electrical power plant. " 

In any event , the Commission would certainly req uire a 
significant reason to contravene the provisions of its own rule 
when the partie s requesting the waive r have thems elves failed to 
intervene promptly in the procee ding . 

Nevertheless, a limited ~xtension of time to Oct ober 31, 1991 
will be granted to file s1:aff and intervenor testimony. An 
exte ns ion of time to November 8, 1991, the date of the prehearing 
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conference , will be granted to file rebuttal testimony . No party 
will be prejudiced by such an extension, and the dates of the 
hearing and prehearing will remain as scheduled . The date for 
completion of discovery will r emain November 22, 1991, leaving 
approximately five weeks to conduct discovery. The number of 
interrogatories allowed will remain at 75 . No specific changes to 
the method of produc tion of documents will be ordered. All parties 
are expected, howeve r , to make every effort to accommodate the 
reasonable discovery requests of the other parties as expeditiously 
as possible. 

Therefore, it is 

ORDERED by the Florida Public Service Commission that the 
Petitions to Intervene filed by The Florida Industrial Cogeneration 
Association, and Ark Energy Incorporated are hereby granted. It is 
further 

ORDERED that all parties to this proceeding shall furnish 
copies of all testimony , exhibits, pleadings and othe r documen~s 
which may hereinafter be filed in this proceeding, to: 

RICHARD A. ZAMBO, ESQ. 
Richard A. Zambo, P. A. 
598 S.W. Hidden Ri ver Ave. 
Palm City, Florida 34990 
(407) 220-9163 

PATRICK K. WIGGINS, ESQ. 
Wiggins and Villacorta, P.A. 
501 East Tennessee Street, Suite B 
Post Office Drawer 1657 
Tallahassee , Florida 32302 
(904) 222-1534 

It is further 

PAUL SEXTON, ESQ . 
Richard A. Zambo , P .A . 
211 South Gadsden Street 
Tallahassee , Florida 32301 
( 904) 222-9 4 4 5 

ORDERED that t he Motions for Extension of Time to File 
Prepared Testimony are granted to the extent tha t the date for 
filing staff and intervenor testimony will be extended from October 
16, 1991 to October 21, 1991. The date for filing company r ebuttal 
testimony wil l be extended from Octobe r 28, 1991 to November 4 , 
1991. It is further 

ORDERED that the Mot ion Regarding Discovery is denied. It is 
further 
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By ORDER of Commissioner Mic hael McK. Wilson, as Prehearing 
Officer 

1 
this 16th day of OCTOBER 1 1 991 

( S E A L 
MCB 
TECO.MCB 

NOTICE OF FUBTHER PROCEEPINGS OR JVPICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120 . 59 (4) 1 Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is a vailable under Sections 120.57 or 120 .68 , Florida Statutes, as 
wel l as the procedures and t i me limits that apply. This notice 
s hould not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
s ought. 

Any party adversely affected by this order, which is 
preliminary, procedural or intermediate in nature, may request: 1) 
reconsideration within 10 days pursuant to Rule 25-22.038 ( 2 ) , 
Florida Administrative Code, if issued by a Prehearing Off icer; 2) 
reconsideration within 15 days pursuant to Rule 25-22.060, Florida 
Administrative Code, if issued by the Commission; or 3) jud1ci al 
review by the Florida Supreme Court , in the case of an elect ric, 
gas or telephone utility, or the First District Court of Appe al, in 
the case of a water or sewer utility. A motion for reconsideration 
shall be filed with the Director , Division of Records and 
Reporting, in the form prescribed by Rule 25-22. 060, Florida 
Administrative Code . Judicial review of a preliminary, procedural 
or intermediate ruling or order is available if review of the final 
action will not provide an adequate remedy . Such review may be 
requested from the appropriate court, as described above, pursuant 
to Rule 9.100, Florida Rules of Appellate Procedure. 
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