
BEFORE THE FLORIDA PUBLIC SERVICE COI.UHSSION 

In re: Application tor a rate 
increase in Brevard County by 
GENERAL DEVELOPMENT UTILITIES, 
INC. (Port Malabar Division) 

In re: Application for a rate 
increase by GENERAL DEVELOPMENT 
UTILITIES, INC . i n Charlotte , 
DeSoto and Sarasota Counties 

DOCKET NO. 911030-WS 

DOCK:::'!' tlO. 911067-HS 

ORDER NO. PSC-92-0090-PCO-WS 

ISSUED: 3/23/92 

ORDER PENXING MOTIONS FOR COHTINVANCE ANP OBAL ARCVMENT 

I . MOTION FOR CONTINUANCE 

On February 19, 1992, the City of Palm Bay and the City of 
North Port, Intervenors in the above-referenced dockets, fil e d a 
Motion for Continuance seeking the continuance of the following 
pending matters: 1) interim i ncrease in rates for General 
Development Utilities, Inc. ' s West Coast and Port Malabar systems 
(GDU) ; 2) the prehearing scheduled for May 6, 1992 ; and 3) ~he 

hearing on GDU ' s application for a rate increase scheduled for May 
20, 21 , and 22 , 1992. As grounds for their Motion for Continuance , 
the I ntervenors state that: 1) arbitration proceedings for the 
sale of the systems to the Intervenors are pending; 2) there are 
significant issues raised by GDU • s application; 3) the 
consolidation of tho dockets for hearing will require additional 
time for preparation; 4) GDU ' s only purpose in this proceeding is 
to inflate the purchase price; 5) other potential parties need to 
be allowed time to intervene and other intervenors need mor e time 
to prepare; and 6) allowing this case to go forward will cause the 
Commission to be used for a purpose never intended. 

In its Response in Opposition to the Motion for Continuance , 
filed on Mar ch 2 , 1992, GDU states as follows: 1) the pending 
arbitration is not relevant to this proceeding; 2) the Int~rvenors 
have asserted that they hav no obligation to purchase t.he ~ystems 
after arbitration, and no specific date has been set for Sdle after 
arbitration ; 3) there is no statutory authority for the Commission 
to continuo i nterim rates; 4) the existence of the i ssues 
identified by the Intervenors is not a justifiable basis for a 
continuance ; 5 ) the consolidation of the cases for heari ng will 
cause less time to be required for preparation; 6) Interve nors ' 
request, if granted , would delay final action beyond the eight-
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month peri od, which will end September 16, 1992 ; 7) pursuant to 
Commission rules the Intervenors take the case as they fi nd it ; and 
8) GDU 's decision to seek a rate increase was based o n the fact 
hat the systems were underearning. 

Sect ion 367 .082, Florida Statutes, requ ires this Commission t o 
authorize interim rates, subject to refund, to a utility whi c h has 
demonstrated that it is earning below its minimum rate o f return . 
As is clear from the t"ollowing language of that s tatute , the 
granting of interim rates by the Commission is not a discretionary 
act : 

(2) (a) In a proceeding for an interim increase in rates, 
the commission shall authorize, within 60 days of the 
filing for such relief, the collection of rates 
sufficient to earn the minimum of the range of rate of 
return calculated in accordance with subparagraph 
( 5)(b)2. The difference between the inter1m rates and 
the previously authorized rates shall be collected under 
bond, escrow , letter of credit , or corporate undertaking 
subject to refund with interest at a ra te orde r ed by the 
commission . (emphasis added) 

The granting of interim rates is a ma ndatory, prelimina ry act; 
it does not constitute a final ruling on any issue in this pending 
rate case. Further, any amount of interim rate~ collect ed which 
may be deemed to h ave been inappropriate or whic h exceeds the 
Commission-approved t"inal rates, must be r efunded t o the 
ratepayers. Accordingly, we find it appropriate to d e n y tha t 
portion of the Intervenors• motion requesting continua nce of this 
Commission ' s decision on interim rates. 

As to the issue of pending arbitration r a i sed by the 
Interve nors, we find that the pending arbitration is not good cause 
for continui ng the proceedi ngs in this case . First , we 1i~d that 
pending arbitration does not obviate the nee d for a r at increase 
or decrease. Further, we find Intervenors • argument th l t the rate 
case proceedings s hould be continued because arbitration hear ings 
will be h eld the week following the Commission rate case hearing, 
to be unpersuasive. There has been no assertion by the Interven0rs 
tha t once arbitration is complete, there will bo an immediate sale 
of the systems to the Intervenors . We also note that, in GOU' s 
r esponse , the statement was made that in the arbitration 
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proceeding, it is Intervenors' position that there will be no 
obligation to purchase the systems once a purchase price has been 
establis hed through arbitration. Further, although the rate case 
hearing has been scheduled within five da ys of arbitration, the 
Commi ssion will not make a final decision on the rates unti l 
approximately three months after the f ull evidentia ry hearing . 
Section 367.082(7) , Florida Statutes, provides that , if a utility 
becomes exempt from Commission regulation or jurisdiction during 
t he pe ndency of a rate case, the request for rate r elief pe nd i ng 
before the Commission is deemed to have been withdrawn. The 
statute further provides that at such time , interim rates must be 
discontinued , and money collected pursuant to the i nterim rate 
r e lief must be refunded with interest. Thus, if the systems are 
purchased prio r tc the Commission ' s final decis i on setting rates , 
the rat e payers will not bear the burde n of the rate case expense 
associated with this hearing. Based on the above , we find that 
there will be no harm to the ratepayers if this proceeding is not 
continued . 

The Intervenors raise several issues on matters , such as the 
appropriate value of plant-in- service, the percentage of used and 
useful plant, and the treatment of contributions-in-aid-of 
construction (CIAC) , which Intervenors assert are so substantial 
that additional time is necessary to comple t e discovery . He find 
these issues to be appropriate for resolution through the rate 
proceedings . In addition, we find that the Intervenors have 
failed to identify issues of such magnitude as to r equire a 
continua nce of these proceedings . 

Another ground for continuance raised by the Intervenors is 
the need to allow additional time for pote ntial parties t o 
intervene and to allow those intervenors adequate time to prepare . 
We are required to follow the provisions of Rule 25-22 . 039 , Florida 
Administrative Code, which states that, " Intervenors t a ke the case 
as the y find it ." Further, we cannot hold proceedings in abeyance 
while "po tential parties" determine whether o r when t hey 'vlill 
intervene. Thus, we find that this ground is i nappropriate as a 
basis for continua nce. 

Intervenors state i n their motion that GDU ' s purpose in 
a pplying for rate r elief is to inflate the purc hase price of tre 
utility systems. As a utility regulated by this Commission, GDU 
has a legal right to file for rate relief, regardless o r: any 
pending arbitration. The Commission has a statutory obl i gation t o 
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fix rates pursuant to the requirements set forth i n Chapte r 367 , 
Florida Statutes. Further , as Interve nors should be aware , by 
operation of Section 367.081(6), Florida Statutes, the utility has 
the right to put its requested rates into effect eight months from 
the official date of filing if this Commission does no t rule o n i t s 
rate request within that time frame. We f ind that the de lay 
requested by the I ntervenors woul d more tha n likely exte nd the 
final decision on rates beyond the eight-month period . 

In consideration of the foregoing, we find that the 
Intervenors have not established good cause for cont i nuing the 
decision on interim rates, the preheari ng, or the hearing. 
Accordingly, the Motion for Continuance filed by Inter venors i s 
d e nied . 

II. MOTION fOR ORAL ARGUMENT 

On Ma rch 9 , 1992, Intervenors filed a Motion for Oral Argument 
on their Motion for Continuance. Intervenor s argue that the 
questions raised by GDU ' s request for rate relief on the eJe of 
arbitration are a matter of great importance whic h s hould be hear d 
by the full Commission. As further grounds for their mo ion the 
Intervenors allege as follows : 1) GDU ' s motives in seeking rate 
relief are questionable; 2) GDU should not be heard t o argue that 
the purchase of the systems is speculative beca use it is GDU ' s 
fault that this matter has not been previous l y resolved ; 3) the 
proposed interim rate increases will adversely affect the publ~c ; 

and 4) there are questions as to t he appropriateness o f any rat:e 
increase base d on information filed in GDU ' s applicatio1:. 

By response filed March 17, 1992 , GDU argues that the Motion 
is untimely a nd fails to state how oral argument wi ll aid the 
Commission in understanding the positions of th.:a parties . GDU 
further argues that Paragraphs 5 through 8 of the Motion for Oral 
Argument seek to introduce new allegations that are not relevant t o 
the question o f granting oral argument and request s tha t these 
paragraphs be s tricken or t hat GDU be allowed t o res pond . 

Rule 25-22. 058, Florida Adminis tra tive Code , provides, in 
pertinent part : 

A request for oral argument s hall be contained on a 
separate document and must accompany the pleading upon 
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which argument is requested. The request shall state 
wi th particularity why oral argument would aid the 
Commission in comprehending and evaluating the issues 
raised by exceptions or responses . Failure to file a 
timely request for oral argument shall constitute wa i ver 
thereof. 

Intervenors' Motion for Oral Argument was filed on Ma~ch 9, 
1992, nineteen days after the filing of the Motion for Continuance . 
Thus, the Motion for Oral Argument failed to mee the requirements 
of Rule 25-22 .058 , Florida AdMinistrative Code. Accordingly, we 
find it appropria te to d eny Intervenors ' Mot ion for Oral Argument 
as untimely. 

Based on the foregoing, it is 

ORDERED by Commissioner Susan F. Clark, as Prehearing Officer, 
that the Motion for Continuance filed by the city of Palm Ba y and 
the City of North Port is hereby denied. It is further 

ORDERED that the Motion for Oral Argument i~ denied . 

By ORDER of the Florida Public Service Commission, thi s 23 r d 
day of MARC H 1992 

(SEAL) 

CB 

SUSAN F. CLARK, Comm1ss1oner 
as Prehearing Officer 

NOTICE OF FURTHER PROCEEDINGS OR JUQICIAL REVIEW 

Tho Florida Public Service Commission is required Ly Sectio n 
120.59(4), Florida Statutes, to notify part i es of any 
administrative hearing or judicial review of Commission orders that 
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is available under Sections 120 . 57 or 120.68, Florida Statutes , as 
well as the procedures and time limits that apply . This notice 
should not be construed to mean all requests for an admi nistrative 
hearing or judicial review will be gr~nted or resu)t in the relief 
sought . 

Any party adversely affected by this order, whic h i s 
preliminary, procedural or intermediate in nature, may request: 1 ) 
reconsideration within 10 days pursuant to Rule 25-22.038 (2), 
Florida Administrative Code, if issued by a Prehearing Officer; 2) 
reconsideration within 15 days pursuant to Rule 25-2 2 .060 , Flo rida 
Administrative Code, if issued by the Commission; or 3) j udicial 
review by the Florida Supreme Court , in the case of an e l ectric, 
gas or telephone utility , or the First District Court of Appea l, in 
the cas e of a water or wastewater utility. A motion f or 
reconsideration shall be filed with the Direc t o r, Division of 
Records and Reporting, in the form prescribed by Rul e 25- 22 . 060 , 
Florida Administrative Code . Judicial review of a prelimina r y , 
procedural or intermediate ruling or order is avai l able if r e view 
of the final action will not provide an adequate remedy. s uch 
review may be requested from the appropriate court, a s d escri bed 
above, pursuant to Rule 9 . 100, Flo rida Rules of Appel l a t e 
Procedure . 
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