J. Phillip Carver Southern Bell Telephone
General Attomey and Telegraph Company
cfo Marshall M. Criser III
Suite 400
150 So. Monroe Street
Tallahassee, Florida 32301
Phone (305) 530-5558

September 4, 1992

Mr. Steve C. Tribble

Director, Division of Records and Reporting
Florida Public Service Commission

101 East Gaines Street

Tallahassee, Florida 32301

IRe:< Décket No. ©910163-TL
Docke O. O-TL

Dear Mr. Tribble:

Enclosed please find an original and fifteen copies of
Southern Bell Telephone and Telegraph Company's Motion for
Confidential Treatment and Permanent Protective Order which we
ask that you file in the above-referenced dockets.

A copy of this letter is enclosed. Please mark it to
indicate that the original was filed and return the copy to me.
Copies have been served to the parties shown on the attached
Certificate of Service.

Sincerely yours,

-

Phillip Cafver

{
Enclosures
cc: All Parties of Record
A. M. Lombardo
H. R. Anthony
R. Douglas Lackey
nOaLMENT HUMITR-DATE

A BELLSOUTH Company .
10222 QEP -4 1537
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CERTIFICATE OF BERVICE

Docket No.

920260-TL

I HEREBY CERTIFY that a copy of the foregoing has been

furnished by United States Mail this‘é‘é‘day of ‘ .+ 1992

to:

Robin Norton

Division of Communications
Florida Public Service
Commission

101 East Galines Street
Tallahassee, FL 32399-0866

Angela Green

Division of Legal Services
Florida Public Svc. Commission
101 East Gaines Street
Tallahassee, FL 32399-0863

Joseph A. McGlothlin

Vicki Gordon Kaufman

McWhirter, Grandoff & Reeves
522 East Park Avenue,
Suite 200

Tallahassee, Florida
atty for FIXCA

32301

Joseph Gillan

J. P. Gillan and Associates
Post Office Box 541038
Orlando, Florida 32854-1038

Patrick K. Wiggins

Wiggins & Villacorta, P.A.
Post Office Drawer 1657

Tallahassee, Florida 32302
atty for Intermedia

Floyd R. Self, Esq.

Messer, Vickers, Caparello,

Madsen, Lewis & Metz, PA

Post Office Box 1876

Tallahassee, FL 32302
atty for US Sprint

Charles J. Beck

Deputy Public Counsel
Office of the Public Counsel
111 W. Madison Street

Room 812

Tallahassee, FL 32399-1400

Michael J. Henry

MCI Telecommunications Corp.
MCI Center

Three Ravinia Drive

Atlanta, Georgia 30346-2102

Richard D. Melson

Hopping Boyd Green & Sams

Post Office Box 6526

Tallahassee, Florida
atty for MCI

32314

Rick Wright

Regulatory Analyst

Division of Audit and Finance
Florida Public Svc. Commission
101 East Gaines Street
Tallahassee, FL 32399-0865

Peter M. Dunbar

Haben, Culpepper, Dunbar
& French, P.A.

306 North Monroe Street

Post Office Box 10095

Tallahassee, FL 32301
atty for FCTA

Chanthina R. Bryant
Sprint

3065 Cumberland Circle
Atlanta, GA 30339




Michael W. Tye

AT&T Communications of the
Southern States, Inc.

106 East College Avenue

Suite 1410

Tallahassee, Florida 32301

Dan B. Hendrickson

Post Office Box 1201

Tallahassee, FL 32302
atty for FCAN

Monte Belote

Florida Consumer Action Network
4100 W. Kennedy Blvd. #128
Tampa, FL 33609

Charlotte Brayer, Esquire

The American Association of
Retired Persons

275 John Knox Road, EE 102

Tallahassee, FL 32303

~




CERTIFICATE OF SERVICE

DOCKET NO., 910163=-TL
I HEREBY CERTIFY that a correct copy of foregoing was

furnished by U. S. Mail to the following parties this day of
N
%, 1992.

Charles J. Beck, Esq. Tracy Hatch, Esqg.

Assistant Public Counsel Division of Legal Services
Office of Public Counsel Florida Public Service Comn.
¢/o The Florida Legislature 101 E. Gaines Street

111 West Madison Street Tallahassee, FL 32301

Room 812

Tallahassee, FL 32399-1400




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition on behalf of Citizens ) Docket No. 910163-TL
of the State of Florida to initiate )
investigation into integrity of )
Southern Bell Telephone and Telegraph )
Company's repair service activities )
and reports. )
)

In re: Comprehensive Review of the ) Docket No. 920260-TL
Revenue Requirements and Rate )
Stabilization Plan of Southern Bell ) Filed: September 4, 1992
)
)

Telephone and Telegraph Company

SBOUTHERN BELL TELEPHONE AND TELEGRAPH COMPANY'S
MOTION FOR CONFIDENTIAL TREATMENT
AND PERMANENT PROTECTIVE ORDER

COMES NOW BellSouth Telecommunications, Inc., d/b/a Southern
Bell Telephone and Telegraph Company ("Southern Bell" or
“Company"), pursuant to Rule 25-22.006, Florida Administrative
Code, and files its Motion for Confidential Treatment and
Permanent Protective Order.

1. Oon June 17, 1992, the Office of Public Counsel ("Public
Counsel") took the deposition of a panel composed of Southern
Bell employees C. L. Cuthbertson, Jr. and C. J. Sanders. During
this deposition numerous questions were asked that called for the
disclosure of the names of employees disciplined for matters that
may relate to this docket as well as disclosure of the nature of
the discipline. The requested information was provided in each
respective response.

2. At the time of this deposition, counsel for Southern

Bell stated that the Company would request confidential




classification regarding the names of the disciplined employees.
Public Counsel had previously announced in a different context
its intention to utilize this type of information during the
hearing on this matter. Accordingly, Southern Bell and Public
Counsel agreed that after receipt of the transcript of this
deposition, Southern Bell would file the instant Motion for
Confidential Treatment and Permanent Protective Order.

3. Prior to the deposition, certain documents that are
subject to the attorney-client privilege and work product
doctrine were inadvertently produced to Public Counsel. Public
Counsel introduced two of these documents at the deposition
(Exhibits 6 and 7) and also asked questions that paraphrased the
contents of the documents. Southern Bell requested that these
documents be returned to it. Southern Bell hereby requests that
until such time as these documents are returned, these exhibits
and the related portions of the depositions also be treated
confidentially for the reasons that are set forth more fully
hereinafter.

4. Accordingly, pursuant to Rule 25-22.006, Florida
Administrative Code, Southern Bell now files this Motion for
Confidential Treatment and Permanent Protective Order with regard
to (1) the names of employees disciplined in regard to this
matter and (2) exhibits 6 and 7 and all portions of the

deposition that contain information derived from material that is



subject to the attorney-client privilege and work product
doctrine.

5. Southern Bell has filed a highlighted version of the
deposition and Exhibits 6 and 7 to the deposition in a sealed
container, which is marked as Attachment "A." Southern Bell has
also filed two redacted copies of the deposition as Attachment
"B." Finally, Southern Bell has filed as Attachment "C" a
listing of specific pages and lines of the deposition that
contain proprietary confidential information, all of which are
confidential for the reasons set forth below.

6. Southern Bell seeks confidential treatment of the
specific identities of the employees disciplined. This
information is clearly confidential and proprietary under Florida
Statutes, § 364.183(f), which provides that "proprietary
confidential business information" includes "employee personnel
information unrelated to compensation, duties, qualifications, or
responsibilities."

7. The four areas of employee personnel information that
are not, per se, confidential pursuant to § 364.183(f), Florida
Statutes, are compensation, duties, qualifications, and
responsibilities of an employee. A common sense reading of this
list, as well as a review of the definitions of these items as
contained in Webster's Seventh New Collegiate Dictionary

demonstrate that the names of employees in connection with




discipline do not fit any of the exceptions and thus are, per se,
confidential under § 364.183(f), Florida Statutes.

8. A review of these terms, in the context of §
364.183(f), Florida Statutes, reveals their meaning.
"Compensation" is the amount of money or other value that an
employee is paid to perform his or her job duties. "Duties" are
the particular acts an employee is expected to perform as a part
of his or her job. "Qualifications" are the skills, knowledge,
and abilities needed to perform a particular job. Finally,
"responsibilities" are those things that an employee is obliged
to do as part of his or her job. These meanings are confirmed by
the dictionary definition of these words. Webster's definitions

of these terms are as follow:

A. Compensation - payment, wages.

B. Duty - the action required by cne's position or
occupation.

c. Qualification - something that qualifies; a condition

that must be complied with.

D. Responsibility - the quality or state of being
responsible.

Even a cursory reading of these commonly-understood definitions
makes it clear that the disciplining of an employee is not
encompassed within any of the concepts or definitions set forth
above.

°. Thus, the names of the employees who have been

disciplined do not relate to their compensation, duties,



qualifications, or responsibilities. Instead, the name of an
employee who has been disciplined is a personnel-related matter,
the disclosure of which would be highly damaging to the
reputation of the employee in the community at large. Certainly,
§ 364.183, Florida Statutes, was not intended to require such
disclosure.

10. If this Commission were toc interpret § 364.183, Florida
Statutes, to require public disclosure of any employee
information that bears a relationship, even of an indirect or
tangential nature, to an employee's job responsibilities, wages,
or qualifications, then there would be literally nothing
protected from disclosure. Put another way, a broad reading of
the exceptions to 364.183(f), Florida Statutes, would reduce the
public disclosure exemption for employee information to the point
of nonexistence. Obviously, if the legislature had intended for
this statute to be read in a way that would make the employee
information exemption uniformly unavailable and essentially
pointless, then it would simply not have bothered to create the
exemption in the first place.

11. In this particular case, though, there is an equally
compelling reason that these documents should be treated as
confidential. Section 364.183, Florida Statutes, provides that
in addition to the specifically identified types of documents
that are confidential, such as those enumerated in subsection
(£), any document that, if disclosed, "would cause harm to the

5




ratepayers or the person's or company's business operations...is
also entitled to protection." The potential for harm to Southern
Bell's business operations that would necessarily result from
disclosure of the subject information is both obvious and
striking.

12. The discipline of Southern Bell's employees in this
matter was the result of a thorough, privileged internal
investigation that was designed to determine whether or not a
repair reporting problem existed. It was never contemplated by
either the Company or the individuals involved that, in the
aftermath of this effort by Southern Bell to police itself, there
would be a resulting forced public disclosure that would subject
the disciplined employees to the additional punishment of public
opprobrium and scorn. In efféct, the public disclosure of the
names of the disciplined employees would convert internal
discipline into an inappropriate and inflammatory "public
shaming"” of these employees.

13. Inasmuch as this docket already has resulted in
widespread publicity as to Southern Bell, it is probable that the
public disclosure of the identities of these employees would also
be widely published. This disclosure is particularly unnecessary
where, as here, the public will have access to all disciplinary
information, except for the names of the employees themselves.

Thus, for example, the number of employees disciplined, the



stated basis for the discipline and the type of discipline would
all be publicly available.

14. The public disclosure of the names of disciplined
employees would have a significantly deleterious effect on morale
that, in turn, would serve as a practical impediment to the
functioning of the Company. Those who have cooperated with the
efforts of the company to police itself have done so on the well-
founded assumption that the information would be handled
discreetly and appropriately, and that it would result in a level
of discipline, if any, that was warranted. If Southern Bell is
now forced to reveal publicly the names of the employees
disciplined, then the employees who have cooperated will no doubt
feel that their goocd faith efforts to address any problems that
may have occurred have been betrayed. It is easy to see how this
sense of betrayal could result in morale problems that would be
both widespread and severe.

15. Moreover, public disclosure could well result not only
in general morale problems, but also in a general employee
wariness and concern that would make future attempts to remedy
any problems that may arise far more difficult. Southern Bell
can only effectively investigate an internal problem with the
cooperation of its employees. If the lesson to be learned by
employees in this particular instance is that any cooperation may
result in exposure of disciplined employees to the additional
ordeal of public ridicule, then the prospect of obtaining

7



adequate employee cooperation to address effectively any possible
future problems diminishes significantly.

16. Further, the managers of Southern Bell who are charged
with the duty of administering employee discipline will
unquestionably be more hesitant to do so if they know that any
employee disciplined for even the most minor infraction may later
have that discipline publicly disclosed and widely published.

17. Finally, to reveal this information publicly would
serve no purpose whatsoever. Arguably, if disclosure of the
identities of these employees served some public purpose, or if
this disclosure were necessary for this Commission to deal
thoroughly with the issues of this docket, then a balancing test
might be necessary. That is, the Commission would need to
balance the benefits to be derived from public disclosure against
the detriment to the Company and the employees. In this case,
however, public disclosure will result in no benefit whatsoever.

18. Public Counsel can make its arguments in this matter,
and the Commission can fully consider all issues pertinent to
this docket, based on the information that Southern Bell has
provided. Public Counsel has the names of the employees in
question because Southern Bell provided that information without
objection. It is only the public disclosure of employees' names
to which Southern Bell objects. Southern Bell has stated that it
doces not object to public disclosure of the extent of the
employee discipline, the type of discipline, and the job

8



responsibilities of those disciplined. There simply is nothing
to be gained by the additional, gratuitous public disclosure of
the identities of the particular persons disciplined. Florida
Statutes § 364.183(f) clearly provides that the names of these
employees should be kept confidential. To hold otherwise will do
nothing more than damage, perhaps irreparably, the reputations of
individual Southern Bell employees and expose them personally to
public ridicule.

19. Certain of the information for which Southern Bell is
requesting confidential treatment should not be publicly
disclosed for another reason. During the deposition at issue,
Public Counsel gquestioned the witnesses based upon the contents
of the deposition exhibits that were identified as Nos. 6 and 7.

20. Each of these exhibits is comprised, in whole or in
part, of hand-written notes that are covered and protected by the
work product doctrine and the attorney-client privileges. Each
of these documents was inadvertently produced to Public Counsel
by Southern Bell in response to a request for production that was
propounded prior to the time of the deposition in question.

21. Upon discovering the inadvertent disclosure, counsel
for Southern Bell verbally requested that Public Counsel return
the documents to Southern Bell. Thereafter, counsel for Southern
Bell sent to Public Counsel a letter requesting the immediate
return of this document. A similar letter request was made of
and a letter sent to the Commission Staff's attorney. These

9



letters, copies of which are attached hereto as Attachment "D",
set forth the clear, persuasive case law that provides that the
inadvertent disclosure of documents is not a waiver of the
privilege. Public Counsel and Staff Attorney, nevertheless,
refused to return these documents. Public Counsel then utilized
these documents in the instant deposition by asking questions
that either quoted directly from the documents, or alternatively,
paraphrased them in such a way that the transcript of the
deposition reveals clearly the contents of the documents.

22. Southern Bell herein requests confidential treatment of
both Exhibits 6 and 7 of the deposition and of the designated
portions of the deposition transcript that reflect the contents
of those exhibits.

23. This Commission has broad discretion under §
364.183(3), Florida Statutes, to exempt from the public
disclosure requirements of Florida Statutes § 119.07(1)
proprietary confidential business information. The phrase
"proprietary confidential business information" is, in turn,
defined broadly by the statue to allow this Commission to protect
from disclosure any information that is (1) intended to be
private and treated accordingly by the company when (2)
disclosure of the information would cause harm to the company's
business operations.

24. It is obvious that the gratuitous public disclosure of
confidential attorney-client communications has a significant

10



prospect for harm to the company. The privilege itself was
created because, in the words of one court, "in the interest of
the administration of justice, ... persons seeking legal aid and
counsel should be free to communicate with a confidential advisor
about the subject matter of their problem without fear of
consequences or the apprehension of disclosure." Modern Woodmen
of American v. Watkins, 132 F2d 352, 354 (5th Cir. 1942).

25. Likewise, the work product doctrine is of crucial
importance in this situation. This "doctrine was developed in
order to discourage counsel from one side from taking advantage
of trial preparation undertaken by opposing counsel, and thus
both to protect the morale of the profession and to encourage
both sides to a dispute to conduct thorough, independent
investigations in preparation for trial." s V. 2 0 Acres of
Land, 107 F.R.D. 20, 24 (U.5.D.C. Cal. 1985). The work product
doctrine, and the compelling reasons for its existence, apply
equally to situations such as ours in which the documents in
question are created in anticipation of litigation. See
generally, U.S. v. Real Estate Board of Metropolitan St. Louis,
59 F.R.D. 637 (U.S.D.C, Mo.1973).

26. In this instance, Southern Bell has likely already been
harmed by the combination of the inadvertent disclosure of the
privileged material and the subsequent refusal of Public Counsel
to acknowledge the case law holding that no privilege was waived
and to return the documents. This injury should not be

11



compounded by the additional and unnecessary public disclosure of
information that the company reasonably expected to be kept
confidential.

27. The manner in which public disclosure of employee
discipline could adversely effect future efforts to administer
appropriate discipline has already been discussed. Likewise,
managers of the company may be understandably disinclined in the
future to seek legal advice if the inadvertent disclosure of this
advice can be used to justify not only invading the attorney-
client and work product privileges, but also making public the
inherently confidential contents of this privileged
communication.

28. All of the information for which Southern Bell requests
confidential treatment is intended to be treated as confidential,
and has not been disclosed except pursuant to statutory
provisions or private agreement that provides that the
information will not be released to the public.

WHEREFORE, Southern Bell requests that the Commission grant

12



its Motion for Confidential Treatment and Permanent Protective

Order.

Respectfully submitted,

ATTORNEYS FOR SOUTHERN BELL
T PHONE AND TELEGRAPH COMPANY

IS R. ANTHONY

J. PHILLIP CARVER (;QJQ)
c/o Marshall M. Criser III
150 So. Monroe Street

Suite 400

Tallahassee,. Fl rida 32301
30 = 555

R. DOUGL’AS {ACKEY

NANCY B. WHITE

4300 Southern Bell Center
675 W. Peachtree St., N
Atlanta, Georgia 30375
(404) 529-3862
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ATTACHMENT C

FPSC DOCKET $910163-TL

TRANSCRIPT OF DEPOSITIONS OF SANDERS AND CUTHBERTSON

JUSTIFICATION FOR CONFIDENTIALITY REQUEST

1. The confidential and proprietary information that is
contained in this listing is all employee-personnel information
that is not related to qualifications, duties, responsibilities
or compensation. Accordingly, these documents are exempted from
the Public Records Act by the express provisions of Section
364.183, Florida Statutes.

2. The information contained in this listing is Attorney/Client
work product and is, therefore, proprietary and privileged
information.

The following information identified by page and line numbers is
considered confidential and proprietary:

Page Nos. Line Nos. Reasons Proprietary
044 7 1
045 13, 15, 16, 17, 1

18, 19, 20, 21,
22, 23, 24, 25

046 1, 2, 3, 4, 7, 1
16, 22

047 9, 10, 11, 12, 1
14, 16, 17, 20

048 3, 5, 8, 17, 1
19, 20, 22, 23,
24, 25

049 1, 2, 4, 5, 6, 1
7, 16, 21

052 11, 12, 15, 17, 1
18, 19, 21, 22,
25

053 2, 7, 9, 10, 12, 1

15, 16, 19, 20,
21, 22




054 1, 2, 4, 5, 7,
10, 11, 12, 13,
15, 16, 18, 21,
22, 23, 25

055 1, 3, 4, 6, 10,
11, 12, 13, 14,
16, 18, 21, 25

056 2, 11, 15, 20,
23, 24, 25

057 2, 5, 6, 8, 9,
12, 15, 17

058 16, 18, 20, 21,
24, 25

059 23, 24, 25

060 2, 3, 6, 7, 8,
9, 10, 11, 12,
17, 23, 24, 25

061 1, 2, 4, 17,
18, 20, 21

062 7, 10, 13, 14,
19

063 11

067 2

082 2, 14, 17, 19,
22, 23

083 1, 2, 17, 18

088 6, 11, 14, 23,
25

089 1, 2, 3, 4, 5,

091 3, 4, 16, 17,
20

092 6, 12, 14, 15,

le, 18, 19, 20,
21, 22, 23, 24

093 6, 9, 20, 24, 25
094 1
095 6, 7, 19, 24




096

101

102
104
105
106

112
113

114

115

116

117

118

119

120

121

122

123

124

126

18, 19, 24
5, 7, 8, 18,
19, 22

3, 4

7, 9, 11, 12,
13, 15, 16,

17 19, 20, 21,
22, 23

9, 10, 12, 17,
18, 19, 20




127

128
131
132
133
134
135
136
137
138
139
140
141
142
143

144

145
146

147

149

EXHIBIT 6
Pages 1-14, 16
Page 15

EXHIBIT 7
Pages 1-2

2, 3, 4, 20,
22, 24, 25

6, 5, 9, 13, 19
17

13, 18, 22, 23
10, 14, 19

22, 25

1

20

8, 9

9, 12

3, 4, 14

6, 9, 22

8, 21, 22, 23
12, 15, 16, 19
1, 5, 6, 8, 9,
13, 19, 21, 22,
24

5, 6, 12, 13,
19, 25

All Lines
All Lines

All Lines




ATTACHMENT "D" N,

Nay 28, 1992

Nc. Charles J. Beck, Rag.
Deputy Public Coungel

Office :of Public Counsel

¢/c The rlorida Legislature
Room 812

111 VWest Madison Street
Tallahassee, Plorida 323991400

RE: Docket No. 910163~7L,
Daear chirlioz

On March 21, 1992, Public Counssl issued itg Twenty=-second
Set of Requests for Pyoduction of Documants in the abaove

ioned wattar, Southern Rell filed its Rasronsaa and
Objections to same on i1 29, 1992, wherein it objected to the
requeat to the extent i sought documents covared by the
attorney/olient privilegs or attorney work product privilega or
both. The documents so Protacted vera described as notes
compiled by the Personnal Dep: t and derived frewm ths
Privileged internal legal investigation,

On May 21, 1992, at a Panel daposition conducted by the
Plorida Public commission Stat?, it was brought to Southern
Bell's attention that certain privileged information haa
inadvertently angd accidentally been disclossd in the responsmes
Tiled on April 25, 1992. This material consisted of 14 Pages,
numbars $6 through 70, which contained Pergennal Department notas
as described above, As ocounsel for Southern Bell, r informad you
of tha mistake ana roquested the return of tha privileged
material. You refused to return the privilaged material.

ingc. K aar 8 witg (8.D. Fla. 1990), th ' ivil *ﬁ:
742 F.Bupp. 641 (8.D. rla. ® privilege raema
with'respnnt to this set of notes ana éhay should ijmmediately ba
raturned to Southern Bell, 1In J +_the court adopted

the test of 2m¥—ﬁmmm F.R.D. 46, 50

Amm Clowarew,
6v0/6104  RYIOLYILO%Y YINVTLY Ol




Nr. Charles J. Beck
May 27, 1992
Page 3

(M.D.N.C. 1987) in which five factors were useq in det
vhether an inadvertent Production waivee privilege:

(1) The reasonablensss of the
acautions takan to pravent
e dvertent :lzglozuro in view of
¢ extent o & document
raduction; (2) the nmumber of
hadvertent disclogures; (3) tha
extant of the disclosure; {4) an
delay and zsasures taken to raat{éy
the disclosures; apd (3) whether

exrining

These factors clearly demonstrate that Southern Bell's

inadvaertent produation of this aat of notag did not wa
brivilege. Southarn has taken evary reasonable pracau

protect its privilege in a Caga wharae voluminous discovery is

taking place. Thig letter is an immedai
disclogura, In accord with

inadvertent disclosure ar'the privilegea

wailver of the privilege. I therefore request that you
{ately return to ne all copies of the above described

material in your Possession or controel,

Sincerely,

CC: Tracy Hatch ' f

37076104 RNOLYTLDEY YLINYILY Giw




Harris R, Anthony Sauthem Sell Telephane

QGeneral Atomey-Florida snd Telegraph Company
) Museum Towsr Sutiding
Suite 1510
150 Waat Fagler Strest
Miart, Florida 33190
Phone (305) 5308555

July 20, 1992

Charlesa J. Beck, Eaq.

Deputy Public Counsel

affice of Public Counsel

¢/o The Florida legislature
Room 812

11l West Madison Street
Tallahassee, Florida 32399-1400

RE: Docket No., 910163-TL

Dear Charlie:

On March 21, 1992, Public Counzel imgued its Twenty-S8econd
Set of Regquests for Production of Documents in the abave
captioned matter. Southern Bell filed ite Responses and
Objections to same on April 29, 1992, when it objected to the
regquest to the extent it gought documents covered by the
attorney-client privilege or attorney work product privilege or
both. The documents mc protected included notes compiled by the
Personnel Department, as well as a typed index of employee names,
both of which were derived from the privileged internal legal
investigation.

Oon June 17, 1992, at a deposition conducted by the Office of
Public Counsel, it was brought to Southern Bell's attention that
the above dasoribed privileged information had inadvertently and
accidentally been disclesed in the responses filed on April 29,
1992, As counsel for Bouthern Bell, I informed you of the
mistake and requested the return of the privilsged material. You
did not return the privileged material.

Comwunications between attorneys and their clients are

A BELESOUTH Company ;;\[’@Z['\H ZB-EO“‘“Q

1t0/L108  MEOLYINORE VINTILY Q; -



shlelded from discovery under Rule 1.280(b) (i), Flerida Rules of
Civil Procedure. This rule is codified at §90-502, Florida
Statutes. Attorney-client privilege applies to corporations.

; 449 ©.s8, 383, 101 5.Ct. 677, 66 L.Bd.24
584 (1981). The elemants of the attorney-client privilege
regquire that (1) the communication must be made in confidence,
(2) by one who ia a client, (3) seeking legal advice from an
attorney, and (4) the communication is requested to be kept
confidential and such privilege has not been waived.
YOEELINE ana EASDIONEG 3§ elegrapl Qi Bfap Rl 1o s LEephone -
of Florida, 60 P.R.D. 177, 184-8B5 (N.D.Fla., 1973). The interna
investigation conducted by Scuthern Bell's Legal Department with
regard to the Company's compliance with the Fiorida Public
Service Commission's rules and regulations clearly falls within
the attorney-client privilege.

Attorney work product is shielded from discovery under Rule

1.280(b) (i), Florida Rules of Civil Procedure. 1In
¢ 236 80.24 108, 113 (Fla, 1970), the Suprema

Court of Florida hald attornay-work product to include
investigative materials preiarad in anticipation of litigation by
an attorney or an employee investigator at the direction of a
party. See also Hickman v. Taylor, 323 U.S. 495 (1947). A
document is prepared in anticipation of litigation if it is not
one that would otherwise be requirsd to be prepared. It does not
mattar whether the product is the creation of the party, agent,
oY attorney. See also In Re: , 89
F.R.D. 595 (N.D. Texas, 1981) (information gathered in a manner
as to be privileged does not bhecome discoverabla solely because
nanagement makes other business use aof the information). Under
these cases, it is more than apparent that the notes compiled by
the Personnel CDapartment and derived from the privilaeged internal
legal investigation are covered by the attorney-client privilege
or attorney work product privilege or both as asserted in the
Responsex and Objections to Public Counsel's Twenty-Second
Request for Production of Documents filed on April 29, 1992,

In United States v, Pepperateel & Allove, Ing., 742 F.Supp.
641 (8.D. Fla. 1990), the court held that the litigant d4id not
waive an attorney-client privilege that attached to the documents
by accidentally disclosing them to another party during discovery
where tha litigant took every reascnable affort to protect the
privilege. IYhe court adopted the test of
Eittinger, 116 F.R.D. 4€ (N.D.N.C. 1987) (in which five factors
were used in determining whether an inadvertent production waivea
the privilege:

Wveliil 28-20-E0
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(1) the reasonableness of the precautions
taken to prevent inadvertent disclosure in
view of the extent of the document
production: (2) the number of inadvertent
dlsclosures;: (3) the extent of the
disclosure; (4) any delay in measures taken
to rectify the disclosure; and (5) whether
the overriding interest of justice would be
served by relieving a party of its error.

See also Georxgetown Manex, Inc. v, Ethan Allen, Ing., 753 F.Supp.
936 (8.D.Fla. 1991) (which also held that production of
privileged matarial by an attorney did not waive the cliont's
attorney-client privilege.

The factors described in Parkway Gallery clearly demonatrate
that Southern Bell's inadvertent production of the documents in
question 4id not waive the privilege. Southern Bell has taken
evary reasonable precaution to protect its privilege in a case
where voluminous discovery has taken place. This letter is a
follow up to the verbal request that the documents in question be
returned. In accord with Peppersteel and Georgetown Mangr, the
inadvertent dimsclosure of the privileged documents is not a
waiver of the privilega. I therefore request that you
imnediately return to me all copies of the above-describad
material in your possession or control.

Sincerely,

arris R. Anthony

¢e: Tracy Hatoh
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Huarris R. Anthony Southern Bell Teisphons

Genaral Attorney-Florida and Telegraph Company
Museum Towsr Building
Suite 1910
150 West Flagier Sireet
Miami, Fiorida 33130
Phone {305) 530-5585

July 20, 1992

Angela Graeen, Esq.

Division of Legal Services
Florida Public¢ Svec. Commission
101 East Gaines Street
Tallahassea, FL 32399-0863

RE: Docket No, 910163-TL
Dear Angelat

on Ma¥ , 1992, the Florida Public Service Commisaion Staff
{"stare" ssued 1ts Sixteenth Set of Requests for Production of
Documents in the above captioned matter. Southern Bell filed its
Responses and Objections to same on June S, 1992, wherein it
objected to the Requast to the extent it sought documents covered
by the attorney-client privilege or attorney work preduct
privilege or both. The documents so protected included notes
compiled by the Personnel Department, as well as a typed index of
employaee names, both of which were derived from the privileged
internal legal investigation.

on June 17, 1992, at a depeosition conducted by the Office of
Public Counsel, it was brought to Southern Bell's attention that
the above described privileged information had inadvertently and
accidentally been disclosed in the Responses £iled on June 5,
1992. As counsel for Southarn Ball, I informed you of the
mistake and requested the return of the privileged material. You
did not return the privileged material.

Communications between attorneys and their clients are
shielded from discovery under Rule 1.280(b) (1), Florida Rules of
Civil Procedure. This rule is codified at § 90-502, Florida
Statutes. Attorney-cllient privilege applies to corporaticns.
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tatesy, 449 U.S8. 383, 101 s.ct. 677, 66 L.Ed.2d

584 (1981). The elements of the attorney-client privilege
require that (1) the communication must be made in confidence,
(2) by one who is a client, (3) seeking legal advice from an
attorney, and (4) the communication is reguested to be kept
confidential and such privilege has not been waived.

RLT10Na Bl apnione & gtad AP Ma)ys s = laph
investigation conducted by Southern Bell's Lagal Department with
regard to the Company's compliance with the Florida Public
Service Commission's rules and regulations cleariy falls within
the attorney-client privilege.

Attorney work product is shielded from discovery under Rule
1.280(b) (1), Florida Rules of Civil Procedure. In Surf Drugs.

V. : 236 So.2d 108, 113 (Fla., 1970), the Supreme
Court of Florida held attorney~-work product to include
investigative materials prepared in anticipation of litigation by
an attorney or an employee ilnvestigator at the direction of a
party. See also Hickman v, Tavlor, 323 U.S. 495 (1947). A
Qocument is prepared in anticipation of litigation if it is not
one that would otherwise be required to be prepared. It does not
matter whether the product is the creation of the party, agent,
or attorney. See also In Re: IIB Securities Litigatliop, 89
F.R.D., 595 (N.D. Texas, 1981) (information gathered in a manner
as to be privileged does not become discoverable sclely because
management makes other business use of the information). Under
these cases, it is more than apparent that the notes compiled by
the Personnel Department and derived from the privileged internal
legal investigation are covered by tha attorney~client privilege
or attorney work product privilege or both as asserted in the
Responses and Objections to Public Counsel's Twenty-Second
Request for Production of Documents filed on April 29, 1992.

In Unjited States v. Peppersteel & Alloys, Inc., 742 F.Supp.
641 (S.D. Fla. 199%0), the court held that the litigant did not
waive an attorney-client privilege that attached to the documents
by accidentally disclosing them te another party during discovery
where the litigant took every reascnable effort to protect the
privilege. The court adopted the test of Parkway Gallery v.
Kittinger, 116 F.R.D. 46 (N.D.N.C. 1987) (in which five factors
waere used in determining whether an inadvertent production waives
the privilege: '

(1) the reasonableness of the precautions
taken to prevent inadvertent disclosure in

2
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view of the extent of the document
production; (2) the number of inadvertent
disclosures; (3) the extent of the
disclosure; (4) any delay in measures taken
to rectify the disclosure; and (5) whether
the overriding interest of justice would be
served by relleving a party of its error.

S5ee also Ceorgetown Manor, JInc. Vv, Ethan Allen, Inc., 753 F.Supp.
936 (S.D.Fla. 1991) (which alsc held that production of
privileged material by an attorney did not waive the client's
attorney-oclient privilege.

The factors described in Parkway Gallery clearly demonstrate
that Southern Bell's inadvertent production of the documents in
question did not waive the privilege. Southern Bell has taken
every reasonable precaution to protect its privilege in a case
where voluminous discovery has taken place. This letter is a
follow up to the verbal request that the documents in question be
returned. In accord with Peppersteel and Georgetown Manox, the
inadvertent disclosure of the privileged documents is not a
waiver of the privilege. I therefore request that you
immediately return to me all copies of the above-described
material in your possession or control.

Sincerely,

Harris R. Anthony
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