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SOUtbcmBCllTclcpboDs 
.aaTs*g.ph- 

c/o Marshall Cliwr 111 
Suite 4M 
150 South M o m  SI. 
TallahPrsse, Floridp 32301 
Phone (335) 530-5555 

November 12, 1992 

Mr. Steve C. Tribble 
Director, Division of Records and Reporting 
Florida Public Service Commission 
101 East Gaines Street 
Tallahassee, Florida 32301 

Re: 1 
Dear Mr. Tribble: 

Enclosed please find an original and fifteen copies of 
Southern Bell Telephone and Telegraph Company's Response and 
Memorandum in Opposition to Florida Cable Television 
Association's Motion to Dismiss, which we ask that you file in 
the captioned docket. 

indicate that the original was filed and return the copy to me. 
Copies have been served to the parties shown on the attached 

A copy of this letter is enclosed. Please mark it to 

certificate of Service. \ 
ACK - 
4F4 2- Sincerely yours, 

\ r __ _c Harris R. Anthony 

Enclosures w-- 
cc: All Parties of  record^.\ 

FLi A. M. Lombard0 E b -  

R. Douglas Lackey _. 
I 



CERTIFICATE OF SERVICE 
Docket NO. 920260-TL 

I HEREBY CERTIFY that a copy of the foregoing has been 

ta yn furnished by United States Mail this day of h)aJf?&e/, 1992 

to : 

Robin Norton 
Division of Communications 
Florida Public Service 
Commission 
io1 East Gaines Street 
Tallahassee, FL 32399-0866 

Angela Green 
Division of Legal Services 
Florida Public Svc. Commission 
io1 East Gaines Street 
Tallahassee, FL 32399-0863 

Joseph A. McGlothlin 
Vicki Gordon Kaufman 
McWhirter, Grandoff & Reeves 
522 East Park Avenue, 
Suite 200 
Tallahassee, F1 32301 
atty for FIXCA 

Joseph Gillan 
J. P. Gillan and Associates 
Post Office Box 541038 
Orlando, Florida 32854-1038 

Patrick K. Wiggins 
Wiggins & Villacorta, P.A. 
Post Office Drawer 1657 
Tallahassee, Florida 32302 
atty for Intermedia 

Laura L. Wilson, Esq. 
Messer, Vickers, Caparello, 
Madsen, Lewis & Metz, PA 
Post Office Box 1876 
Tallahassee, FL 32302 
atty for FPTA 

Charles J. Beck 
Deputy Public Counsel 
Office of the Public Counsel 
111 W. Madison Street 
Room 812 
Tallahassee, FL 32399-1400 

Michael J. Henry 
MCI Telecommunications Corp. 
MCI Center 
Three Ravinia Drive 
Atlanta, Georgia 30346-2102 

Richard D. Melson 
Hopping Boyd Green & Sans 
Post Office Box 6526 
Tallahassee, Florida 32314 

Rick Wright 
Regulatory Analyst 
Division of Audit and Finance 
Florida Public Svc. Commission 
101 East Gaines street 
Tallahassee, FL 32399-0865 

Peter M. Dunbar 
Haben, Culpepper, Dunbar 

& French, P.A. 
306 North Monroe Street 
Post Office Box 10095 
Tallahassee, FL 32301 

Chanthina R. Bryant 
Sprint 
3065 Cumberland Circle 
Atlanta, GA 30339 

atty for MCI 

atty for FCTA 



Michael W. Tye 
AT&T Communications of the 
Southern States, Inc. 

106 East College Avenue 
Suite 1410 
Tallahassee, Florida 32301 

Dan B. Hendrickson 
Post Office Box 1201 
Tallahassee, FL 32302 
atty for FCAN 

Thomas F. Woods, Esq. 
Gatlin, Woods, Carlson and 

1709-D Mahan Drive 
Tallahassee, Florida 32308 

cowdery 

atty for the Florida Hotel 
and Motel Association 

Benjamin H. Dickens, Jr. 
Blooston, Mordkofsky, 
Jackson & Dickens 

2120 L Street, N.W. 
Washington, DC 20037 
Atty for Fla Ad Hoc 

C. Everett Boyd, Jr. 
Ervin, Varn, Jacobs, Odom 

305 South Gadsen Street 
Post Office Drawer 1170 
Tallahassee, Florida 32302 

& Ervin 

atty for Sprint 

Florida Pay Telephone 
Association, Inc. 
c/o Mr. Lance C .  Norris 
President 
Suite 202 
8130 Baymeadows Circle, West 
Jacksonville, FL 32256 
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Monte Belote 
Florida Consumer Action Network 
4100 W. Kennedy Blvd., #128 
Tampa, FL 33609 

Bill L. Bryant, Jr., Esq. 
Foley & Lardner 
Suite 450 
215 South Monroe Street 
Tallahassee, FL 32302-0508 

Michael B. Twomey 
Assistant Attorney General 
Department of Legal Affairs 
~ o o m  1603, The Capitol 
Tallahassee, FL 32399-1050 

Douglas S. Metcalf (Ad Hoc) 
communications consultants, 

1600 E. Amelia Street 
Orlando, FL 32803-5505 

Atty for AARP 

Inc . 

Mr. Cecil 0. Simpson, Jr. 
General Attorney 
Mr. Peter Q .  Nyce, Jr. 
General Attorney 
Regulatory Law office 
Office of the Judge 
Advocate General 

Department of the Army 
901 North Stuart Street 
Arlington, VA 22203-1837 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Comprehensive Review of ) Docket No. 920260-TL 
the Revenue Requirements and Rate ) 
stabilization Plan of southern ) Filed: November 12, 1992 
Bell Telephone & Telegraph Company ) 

1 

SOUTHERN BELL TELEPHONE AND TELEGRAPH COMPANY'S 
RESPONSE AND MEMORANDUM IN OPPOSITION TO FLORIDA 
CABLE TELEVISION ASSOCIATION'S MOTION TO DISMISS 

COMES NOW BellSouth Telecommunications, Inc., d/b/a Southern 

Bell Telephone and Telegraph Company ("Southern Bell" or 

'ICompany18) , pursuant to Rule 25-22.037 (2) (b) and files its 
Response and Memorandum in Opposition to Florida Cable Television 

Association's ("FCTA") Motion to Dismiss Southern Bell Telephone 

and Telegraph Company's Petition for Ordering [sic] Adopting Plan 

for Alternative Method of Regulation, (the "Motion") and states 

in support thereof the following: 

1. The Motion of FCTA to dismiss Southern Bell's Petition 

for an Order Adopting a Plan for an Alternative Method of 

Regulation (the "Petition") should be summarily denied because it 

both lacks substantive merit and is procedurally improper. 

Southern Bell will first address the substantive infirmities of 

the Motion. 

2. Chapter 364, Florida Statutes, (specifically Sections 

364.338 and 364.3381) clearly provides that it is the Commission, 

either on its own motion or upon petition by a local exchange 

company or interested person, that is to determine whether a 



given service is effectively competitive and, if so, the terms 

under which such service should be offered. Moreover, by their 

own terms, Sections 364.338 and 364.3381, Florida Statutes, are 

not applicable until a finding by the Commission that a service 

is effectively competitive. 

3. Section 364.338(2) states that if the Commission, a 

local exchange company, or any interested party believes that a 

service is effectively competitive, then any one of them may 

initiate a formal proceeding to consider this matter. The 

specific issues to be considered by the Commission in making a 

determination as to whether or not a service is effectively 

competitive are set forth in Section 364.338 2(a) through (g), 

Florida Statutes. If the Commission applies these criteria and 

finds that a service is effectively competitive, then, and only 

then, may the Commission elect to tailor a specific form of 

regulation to the requirements of the service and to the nature 

of the competitive market. Section 364.338(3)(a), Florida 

Statutes. 

4. Likewise, if a service has been subjected to this 

process and is deemed to be effectively competitive, only then do 

the requirements of Section 364.3381, Florida Statutes, come into 

play. This section deals with the issue of cross-subsidization 

in terms of monopoly and competitive services. However, for  

purposes of Chapter 364, a “competitive service9# is one that has 
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been found to be effectively competitive under Section 364.338, 

Florida Statutes. 

5. This conclusion is made clear by Section 364.02(3), 

Florida Statutes, which defines llmonopoly service" as #'a 

telecommunications service for which there is no effective 

competition, either in fact or by operation of law" 

words, until a service is found to be effectively competitive by 

the Commission, that service is deemed to be a monopoly service 

for purposes of Chapter 364, Florida Statutes, and neither 

section 364.338 nor Section 364.3381 is applicable. 

In other 

6. Given these provisions of Chapter 364, the simple 

answer to the Motion of FCTA is that the Commission has not found 

any service offered by Southern Bell to be "effectively 

competitive." There is, accordingly, no basis or need for the 

Commission to consider the issue of whether safeguards are 

necessary to prevent cross-subsidy under Section 364.3381. 

7. The fundamental flaw in FCTA's Motion is its apparent 

confusion between services that may be somewhat competitive and 

those that the Commission has found to be effectively 

competitive. 

Bell's services are becoming increasingly competitive as a result 

of the entry of new providers. 

FCTA at page 2 of its Motion demonstrate, such competition is one 

of the primary reasons that Southern Bell has sought authority to 

operate under the proposed Price Regulation Plan. Not one of 

There can be no question that many of Southern 

Indeed, as the quotes used by 
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Southern Bell's services, however, has been found by the 

Commission to be effectively competitive and it is such a finding 

that is a mandatory prerequisite under Chapter 364 to the 

application of any statutory safeguards. Thus, FCTA's argument 

that Southern Bell's Petition should be dismissed because the 

Commission has not yet prescribed an allocation methodology 

pursuant to Section 364.3381(2), Florida Statutes, simply misses 

the mark. This statute is inapplicable in the absence of the 

Commission's having found that any of Southern Bell's services 

are effectively competitive. 

8. For the same reasons, FCTA's argument that Southern 

Bell's Petition should be dismissed because Southern Bell has 

"failed to identify all the services in this docket which it 

considers to be competitive" (Motion at p.3) must also fail. The 

problem with this argument is that there is absolutely no 

requirement, either statutory or otherwise, that would burden 

Southern Bell with the duty to identify each and every service 

currently offered by any competitor. Again, Chapter 364 is 

explicit that the Commission is to make the determination as to 

whether or not any given service is effectively competitive. 

Section 364.338(2), Florida Statutes. 

9. In any event, the ultimate basis for FCTAIs Motion is 

its argument that the Commission cannot approve Southern Bell's 

Petition because of the requirement enunciated in Section 

364.036(2)(f), which states that any plan for alternative 
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regulation must include "adequate safeguards to assure that the 

rates for monopoly services do not subsidize competitive 

services." Whether any of Southern Bell's services face 

competition or are 'effectively competitive" is irrelevant to 

this issue, however, since the Commission has already instituted 

adequate cross-subsidy safeguards that meet the requirement of 

Section 364.036(2)(f), Florida Statutes. 

10. The Commission requires that all new services offered 

by Southern Bell be priced above their incremental cost. See, 

e.s., Order No. PSC-92-0500-FOF-TL, Docket No. 920434-TL, Reauest 

bv BellSouth Telecommunications, Inc. d/b/a Southern Bell 

Telewhone and Telearawh Comwanv to introduce 0+900 dialinq 

cawabilitv to the 900 access service. The Commission has also 

imposed the same requirement on preexisting services that have 

been restructured. a, e.cr., Order No. 23400 in Docket No. 

890505-TL Proposed tariff filina by Southern Bell Telewhone and 

Telearawh Comwanv to restructure and rewrice wrivate line and 

swecial access services and to waive nonrecurrina charaes for 

hish cawacitv services. 

11. As the Commission has expressly determined, any service 

that is priced above its incremental cost is, by definition, not 

being cross-subsidized by any other service. In Docket No. 

5 



860984-TP Investiaat ion into NTS Cost Recovery, the COINUiSSiOn 

stated: 

We also reject ATT-C's argument that 
toll service subsidizes local rates. Public 
Counsel's witness Kahn conducted a stand- 
alone cost analysis of both local and toll 
services. Dr. Kahn testified that the 
results of his analysis showed that the 
existing rate structure is subsidy-free, and 
that revenues from local and toll services 
are above their respective incremental costs 
and below their respective stand-alone costs. 
Accordingly, both services benefit from the 
provision of the other, as neither i 
provider of nor the recipient of cross- 
subsidies. U.S. Sprint's witness Cornel1 
stated she . .happen (s) to agree with 
witness Kahn that anything between 
incremental and stand-alone is neither 
subsidizing nor subsidized". We aaree. 

(emphasis added) 87 FPSC 12:438, 447-448. 

12. The result of this finding, combined with the 

requirement that services be priced above incremental cost, is 

that the Commission has instituted "adequate safeguards to assure 

that the rates for monopoly services do not subsidize competitive 

services." Southern Bell's competitive services are priced above 

incremental cost and thus are not subsidized by any other 

service, including any monopoly service. Thus, Southern Bell's 

proposal for alternative regulation meets the statutory test 

enunciated in Section 364.036(2)(f), Florida Statutes, and for 

this reason alone, FCTA's Motion should be denied. 

13. Finally, FCTA's Motion should be rejected because of a 

blatant procedural infirmity. Specifically, the Motion is styled 
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as a Motion to Dismiss the Petition of Southern Bell. Rule 25- 

22.037(2)(a), Florida Administrative Code, however, provides 

expressly that a motion to dismiss must be filed by a party to a 

proceeding "within the time provided for filing an answer," i.e., 

within 20 days. (Rule 25-22.037(1), Florida Administrative Code) 

14. In this docket, Southern Bell's Petition was filed on 

July 15, 1992. At that time, FCTA had already intervened in the 

docket. 

FCTA was August 4, 1992. This reason, standing alone, is also 

sufficient to mandate the denial of this motion. 

Thus, the deadline for filing a motion to dismiss by 

WHEREFORE, Southern Bell respectfully requests the entry of 

an order denying FCTA's Motion to Dismiss for the reasons set 

forth above. 

Respectfully submitted, 

ATTORNEYS FOR SOUTHERN BELL 
TELEPHONE AND TELEGRAPH COMPANY 

ULck 
HARRIS R. ANTHONY d o l -  

v U J. PHILLIP CARVER 
c/o Marshall M. Criser I11 
150 So. Monroe Street 
Suite 400 
Tallahassee, Florida 32301 
(3051 530-5555 

R. DOUGLAB LACkEY 
SIDNEY J. WHITE, JR. 
4300 Southern Bell Center 
675 W. Peachtree St., NE 
Atlanta, Georgia 30375 
(404) 529-3862 
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