4

S _ (ji) :

4 Emens g
b‘z ‘&‘“g L g

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION F 5 ; E :;“i;
P “":'-1?5;3

Comprehensive Review of the
Revenue Requirements and Rate
Stabilization Plan of Southern
Bell Telephone & Telegraph Company

Docket No. 920260-TIL
Filed: 12/18/92

ATTORNEY GENERAL’S PREHEARING STATEMENT

The Attorney General of the State of Florida, Robert A.
Butterworth ("Attorney General"), by and through his undersigned

counsel, hereby files his Prehearing Statement in the above-

styled docket.

BASIC POSITION

ATTORNEY GENERAL:

‘ This Commission is a statutory agency whose only powers are
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respect to monopoly telecommunications service companies are to

-._ensure: (1) all rates and charges shall be fair, just
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i g and performed in a prompt, expeditious, and efficient manner.
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providing the regulated service. The Commission’s corollary
statutory duty to customers is to see that the rates they are
forced to pay include only the utility’s reascnable, prudent and
necessary expenses and only the opportunity to earn a fair and
reasonable rate of return on its investment. The second
statutory responsibility demands that the monopoly service
received in exchange for the Commission-approved rates be

performed promptly, expeditiously and efficiently.

The current so-called “incentive" rate scheme, approved by
the Commission for Southern Bell in 1988, rests on the belief
that Southern Bell would be encouraged to operate more
efficiently and provide more services if it was given profits in
excess of the "fair and reasonable" return that it was
statutorily entitled to and was already earning. A fundamental
flaw with the incentive rate scheme was that the Commission was
already statutorily charged with ensuring Southern Bell’s
telecommunications facilities be safe and kept in good condition
and repair and that its service be modern, adequate, sufficient,
and efficient.' It is the Attorney General’s position that the
Commission had the pre-existing duty and responsibility for
seeing that Southern Bell, and all other monopoly
telecommunications companies, deliver modern and efficient
services in exchange for "normal" or "regular" profits. More
importantly, it is the Attorney General'’s position that the

Commission lacked the statutory authority in 1988 to authorize

1 Section 364.03, F.S. (1987)
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earnings in excess of what was "fair and reasonable",
irrespective of what Southern Bell promised in return.

It is the Attorney General’s position that, notwithstanding
the 1990 revisions to Chapter 364, F.S., the Commission still
lacks the statutory authority to award Southern Bell the
opportunity to earn equity returns greater than those that would
be considered fair and reasonable for a similar regulated entity.
Even were the provisions of Section 364.036, F.S. applicable to
Southern Bell’s requested rate relief, which they are not,
nothing in that section of the law countenances, either
explicitly or implicitly, the earning of excessive profits.
Notwithstanding the exemptions obtainable in Section
364.036(3) (b}, F.S., Section 364.03(1), F.S. still demands that

all rates and charges shall be fair, just, reasonable, and

sufficient. Furthermore, Section 364.036(2)(e), F.S.,
specifically states that the Commission cannot implement an
alternative method of regulation without first finding that the
alternative method, among other things:
(e) Assures that the rates for monopoly services are
just, reasonable, and not unduly discriminatory, and do
not yield excessive compensation.
Accordingly, it is the Attorney General’s position that the
Commission lacks the statutory authority to approve any
regulatory method that would allow Southern Bell to earn equity
returns greater than what would otherwise be consider reasonable

for a comparable company, both as to the mid-point of the




authorized return, as well as the approved ceiling or maximum of
that range. Thus, any "excess profit sharing” scheme that would
allow Southern Bell to earn equity returns in excess of one
percentage point above what the Commission finds to be a
reasonable mid-point return on equity, irrespective of any so-
called "sharing" of these profits with its customers, is not
permitted by the statutes and is unlawful.

It is the Attorney General’s position that the alternative
regulatory methods potentially available pursuant to Section
364.036, F.S. are presently unavailable to Southern Bell for
several reasons. First, the Commission has not yet found, nor
does it have sufficient evidence available to it in this docket

to find, as it must, that the alternative method of regulation

proposed by Socuthern Bell:

(2) (f) Includes adequate safequards to assure that the

rates for monopoly services do not subsidize

competitive services.
This finding is a mandatory prerequisite established by the
Florida Legislature which must be fulfilled before the Commission
can approve any radical departures from traditional ratemaking
under the guise of "alternative methods". The required finding
has not been made and cannot be made on the evidence prefiled in
this docket. Secondly, and more importantly, there is no
showing, as required by Section 364.036(2) (¢), F.S. that the

Commission has found, or can find, from the record to be




established in this case, that the alternative method of
regulation and excessive profits Southern Bell seeks:

(c) Provides identifiable benefits to consumers that

are not otherwise available under existing regulatory

procedures.

With respect to the identification of benefits to consumers
that would not otherwise be available under existing regulatory
procedures, it is the Attorney General’s position that any
benefits so identified must be either new substantive monopoly
telecommunications services not offered by the other twelve
Florida local exchange telecommunications, which are governed by
traditional ratemaking, or operating efficiencies that
sufficiently exceed those of the other local exchange companies.
It is the Attorney General’s position that making such a showing
would be difficult because the other local exchange companies are
also under a statutory obligation to provide modern services in
an efficient manner and, presumably, are doing so without the
incentive of excessive profits or alternative regulation. In
short, it is the Attorney General’s position that no
telecommunications company may be granted alternative methods of
regulation until the Commission first makes affirmative factual
findings on each of the statutory prerequisites found in Section
364.036(2), F.S. It is also the Attorney General’s position that
those affirmative factual findings cannot be made on the basis of

the record to be established in this docket.




It is the Attorney General’s position that the alternative
method of regulation sought by Southern Bell in this docket would
result in less regulatory oversight by the Commission, when
recent history has demonstrated that greater regulatory oversight
of this particular company is demanded. Specifically, Southern
Bell has been involved in a situation where it failed to pay
coin-operated telephone commissions to vendors when it knew that
such commissions were owing. More recently, Southern Bell has
settled a case with the Office of the Statewide Prosecutor in
which the investigation by the Tenth Statewide Grand Jury
centered on allegations of (1) +the intentional overbilling of
customers through the fraudulent "sale" of optional telephone
services by company employees whose primary responsibility was
telephone installation and repair; (2) the intentional failure
to repay customer overbillings which were discovered by the
company; (3) the intentional failure to pay compensatory rebates
for non-working telephones; and (4) the intentional failure of
the company to properly report trouble and repair information to
this Commission. Both of these events occurred prior to and
during the term of the incentive regulation that Southern Bell is
still operating under. Neither event was either discovered or
rectified by this Commission. Cessation of the latter event,
involving report trouble and repalir information fraud, was not
obtained by this Commission despite the facts being reported to
the Commission by a so-called "whistleblower". It is the

Attorney General’s position that granting Southern Bell the




reduced regulatory flexibility it seeks in this docket would be
irresponsible. Given the lack of statutory authority to award
the excessive returns on equity sought, the inability or failure
to meet the statutory prerequisites for granting alternative
methods of regulation of any kind, and Southern Bell’s recent
history involving allegations of misconduct, it is the Attorney
General’s position that Southern Bell must be returned to full
rate base regulation under the provisions of Chapter 364, F.S.
and be regulated in the same manner as every other local exchange
company in this state and, indeed, the same type of regulation
every other monopoly utility provider receives from this
Commission.

It is the Attorney General’s position that the allegations
of sales fraud, customer misbilling and fraudulent repair reports
must be fully investigated by this Commission and appropriate
penalties imposed, including a reduction on the authorized return

on equity, if the allegations are proven true.

ATTORNEY GENERAL:
Except for those issues otherwise specifically responded to
below, the Attorney General’s position is "No position at this

time" for all other issues.




COST OF CAPITAL

Issue 9:

ATTORNEY GENERAL: The appropriate cost of equity capital for
Southern Bell is 11.2% with a range of reasonableness 1
percentage point above and below. This mid-point should be
reduced by the level of penalty the Commission finds warranted by
poor quality of service and misconduct.

Issue 9a.

ATTORNEY GENERAL: Southern Bell’s quality of service during the
term of the so-called incentive regulation should be fully
examined, including the ramifications of repair records fraud, if
any. If poor quality of service is found to have existed, the
Commission should impose a commensurate rate of return penalty
sufficient to penalize the poor service and misconduct, if any,
and deter its recurrence.

CURRENT RATE STABILIZATION PLAN

Issue 26a:

ATTORNEY GENERAL: The Commission should determine whether
Southern Bell has operated more efficiently and introduced more
meaningful services than other Florida local exchange companies,
all of which are operating under traditional rate regulation.
Issue 30:

ATTORNEY GENERAL: It is the Attorney General’s position that
Southern Bell’s proposed form of regulation is an alternative
method of regulation that the Commission cannot legally approve

for the reasons given in the Attorney General’s basic position.




Respectfully submitted this 18th day of December, 1992.

Michael B. Twomey
Assistant Attorney Gene
Department of Legal Affairs
Room 1603

The Capitol

Tallahassee, FL 32399-1050

(904) 488-8253




CERTIFICATE OF SERVICE

DOCKET NoO.

920260-TL

I HEREBY CERTIFY that a copy of the foregeing has been

furnished by U.S. Mail or hand-delivery to the following parties

on this 18th day of December, 1992.

Marshall Criser, III

BellSouth Telecommunications,
Inc. (Southern Bell Telephone
& Telegraph Company)

150 S. Monroe St., Suite 400

Tallahassee, FL 32301

Harris B. Anthony

BellSouth Telecommunications,
Inc. (Southern Bell Telephone
& Telegraph Company)

150 W. Flagler St., Suite 1910

Miami, FL 33130

Robin Norton

Division of Communications
Fla. Public Service Commission
101 East Gaines Street
Tallahassee, FL 32301

Doug Lackey

BellSouth Telecommunications,
Inc. (Southern Bell Telephcone
& Telegraph Company)

4300 Southern Bell Center

Atlanta, GA 30375
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Angela Green
Division of Legal Services

Fla. Public Service Commission

101 East Gaines Street
Tallahassee, FL 32301

Edward Paschall

Florida AARP Capital City Task

Force
1923 Atapha Nene
Tallahassee, FL 32301
Charlotte Brayer
275 John Knox Rd., EE 102
Tallahassee, FL 32303

Richard D. Melson

Hopping, Boyd, Green & Sams
23 South Calhocun Street
P.0. Box 6526
Tallahassee, FL 32314
Michael J. Henry

MCI Telecommunications Corp.
MCI Center

Three Ravinia Drive
Atlanta, GA 30346



Joseph A. McGolthlin

Vicki Gordon Kaufman
McWhirter, Grandoff & Reeves
522 E. Park Ave., Suite 200
Tallahassee, FIL, 32301

Rick Wright

AFAD

Fla. Public Service Commission
101 East Gaines Street

Tallahassee, FL 32301
Peter M. Dunbar
Haben, Culpepper, Dunbar

& French, P.A.
306 N. Monroe St.
P.O. Box 10095
Tallahassee, FL. 32301
Patrick K. Wiggins
Wiggins & Vvillacorta, P.A.
P.O. Drawer 1657
Tallahassee, FL 32302
Dan B. Hendrickson
P.O. Box 1201
Tallahassee, FL 32302
Monte Belote
Florida Consumer Action Network
4100 W. Kennedy Blvd., #128
Tampa, FL 33609
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Joseph P. Gillan

J. P. Gillan and Associates
P.0O. Box 541038

Orlando, FL 32854-1038

Floyd R. Self

Messer, Vickers, Caparello,
French, Madsen & Lewis, P.A.

P.C. Box 1876

215 S. Monroe St., Suite 701

Tallahassee, FL 32302-1876
Chanthina R. Bryant

Sprint

3065 Cumberland Circle
Atlanta, GA 30339

Michael W. Tye

AT&T Communications of the
Southern States, Inc.

106 East College Avenue

Suite 1410

Tallahassee, FL 32301

Charles J. Beck

Deputy Public Counsel
Office of the Public Counsel
c/o The Florida Legislature
111 West Madison Street
Room 812

Tallahassee, FL 32399-1400

Mikhael B. Twomey
Assistant Attorney Ge



