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DIRECT TESTIMONY
R. EARL POUCHER
FOR
OFFICE OF PUBLIC COUNSEL
BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION

DOCKET NO. 9200960-TL

Please state your name, business address and title.

My name is R. Earl Poucher. My business address is 111
West Madison St., Room 812, Tallahassee, Florida 32399~
1400. My title is Legislative Analyst.

Please state your business experience.

I graduated from the University of Florida in 1956 and I
was employed by Southern Bell in July 1956 as a supervi-
sor-trainee. I retired in 1987. During my career with
Southern Bell, I held positions as Forecaster,
Gainesville; Business 0Office Manager, Orlando; District
Commercial Manager, Atlanta; General Commercial-Marketing
Supervisor, Georgia; Supervisor-Rates and Tariffs,
Florida; District Manager-Rates and Tariffs, Georgia;
General Rate Administrator, Headquarters; Division Staff
Manager--Business Services, Georgia; Profitability
Manager-Southeast Region, Business Services; Distribution
Manager-Installation, Construction & Maintenance, West

Florida and LATA Planning Manager-Florida. In addition,
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Q.

I was assigned to AT&T in 1968 where I worked for three
years as Marketing Manager in the Market and Service
Plans organization. I joined the Office of Public
Counsel in October 1991.

Have you ever appeared before this Commission?

Yes I have. I testified on behalf of Public Counsel in
United Telephone's Docket No. 910980-TL on rate case
matters and Docket No. 910725-TL on depreciation.matters.
I testified in GTE Docket 920188-TL on Inside Wire
activities. I recently testified for Public Counsel in
BellSouth's depreciation Docket No. 920385-TL and I have
submitted testimony in the BellSouth Rate Stabilization
Docket No. 920260-TL. In addition, as an employee of
Southern Bell I testified in rate case and anti-trust
dockets before the Public Service Commissions in Georgia
and North Carolina. I also participated as the
representative of Public Counsel in the negotiations and
settlement of the depreciation rates established by the
FCC for General Telephone and BellSouth earlier this year
and I negotiated the stipulation which settled the
General Telephone depreciation docket in August of this
year.

What is the purpose of your testimony?

The purpose of my testimony is to describe the sales

activities of the Company which have led to the abuse of
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its customers. I recommend to the Commission a variety
of actions which will serve to prevent the recurrence of

such activities in the State of Florida in the future.

Could you please summarize your testimony?

During the past several years, Southern Bell's pursuit of
increased revenues in the State of Florida has resulted
in widespread customer abuse, that was revealed as a
result of employee revelations, customer complaints,
Public Counsel, PSC, Grand Jury and external litigation.
Southern Bell's sales programs Wwere mismanaged. The
programs lacked adeguate controls to protect the public.
Thousands of customers were billed millions of dollars
for services they did not order and did not want. The
Company ignored clear and compelling signs that there
were problems with their sales procedures, opting instead
to turn their backs to the problem and to continue to
pursue their financial goals, which took priority over

service goals during the incentive regulation period.

When confronted with the green 1light of Incentive
Regulation, the top management of the Company pushed
harder for increased revenues from non-traditional
sources, placing inordinate pressure on middle and lower
management to generate new revenue streams that would

place the Florida operation at the top of BellSouth's
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nine states in terms of earnings. Corporate managers
were encouraged to hatch a flurry of revenue stimulation
programs that created the opportunity for greed and
avarice to take hold and grow in the daily operations of
the company. In its rush to increase revenue, corporate
management forgot its obligations to the public and its
customers. Sales programs were adopted with 1little
regard for controls and audits. While the Company still
tries to maintain that the problems in the Florida Sales
Scam were the product of a few misguided individuals, the
real facts are that this is the worst case of customer

abuse in the history of the company.

Finally, major changes have been implemented during the
past year in order to protect the consumer from abuse by
the Company and it's personnel. Don't believe Southern
Bell when they tell you THEY found the problem and THEY
fixed it. These internal changes were the product of
external pressures. Public Counsel, the Attorney
General, the Statewide Prosecutor, the Statewide Grand
Jury and the threat of action by the Commission in this
docket mandated that the Company take strong steps to
institute administrative controls over the sales
functions. In my opinion, the changes implemented would

never have been adopted had it not been for these
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external pressures. I will discuss later the new
procedures which have now been instituted. It goes
without saying that if the Company had implemented these
controls at the onset, we would not be discussing the

subject today.

The Commission should require the Company to adopt the
new procedures implemented by the Company under duress
during the past year. Additional safeguards should be
ordered, as necessary, to insure that the activities of
the cCcompany in the futufe are fully cognizant of the
rights of its customers to expect fair, honest and

ethical treatment in their dealings with the Company.

The Commission should penalize the Company for the abuse
of its customers. The Commission should send a message
that is loud and clear to Southern Bell and any others
who might be tempted to abandon their public trust in the
future. That message should read, %If you mistreat,
abuse, cheat or defraud the citizens of the sState of
Florida, your stockholders will pay dearly for your mis-
deeds.™ This Commission has no real power over the
management team of a Company that has abused its public
trust. The only effective way to deal with Southern Bell

is to impose a penalty of sufficient magnitude to insure
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that the Company's Board of Directors gets the mnessage
and deals properly with the upper echelons of management
that allowed those practices to exist.

Has the Company been guilty of falsifying its sales and
fraudulently billing its customers for services they did
not order nor want?

Yes. The first part of this question deals with the
Company. The second part deals with activities of the
Company's employees. In a large Company such as Socuthern
Bell, one may assume that, to some extent, some
individuals may always be tempted to cheat the Company
and/or its customers for personal gain. A process of
management controls and audits is absolutely essential to
weed out bad actors and deliver clear messages to
employees that fraud, theft, customer abuse, fraudulent
activities, and other actions which are not in the best

interest of the corporation will not be tolerated.

One may assume that there has always been a small
percentage of customer abuse and even fraud in the sales
process in Southern Bell. The Company is responsible for
each and every such fraud, whether it is one, or a
million. However, when each and every case of fraud,
abuse or falsification is not wvigorously ferreted out,

then the Company should be held liable for its failure to
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properly manage the business with the best interest of
its customers in mind. Widespread customer abuse and
fraud has been allowed to grow and mature during the late
1980's and into the 1990's because of the mismanagement

of the sales and service process in Southern Bell.

Further, many of the excessive "sales" activities of the
Company were conducted by Network service personnel in a
"boiler room" environment. The activities of these
special sales teams reduced the Company's capabilities of

providing basic services to its customers.

To restate it more simply, the Company is responsible for
the failure of its management team in Florida to correct
abusive sales practices that were allowed to exist
between 1987 and 199%0.

Do you have proof that the customer abuses you have
identified really happened?

Yes. There is no question that it happened. The only
questions are why it happened and to what extent the
abuses occurred. The Statewide Grand Jury report dated
September 16, 1992 states: "Southern Bell created,
promoted and sustained an atmosphere that served to
foster and reward certain fraudulent practices...We

believe that the company countenanced the conception of
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a culture that allowed corporate executives to look the
other way when the specter of consumer fraud stared them

in the face." [REP-1, pg. 2].

The Company settled its case with the Statewide
Prosecutor by agreeing to make $10.5 million of refunds
to customers who were targeted by the Network Sales
programs between 1987 and 1991. In addition, double
billing of customers for inside wire maintenance was
uncovered as a result of the audit, and the Company
agreed to a $1.7 million rebate to those customers. Both
of these rebate programs are in addition to rebates which
were already processed by the Company during 1991 and

1992. [REP-3]

The Company's own security investigation, conducted in
Crlando between June 26 and October 3, 1990 [REP-4]
resulted in the termination of three employees due to the
falsification of sales. In addition, three managers were
suspended and five other managers were disciplined. Two
employees admitted that they alone falsified the majority

of 44,000 sales they had processed in Orlando.
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The BellSouth Internal Audit that began in Florida on
.October 16, 1990, stated:
"Some Network employees took credit for sales of
SBQ1X that they did not negotiate with customers.
Customers vere unaware that they had the service on
their records or were paying for it...This was
caused by a lack of employee integrity, the failure
of the Network field management to review or verify
sales, and the absence of reviews conducted by the
Network Sector Staff and the absence of guidelines
for field review. It resulted in thousi‘nds o'f )
customers being billed to:_;orvical.in arror and a
subsequent correction effort that was very costly."
(emphasis added)
What is the relevance of SEQ1X?
SEQ1X is the billing code for the latest Inside Wire
Maintenance plan offered by the Company. It includes
maintenance of inside wiring and Jjacks, plus the
isolation of troubles for $2.50 per month. WMR is the
code for the original inside wire maintenance service,
which included only wiring and jacks. WMQ is the code
for the original trouble isolation service, which was
originally offered separately. When the $2.50 per month
Service Plan (SEQ1X) was introduced, the separately

priced plans were grandfathered and no longer offered to
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new subscribers.

In addition to the revelation that the Network s=sales
program resulted in customer abuse, the audit contained
eleven "Significant Adverse Findings" relating to the
sales programs conducted in Florida during the incentive
regulation period. The report was released on February
6, 1991. Similar audits conducted in Georgia and North
Carolina during the same time period were deemed to be
satisfactory by the Internal Auditor. Georgia and North
Carolina did not have incentive regulation during the
period studied; Florida did.[REP-13]

Were employees disciplined because of the audit?

Yes. As a result of the Company's various
investigations, forty four Company employees have been
disciplined for improper sales activities [REP-6].
Twenty six Service Representatives have been disciplinedqd,
three of which were terminated. In Network, at least two
managers were terminated and a total of twelve managers
were disciplined for sales abuses. In agdition, six
Network craftpersons have been terminated for sales
abuse. An unknown number of management personnel retired
prior to the application of the discipline, such as the
General Manager-Network in charge of Southeast Florida

where boiler rooms prevailed and significant sales

10
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falsifications were identified. In addition, all of the
Network General Managers in charge of operations were
disciplined, but it is not entirely clear whether their
discipline related to sales abuse, falsification of
repair records, or both. Mr. C. J. Sanders, Vice-
President Network--South Area, a witness subpoenaed by
Public Counsel, can speak to that subject, since he

administered the discipline.

When you consider a grand jury report, a Florida Security
Investigation, a BellSouth Internal Audit, discipline of
44 people, 11 termiﬁations and approximately $20 million
of refunds, I believe it is correct to assume that the
Company was responsible for the billing of services not
ordered by their subscribers.

Were there indications of customer abuse in the sales
process?

The answer to that question, I believe, is that a simple,
inquiring mind could have easily suspected consumer fraud
and abuse in Florida's Network organization. A minimal
effort could have detected it during the Incentive
Regulation time frame. If Florida's top management was
unaware of the problem of consumer abuse and

falsification of records, then they chose not to look.

11
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Do you have any examples?

Yes. The Company sales coordinators, as part of their
job, produced a continuous stream of employee
information dealing with sales prbgrams, prizes, contest
rules, weekly and monthly results, which were distributed
to all 1levels of the organization, covered in group
meetings and posted prominently on Company bulletin
boards. Exhibit, REP-7A, is a sampling of those reports,
which was used to "motivate the troops" to respond to the

variocus sales programs conducted by the Company.

These reports show massive inconsistencies between the
sales results of each of the operational entities under
the various General Managers. For instance, page 1 of
this report shows that the Orlando Operations Managexr's
group sold $38,427 of revenue in one month, accounting
for 73 percent of the sales in all of North Florida. An
inquiring mind would want to know how he did it. Why
couldn't the other nine Operations Managers equal this
success? If they could do as well, it would bhave

produced $340,000 a month in additional revenue.

An inquiring mind could have easily determined that the
Orlando Operations Manager's operation was different. It

included "boiler room" sales, a number of dedicated

12
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network personnel working full time on "sales", who were
adding many services to customer bills without the
customer's knowledge and consent. Surely, someone in the
corporatioﬁ must have been interested in learning the

secret for success of the Orlando Operations Manager.

The final results of that 1989 statewide contest are
shown in Exhibit REP-7B. The total Network organization
in Florida generated $2 million in "sales", 25% of them
from the Orlando Operations Manager. Two of his
individuals "sold" $185,000 1in new services. Both
employees later admitted to falsifying their sales and
named their manager as the person who suggested the
procedure. Surely, someone should have been interested
in the reasons for the phenomenal success o©of Marsha
Taylor, who was supposed to be working in the Maintenance
Center. She produced 10 times more sales than the
runner-up in the contest and 140 times the sales of the

third place finisher.

Then, one must also consider the case of Mr. George
Sloan, who was supposed to be a Services Technician in
Orlando Network. He was selling at the rate of $1000 per
day of revenue. That equates to 66 successful sales

every day of the contest from June 1 through December 31.

13
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Mr. Sloan's sales were predominantly maintenance plan
sales, which resulted in an average of $15.00 per sale

(six months' revenue).

Surely somecne must have been interested in Mr. Sloan's
phenomenal success which equalled 13 percent of his
entire Network organization in North Florida and 6.5
percent of the entire state. Of course, Mr. Sloan had a
simple solution. According to his signed statement,
[REP-4], During this period (March 1989-May 1990),I only
submitted unauthorized referrals on the upgrade of the
Maintenance Plan. All other sales referrals that I
submitted on Custom Calling features or RingMaster were
actual sales from a customer contact." The analysis of
Mr. Sloan's sales in this investigation indicated that he
sold 25,292 Wiring Maintenance Plans and 119 other

services.

Mr. Sloan's statement describes how he was introduced to
the concept of "assumptive sales". He stated, "My
supervisor...came to me..to discuss my low sales. He
suggested that one way to increase my sales was to review
customer records and find those subscribers that have
only the Inside Wiring and Jacks Plan (WMR) and upgrade

them to the full Maintenance Plan (SEQ1X), without making

14
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a sales contact with the subscriber. He stated that the
subscriber really needed the upgrade, and it would only
cost them an extra $1.00 per month that they would not

notice on their bill."

According to the security investigation conducted in
Orlando, instructions were given in late June, 1990, that
all sales in the Orlando Network Division would be
referred through GoldLine (requiring Service
Representative contact with the customer). This simple
procedure put a stop to the falsification of Network
sales in Florida. The sales printouts for July, August
and September, 1990, reflect that the total sales
submitted by employee Sloan was eight Wiring Maintenance

Plans.

Exhibit REP-7C is an example of weekly sales results,
which show not only the wide variation of results in
sales, but also the continuous prodding by network
managers who were urging their fdrces to increase their
sales. Salary bonuses for Southern Bell managers are
based, in part, on achieving the financial objectives of
the Company. The sales revenue generated by Network was

seen as a major factor in that process.

15
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The North Florida Network General Manager was also on top
of the sales results. The General Manager's motivational
memo in March 1989 included the following revealing
statement regarding the February results, "oOrlando

strikes again!!" [REP-7D]

Sales results were distributed throughout the
organization, listing individual and group sales. Casual
review of the August report in Orlando for the NFL Sales
contest [REP-8A, pg. 1] shows the same two names, Sloan
and Taylor, as conspicuously different than the rest of
the organization. Again, in November, Sloan and Taylor
are on top of the list [REP-8B, pg. 1]. No ohe else was

close. Why were they so successful? Did anyone ask?

Was the problem confined to Orlando?

No. Forty four employees were disciplined throughout the
state. However, since the investigation centered only on
the highest volume sellers, there may well be other

employees who participated in the falsification of sales.

West Palm Beach also had a major problem that first
surfaced in 1988 and 1989 but was ignored after being
referred to Network. West Palm Operations Manager L. E.

Mixon's statement to Security in late 1990 stated:

16
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"It is my sense that maybe the incentive awards
drove the behavior that resulted in this problem.
The other sales driver was the higher management

motivation to enhance revenue."

In West Palm Beach, one service technician alone produced
54,000 '"sales" in 1988 and 1989, all of which were later

refunded.

The Network Sales Coordinator for the area, Liz Sutton,
was notified of bogus sales on November 17, 1989,
however, nothing was ever done until the BellSouth
Security Audit in late 1990.

How was it possible that such large numbers of customers
were upgraded without their consent? Wouldn't there have
been complaints?

There are a number of reasons to explain how it happened.
First, Wiring Plans required no installation charges.
Customers could be upgraded without an installation or a
service order charge, that would be more easily detected
on a bill. Second, the Company was only required by the
PSC to itemize its billing once a year, and customers
were very likely to miss the charge. Third, most
customers are totally ignorant regarding the plethora of

charges they find on their bills which include access

17
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charges, basic services, miscellaneous services, wiring
plans and various taxes. It is not unusual to find new
charges added to bills for services which the customers
did not order or want, i.e. access charges, 911 or local
taxes. Fourth, I believe there was an inherent trust
that Southern Bell enjoyed with its customers in the past
that would have caused them to assume the Company's bills
were correct. Finally, my discussions with customers who
have complained to the Office of Public Counsel leads me
to the conclusion that consumers seldom, if ever, read
their bills closely. This is why we have recommended
monthiy itemizations in order to help curb the types of
customer abuse which occurred in Southern Bell.

When did the Company investigate to determine if there
were problems in the sales programs?

The Company's Executive Instructions require that any
evidence of falsifying records, theft or fraud be
referred to the Security Department for investigation.
The initial Security Investigation was requested by the
Orlando Operations Manager in June of 1990 after the
Business Office in Brooksville had forwarded complaints
about numerous cases of unauthorized sales to Brooksville
subscribers. The Orlando investigation was completed in
October 1990 [REP-4], followed by a BellSouth Internal

Audit in all four states in late 1990 [REP-5].

18
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Did Network ask for the Security Investigation?

Yes. The Orlando Network Operations Manager requested
the investigation. However, before you congratulate
Network on its attention to ethics, you might look again
at Exhibits REP-8A and REP-8B. These exhibits show just
two of the monthly reports sent to the same Orlando
Network Operations ﬁanager over at least a two year

period. The fraudulent sales dominate these reports.

It is safe to assume, I believe, that if the Orlando
Network Operations Manager had not notified Security,
that the Brooksville Manager would have done so.

What were the results of the BellSouth Internal aAudit?

The Company audits of Georgia and North Carolina, states
not subject to incentive regulation, were determined to
be "Satisfactory with Findings". The audit of Florida,
which is under incentive regulation, was "Unsatisfactory
with Findings.”

What does that mean?

The Florida audit uncovered major problems. The findings
of the audit included eleven specific and documented
conditions or activities which were unsatisfactory. The
Company's Executive Instructions require that each
finding be addressed by the responsible departments and

that corrective action be documented.
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Does the BellSouth Internal Audit support your contention
that customers were billed for services they did not
order and did not want?

The audit, Finding 1 [REP-5, pg. 6] stated:

UTHE VALIDITY OF NETWORK SALES WAS NOT WELL

CONTROLLED. 8ome Network emplovees took credit for

sales of SEOL1lX {(Inside Wire Service Plan) that they

did not negotiate with customers."

This is an understatement if there ever was one. From
1987 until 1990, there was no sales verification program

of anvy tyvpe that I was able to discover in the Network

organization. Through the review of thousands of
documents, I have yet to find any evidence that Network
verified any of its sales. Network operations managers
had no instructions which I could discover that included
the control and administration of sales efforts. The
sales coordinators did not view it as part of their job
to insure that sales were accurate and honest, assuming
that local managers would deal with those
responsibilities. When improper sales were referred to
Liz Sutton, the Network coordinator, she simply referred
them to the local managers for handling. When improper
sales were first uncovered in West Palm Beach by the

Business Office, the problem was simply referred to the

20
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Network organization for handling. Later, in West Palm
Beach, the Business Office refused to input Network sales
because they felt the sales were not valid, the Network
organization was able to first input their own service
orders, and later, it was arranged for Telemarketing to
input the service orders, thus bypassing the Business
Office entirely. Finally, when the Operations Manager in
charge of Customer Services in West Palm Beach notified
hié General Manager in charge of all South and Southeast
Florida Customer Services that he felt Network was
falsifying its sales, the General Manager forgot the

conversation and did nothing.

The South Florida Network organization had terminated
several employees for falsification of sales in 1987.
The need for controls and audit procedures should have
been identified at that time by higher management and

implemented throughout the state.
The absence of so0lid controls and procedures contributed

to a loose operation that accommodated and allowed

customer abuse to occur. It also created other problems.

21
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Finding 2 of the Company audit revealed the following:

"NETWORK EMPLOYEES RECEIVED ADDITIONAL SALES CREDIT

FOR S8EQ1X IN ERROR." [REP-5, pg. 7]

The absence of adequate procedures for sales order
processing by Network resulted in Network employees
receiving more credit for sales than they deserved.
Were other problems uncovered relating to the absence of
proper controls?

Yes. The Company found out after the audit that
approximately 24,000 access lines were improperly billed
for Inside Wire Maintenance Plans that included double
billing and other errors. The Company had to refund
almost $2 million to customers who were double billed.
Exhibit REP-14 is an example of the printouts which
clearly demonstrate that the billing system allowed
customers to be billed more than once for the same
maintenance plan. It's hard to believe that the billing
system failed to have edits to preclude double billing
for the same service (USOC--Universal Service Order Code,
i.e. SEQ1X). Of equal concern is the fact that the first
Maintenance Plans (WMR and WMQ) were grandfathered when
the combined plan, SEQiX, was offered. However, there
were no edits to preclude double billing for old and new

plans. Exhibit REP-15 is an explanation of the problem
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and a request for edits to avoid the problem in the

future.

The absence of edits to preclude double billing
contributed significantly to Florida's billing problems.
The Network organization used a maintenance record called
the DIR (Display Line Record) for many of its boiler room
sales efforts. The DLR records were intended for
maintenance use only. They were not extracted from the
billing system and the records were out of date and
inaccurate. Network personnel who were processing
thousands of upgrade orders for Wire Méintenance Plans
may have unwittingly added services to customer accounts
which resulted in double billing. Florida's 24,000
errors constituted 70% of Southern Bell's total billing
errors, so it is safe to assume that something unusual
was happening in Florida. Double billing caused no
problems for the Company. It was only the customer who

suffered.

In addition, the Company audit revealed that tax "gross-
up®, (reporting employee tax liability) was not submitted
as required and that sales points were improperly traded
between employees.

Were there other findings that indicated there was a lack

23
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A.

of controls?
Yes. Finding 3 [REP-5, pg. 8) stated the following:

UTHERE WAS NO COMPANY POLICY THAT CLEARLY DEFINED

THE ROLE OF NETWORK EMPLOYEES IN THE SALES

ENVIRONMENT, '

The audit found that there was no official sales
training for Network employees, who received little or no
guidance. There was no consistency relative to the sales
effort among the Districts. Network employees lacked
proper training, guidance and staff support. This
portion of the aﬁdit revealed that there were groups of
Network employees or individuals assigned to sales for
extended periods of time.

Pleasé describe the various sales plans introduced by the
Company.

The Company Security investigation revealed eight sales
programs which are listed in Exhibit REP-9. These
programs were used by the Network organization from 1987
through 1991 to generate sales revenue from non-
traditional sources, which are Marketing, Telemarketing
and Customer Services. These programs were dgenerally
labeled Non-Contact Sales, since they involved
organizations and personnel who did not have direct

responsibilities for sales.
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The most prominent programs during the 87-91 time frame

are as follows:

1987 YOUR MARKETING IMAGINATION REP-10A
1988 IN PURSUIT OF PROFITS REP-10B
1989 THE ULTIMATE CHALLENGE REP-10C
1990-91 FLORIDA GOLDLINE REP~-10D

Non-Contact Sales programs are implemented by
headquarters or state operations under executive
instructions which are published at the headquarters
level. Each program could have "spurt" contests that
added additional incentives for sales during the normal
course of the contest. Employees were tempted by a wide
variety of prizes and awards available to contest
winners. Prizes generally consisted of merchandise or
catalog sales items awarded to individuals based on
peints earned from sales. During the 1987 to 1991 time
frame, awards have included pool tables, camcorders,
television sets, VCRs, computers and Caribbean cruises.
In most of the contests conducted during the 1987-1989
period, managers and supervisors received additional
awards based the sales of the people reporting to them.
Exhibit REP-11 shows the total amount of awards which
Marsha Taylor earned in 1988 and 1989, which totaled

$10,467.
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What was the customary credit received by the technician
for sales?

During 1987-89 most of the plans specified a 10% credit
of six months of revenue for the item sold, which was
redeemable for merchandise. This credit applied when the
employee negotiated the sale. When sales were referred
to the Business Office for completion with the customer,
only 5% of the revenue was credited. Network employees
were thus provided a powerful incentive to "negotiate"
the sale in its entirety without referral to the Business
Office, because they received twice the credit.

Did management share in the awards?

The first three levels of management received credit for
percentages of the sales, so the more sales that were
reported by the individuals in a manager's organization,
the more prizes were available to the managers. When
George Sloan was generating $1000 per day in bogus sales,
he was also "earning" $100 per day in merchandise and his
managers were earning $60 per day from his efforts alone.
So the sales abuses were created by a combination of
factors?

Definitely. As the Network organization produced

significant new "sales" revenues, the corporate financial
goals were enhanced. In BellSouth, a portion of every

manager's salary is based on corporate profits. Manager
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Q.

A.

bonuses, which are called Team Incentive Awards, are
based on achievement of service and financial objectives
established for the state as a whole. Every manager in
the state benefitted from Network?s bogus sales.

Is there some significance to the fact that Florida
management was receiving salary bonuses due, in part, to
the Network Sales?

Yes. The large volume of falsified sales processed in
1988 and 1989 produced some complaints and suspicions.
However, time after time, the problems were simply
relayed to the local managers and subsequently fdrgotten.
The mindset of the Company was riveted on the revenue

stream, as opposed to the validity of the sales process.

The individuals making the Network "sales" and their
managers also received thousands of dollars in
merchandise and incentives, which was another factor in
the spread of the practice of reporting sales without
contacting the customer.

You mentioned a cruise. Was this also available?

The Florida Cup Challenge in 1987 resulted in a Caribbean
sailboat cruise for prize winners and top management
which cost $86,000. 1In 1990, a Dodge Shadow was awarded
as part of the prize structure.

Were there contrels on the amount of money the Company
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The Company's executive instructions contain a policy
statement that limits incentive awards to .3% of the
organization's management salaries. However, the
management salaries of Network, for instance, have no
relationship to the revenue requirements of a vertical
service (i.e. Custom Calling) offered under the Company's
tariffs. I was unable to discover any checks and
balances between the expenses incurred for sales programs
and the prices established for the products sold. Since
corporate Product Maﬁagers have no control over the
programs implemented in Florida, there is no way they can
adequately control the expenses of their preoducts. The
Company audit stated the following in regard to controls
on expenses:

BAWARD BUDGETS AND SALES EXPENSES WERE NOT ACCURATE

OR_MONITORED." [REP-5, pg. 14]

YCONTROLE OVER ESTABLISHING AWARD BUDGETS WERE

WERAR." [REP-5, pg. 14]

YCONTROLS OVER MONITORING SALES EXPENSES WERE

WEAK." [REP-5, pg 16]
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WAWARD PLANS EXIST WHICH WERE NOT TN ACCORDANCE

AN A A e S e e ————,—,———,— ————— —,——_-—————————

WITH COMPANY GUIDELINES.'" {REP-5, pg.17]

WAWARD PLANS WERE SUBMITTED WITH INCOMPLETE AND

INCORRECT INFORMATION AND WERE NOT TIMELY."

(REP-5, pg. 18]
MCONTROLS_OVER ACCURACY OF REVENUE CREDIT WERE
WEAK." [REP-5, pg. 18]
Were there any other significant findings?
The audit revealed the following in relation to the
charging of time to non-regulated activities of the
company:

“WETIME SPENT FOR THE SALE OF SEQ1X WAS NOT BEING

CHARGED TO NON-REGULATED JFCs (JOB FUNCTION

CODES) ." [REP-5, pg. 11]

Was the finding regarding non-regulated time a minor or
major problem? '

The findings in this audit were labeled "Significant
Adverse Findings". I don't believe I can adequately
describe how bad this part of the audit really is. 1It's
on pages 11 and 12 of Exhibit REP-5. My overall review
indicates numerous corporate errors prevented the hours
spent on the sale of non-regulated inside wire services
from being charged to the non-regulated boocks of the

Company.
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This problem existed before 1988 when it was recognized
by Network Operations, but a Company letter on the
subject appears to have failed to insure proper charging
for non-regulatory sales expense until the conclusion of
the audit in December 1990. Since one sample showed that
67% of the Network sales were for Inside Wire Maintenance
Plans, it is safe to conclude that all of this expense
was charged to the regulated éntity during the Incentive
Regulation period.

Were any attempts made to correct the Company books?

I have read one of the post-audit documents that
indicates the Company was attémpting to correct its 1990
books to reflect the expenses for the investigation as
well as to capture some of their boiler room expenses.
It is highly unlikely that anyone knows how much time the
3,000 Network employees involved in the sales program

spent on unreqgulated sales from 1987 through 1991.

Why is this portion of the audit important?

Basic Inside Wire was the first product this Commission
deregulated. Southern Bell, along with ‘the other
regulated telephone companies, was given the opportunity
to provide inside wire installation and maintenance
services without the restrictions of regulation. At that

time, all of the companies were allowed to keep all of
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the profits and establish prices based on what the
traffic would bear. Southern Bell's audit shows that the
regqulated books were being charged for Network's wage
expense while the employees were engaged in non-regulated
sales. The audit, is an extra-ordinary event. Without
the audit, Southern Bell would still probably be charging
their time improperly. Two months after the conclusion
of the audit in December 1990, a corporate message was
distributed, stating, "We have been ordered by the
Florida Public Service Commission to charge the costs
involved in the inside wire investigation to non-
requlated services." Obviously, the proper allocation of
non-regulated expenses was a very low priority within the
Company.

Were there any prior indications that there may have been
problems with the Company's administration of its sales
programs?

Yes. A 1988 audit [REP-12] leaves the strong impression
that there were significant problems in 1988 at the
advent of incentive regulation. This audit revealed the
following weaknesses:

--There were basic inconsisten;ies between Southern Bell
and BellSouth guidelines. [Pg.3]

--Award plan tax forms were not being submitted on a

timely basis, as required. [Pg. 4]
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~-Company records of award plans were incomplete because
Personnel had failed to release instructions on their
preparation. [Pg. 5]

~-Two awards had been processed without approval by
simply charging the expense on a departmental voucher.
(Pg. 7]

~-Ten of the 38 plans approved in Florida in 1987 were
implemented prior to receipt of final approval by the tax
office. Two plans were not submitted until the contests
were over. Three plans were operational without the
necessary approval forms. One plan was approved in 1985

and was still being used to make awards. [Pg. 7-8]

The 1988 audit concluded that timely planning procedures
were not in place and adherence to the practices were not
always followed. This could have resulted in awarding
employees gifts or prizes not authorized, budgeted for,
or properly approved by higher management. [Pg. 8]
Were there other indications of problems with the sales
programs that surfaced before the Security Investigation
and BellSouth Internal Audit?

Yes, Exhibit REP-16 is 1letter from South Florida
Operations Manager Helen Prietoc to Hal Davis, Director -
Customer Services dated August 21, 1990 regarding a study

that was conducted by her organization in mid-1990.
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The purpose of Ms. Prieto's study [REP-16] was to
evaluate the differences between all of the incentive
programs in place at that time. However, the group was
obviously side-tracked into other areas of much greater

concern. Here's how Ms. Prieto describes the problem:
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"our findings confirm their (the study team's)
concern that Florida Goldline is much 1less
lucrative than other programs in the past. In
conducting this study, however we see that the
preventive steps we have taken to protect the
Company from liability in terms of vioclations to
MFJ (Modified Final Judgement) , Part X
implications, Wage and Hour concerns, Executive
Instruction directives etc. are not always in
place. More importantly, they do not appear to be

an item of concern.”" (bold added)

The report continued with the following observation:

"Those of us who worked on this study developed
some deeper concerns. As you go through this
report, even though these are only overhead copies,
we believe the issues will almost jump off the
pages for you. The basic concern is whether these

rewards are appropriate and in the Company's best

interest." (emphasis added)
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Ms. Prieto's group made the following observations:
~--The rewards were not part of product pricing.
--The incentives involved "skimming" right off the
top of a product or service and they pay certain
personnel incentives to perform their regular job
duties.

--The concept of "high risk, high reward" is
translated to "zero risk, high reward".

--The hourly rate of technicians may not be
economically conducive to performing sales
functions and their production time is lowered by
the sales function.

Portions of Ms. Prieto's report are contained in Exhibit

REP~16. Ms. Prieto's observations support my observation

very well, I believe, that the Company was engaged in a

flurry of revenue enhancement programs in the late 1980's

that were out of control.

When you consider all of the inputs, studies, audits
reports, complaints, signals and opportunities I have
described to you in this testimony, it is reasonable to
conclude that the Company mis-managed its sales
operations in Florida, resulting in customer abuse and

abandonment of the public trust.
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Q.

A.

How much did the Company actually spend on awards?
Wwe'll never know how many labor hours were spent on these
projects because of the absence of tracking and controls.
The audit, however, showed expenses for awards alone
equal to 24% of The Ultimate Challenge revenues. The
Network/Telemarketing Referral Program award expense
equaled 29.7% of the revenue, excluding labor and
administrative overheads. Another referral program in
1989 included 14.1% expenses.
Has the corporation implemented any changes since the
Security Investigations and Internal Audit?
Numerous changes have been implemented to correct the
problems of the past. First, the Company canceled the
Florida Gold Line Program in 1991. Exhibit REP-17 is Joe
Lacher's letter which canceled awards provided for sales
referrals. Mr. Lacher's announcement stated:
"I have asked that our non-contact employee sales
referral program, Florida GoldLine, be closed
immediately and that there be no non-contact
employee sales referral program in the state of
Florida for the foreseeable future."
What other changes were implemented?
In February 1991, the Company put a stop to a variety of
methods and procedures used by Florida management to

"stimulate" employee sales. (REP-18A) The measures
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included the following:

Random drawings should not be utilized to
determine "winners'".

Recognition items should have a limited value
(suggested value $100.00 or less).

Management employees would generally not
receive award credit for sales efforts of
their non-management employees.

Sales efforts are not conducted outside of
working hours.

Departmental verification process (a "check
point") necessary to ensure sales results are
in order.

Employee should not get credit in more than 1
recognition program for a single sale.

Any programs related to non-management in the
Network and Customer Service Departments will
involve Personnel coverage of CWA
(Communications Workers of America) key
representatives in advance of program
implementation.

Employees will not be relieved from regular
duties to work full time on sales.

In the Network Department, per grievance

settlement at Headquarters, recognition awards
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will not involve gift certificates which can
be redeemed at retail stores for merchandise,
service, travel, etc.

- Emphasis should be on recognition, not reward
for sales performance.

- ongoing auditing and program administration
are the responsibility of Department
management and such responsible person(s)
should be named in the proposal.

This simple two page statement, if implemented in Florida
in 1987, would have prevented the worst scandal in the
history of the Company and protected thousands of
customers from needless abuse.

Have there been other reforms announced by the Company?
Yes. As I stated, Joe Lacher canceled non-contact sales
programs 1in Florida in August of 1991 “for the
foreseeable future". However, other Southern Bell states
are free to continue. Judy North, Vice President-
Marketing advised the corporate officers in August 1991
of the new corporate policies for non-contact employee
sales campaigns. All of the states were asked to phase
out their current programs. Although she announced no
specifics, her letter stated the following:

" _..before we begin, we want to put in place a

tight audit process, as well as a system that will
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allow us to track the incremental revenue such a
program produces." [REP-18B]

Oonce again, a good thought, only four years late.

Has the Customer Service organization been affected by
the same type of changes implemented in Network?

Some changes have also been implemented in Customer
Services to correct some of their problenms. Customer
Service personnel were also subjected to disciplinary
measures as a result of the investigations. While
Customer Service personnel have more opportunities to
sell, they were also subject to scrutiny of their sales
efforts through service observing, a Company evaluation

process.

The old BellSouth Practices for service evaluations are
contained in Exhibit REP-19. Page 2 of this exhibit
shows that Service Representatives would be subject to
six observations per month. Considering the fact that
employees know when service observing is taking place
because of a visual warning light, it would appear that
the Company had only minimal controls in place to insure

that customers were treated fairly and honestly.

The 1989 Service Evaluation/Sales Performance Quality

38



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

practice contains 33 pages, including exhibits. Ethics
and integrity receive only minor mention in this

document. [REP-20]

Exhibit REP-21 is an overview of the current "Florida
Centralized Observing Tean". This team will be
conducting remote observing of Service Representative
contacts with customers throughout the state. The
document covers fully and completely, from the first page
to the last page, the issues of ethics violations or
customer abuse. Specific instructions are included iﬁ
this document to tell the observers how to handle ethics
viclations or customer abuse. Page 1, the Florida
Centralized Observing Unit Summary, has specific
locations on the form to record Deviations from
Procedures, Questionable 8Sales Techniques and Added
Service Without Negotiation.

Is normal to expect that 26 Service Representatives would
be disciplined for sales abuse?

I have worked in every phase of the Customer Services
organization. It'slinconceivable to me that management
did not have sufficient monitoring of 1its customer
contacts to achieve honesty and integrity in the sales
process. With alert management in Customer Services,

abusive sales practices should have been nipped in the

39




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

bud before formal discipline was necessary, and certainly
before the large number of falsifications were discovered
in 1990. The fault, in my opinion, was the hard push
Customer Services was receiving from higher management to

prime the revenue pump.

Southern Bell manages its business by forms. If a
subject or topic is not included in a form, it's not
important. A review of observing practices past and
present is a good indicator of the Company priorities,
past and present. There is little or no documentation in
the o0ld practices to indicate the Company set a high
priority on ethical, honest dealings with its customers.
Doesn't the Company require employees to sign a copy of
the form "Your Personal Responsibility" annually?

Yes. The form is, among other things, a statement that
the person will observe ethical behavior and report
violations. However, this is the same old form the
Company has passed out for years. The supervisors pass
out the forms in January of every year. The employees
sign them. The supervisor picks them up. There is no
discussion and no emphasis. It's simply paperwork
required by Personnel.

How are the goals of the Company expressed to its

employees?
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The real goals of the Company are stated in the various
printed and electronic media used by corporate officers
to provide direction to the efforts of its people. The
operational managers in each state then add their
objectives and goals to produce the current state of the
corporate culture. In my opinion, the goals of the
corporation as expressed by their higher management led
the employees in Florida directly to the practice of
falsifying sales and abuse of their customers. Employees
generally deliver what their superiors demand. Good
communicators that they are, Southern Bell's top
management in Florida produced the environment that gave
the employees a green light to prime the revenue pump as
their highest priority. Meanwhile, the old corporate
values prevailed in the other states that were cleared in
the Internal Audit.

Were sales the number one priority?

As Buddy Henry, formerly in charge of Florida operations,
used to say repeatedly, "Everyone is in Marketing."
Today, as a result of this investigation and the
agreement with the Statewide Prosecutor, the focus is on
Ethics. Exhibit REP-20 shows you how Southern Bell
communicates a high priority to its employees. Since
1991, the Company has distributed paperweights, key

chains and posters; sent out 8 letters to employees; and
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published 9 articles, all on the subject of ethics. Of
course, this is all after the fact, after the customer
abuse was made public.

pidn't the Company clean up its act in 1990 as a result
of the internal investigation?

No it didn't. An Internal Audit was conducted in Florida
in late 1991, focusing on Customer Services sales
activities. The 1991 audit produced significant Adverse
Findings, once again, indicating that the priorities of
the Company were still focused on revenues, not the

customer.

The 1991 audit indicated that in six percent of the
Service Representative contacts observed, services were
added to the bill that the customers did not order. A

listing of these deviations in shown in REP-22.

An additional nine percent of the contacts involved
questionable techniques when negotiating orders with
customers, including failure to negotiate all of the
services or to quote rates These deviations included
ethics violations, such as taking advantage of customers
who did not understand or who had language barriers.

[REP-23]
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An additional 17% of the contacts involved deviations
from procedures [REP-24] which included failure to guote
rates, failure to verify services ordered, and failure to
gain the customer's consent to include services such as

Wire Maintenance on the order.

Overall, Florida was faulted primarily for its failure to
impose adequate controls over the quality of its contacts
with customers and for failure to implement adequate
controls for confirming services ordered with customers.

[REP-25]

Based on the late 1991 audit results, I believe it is not
proper for the Company to claim that it identified its
problems and corrected them. The entire audit report is
contained in REP-25. The report describes in detail six
adverse findings which were found to still exist, long
after the completion of the 1990 Internal Audit that was
ordered by the President of the Company.

Did the Company enter into an agreement with the

Statewide Prosecutor that the PSC should consider?
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Yes, the Company's agreement with the Statewide
Prosecutor should be mirrored by a PSC order to insure
that the corrective measures are extended into the
foreséeable future. These measures are described in
Exhibit REP-3, pg. 20.

Are any other measures appropriate for the consideration
of the Commission?

Yes, the Statewide Prosecutor stated that Telephone
Companies are not covered by the Consumer Protection and
Telemarketing Acts currently on the books. Sections
501.212 and 501.604, Florida Statutes, specifically
exempt utility activities regulated by the PSC. Public
Counsel recommends that the PSC immediately engage in
rulemaking to place the bulk of these consumer protection
laws into the rules and regulations of this Commission,

on an accelerated basis.

At a minimum, the Commission should ensure the same level
of consumer protection for monopoly telephone customers
as are guaranteed to customers of unregulated commercial
businesses.

Do you have any further recommendations?

The question of penalties for the Company's actions was
left to the PSC by the Statewide Prosecutor's office. 1

have also addressed this issue in the context of my
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testimony submitted in Docket 920260-TL. I recommend
that the Commission reduce the Company's rates to produce
earnings at the low end of the earnings band as
determined in Docket 920260-TL for a period of three

years as a mis-management penalty.

'Are there precedents for such a penalty?

This Commission has the power to penalize a Company for
the abuse of its customers. The most recent example of
such a penalty for mis-management is Gulf Power, which
was penalized for mis-management in Commission Order No.
23573. The Commission concluded in that case that "this
record reflects a disregard for the ratepayers and public
service, however. Accordingly, we will reduce Gulf Power
Company's ROE by fifty (50) basis points for a two year
period." The Commission order had cited corrupt
practices and illegal/unethical behavior of the Company
and applied the penalty "as a message to management that
the kind of conduct discussed would not be tolerated for

public utilities in Florida."

The Florida Supreme Court upheld the Commission's actions

in the Gulf Power case on April 8, 1992, Case No. 77,153.

Hasn't Southern Bell already been penalized enough?
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Southern Bell has not been penalized. It has only been
required to refund money it didn't earn in the first
place. The Statewide Grand Jury left to the PSC the
determination of an adequate penalty. The only real
issue in this docket, in my opinion, is how much a

penalty the Commission should impose.

As Joe Lacher, currently in charge of Florida cperations,
recently stated, "No KSRI (Xey Service and Revenue
Indicator). No Sale. No activity is worth compromising
our integrity to achieve it." Of course Southern Bell in
Florida is going to be making a lot of statements like
this in the future because they must meet the conditions
imposed upon them by the Statewide Prosecutor. They have

no choice.

Joe Lacher's recent statements are a tacit admission that
KSRI's were compromised and sales were falsified and he's
now trying to change that. Why? Because sBouthern Bell's
abusive sales practices were made public. But the issue
in this docket is not what they are doing today, but what
they were doing during the incentive regulation period

and why they were not making these speeches then?

It is important, I believe, that the PSC deliver the
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message to this Company and to all others subject to its
contrcl that ABUBE OF THE PUBLIC TRUST WILL COST THEM A
GREAT DEAL OF MONEY. It is the only type of justice they
will truly recognize.
Please summarize the main points of your testimony.
I made 11 major points in my testimony. They are as
follows:

ONE
THE COMPANY IS RESPONSIBLE FOR THE FAILURE OF 1ITS
MANAGEMENT TEAM IN FLORIDA TO CORRECT ABUSIVE SALES
PRACTICES THAT WERE ALLOWED TO EXIST BETWEEN 1987 AND
1990. [PAGE 7]

TWO
THE COMPANY COUNTENANCED THE CONCEPTION OF A CULTURE THAT
ALLOWED CORPORATE EXECUTIVES TO LOOK THE OTHER WAY WHEN
THE SPECTER OF CONSUMER FRAUD STARED THEM IN THE FACE.
[PAGE 7-8]

THEREE
FORTY FOUR COMPANY EMPLOYEES WERE DISCIPLINED FOR
IMPROPER SALES ACTIVITIES IN A COMPANY INVESTIGATION
CONDUCTED IN 1990. [PAGE 10]

FOUR
THE COMPANY WAS RESPONSIBLE FOR THE BILLING OF SERVICES

NOT ORDERED BY THEIR SUBSCRIBERS. [PAGE 11]
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FIVE
THE VALIDITY OF NETWORK SALES WAS NOT WELL CONTROLLED.
[PAGE 19]

8IX
THE ABSENCE OF SOLID CONTROLS AND PROCEDURES CONTRIBUTED
TO A LOOSE OPERATION THAT ACCOMMODATED AND ALLOWED
CUSTOMER ABUSE TO OCCUR. [PAGE 21]

SEVEN
THE COMPANY HAD TO REFUND ALMOST $2 MILLION TO CUSTOMERS
WHO WERE DOUBLE BILLED. [PAGE 21]

EIGHT
EVERY MANAGER IN THE STATE BENEFITTED FROM NETWORK'S
BOGUS SALES. THE MINDSET OF THE COMPANY WAS RIVETED ON
THE REVENUE STREAM, AS OPPOSED TO THE VALIDITY OF THE
SALES PROCESS. [PAGE 26]

NINE
NUMEROUS CORPORATE ERRORS PREVENTED THE HOURS SPENT ON
THE SALE OF NON-REGULATED INSIDE WIRE SERVICES FROM BEING
CHARGED TO THE NON-REGULATED BOOKS OF THE COMPANY. [PAGE
29]

TEN
IT IS REASONABLE TO CONCLUDE THAT THE COMPANY MIS-MANAGED
ITS SALES OPERATIONS IN FLORIDA, RESULTING IN CUSTOMER

ABUSE AND ABANDONMENT OF THE PUBLIC TRUST. [PAGE 34]
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ELEVEN
I RECOMMEND THAT THE COMMISSION REDUCE THE COMPANY'S
RATES TO PRODUCE EARNINGS AT THE LOW END OF THE EARNINGS

BAND AS A MIS-MANAGEMENT PENALTY. [PAGE 45]

Deoes this complete your testimony?

Yes, it does.
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Internal Audit--Non-Contact Sales--Florida
Sales Related Discipline
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List of Sales Programs
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Reconciliation Sample

Edits for Inside Wire Codes

Analysis of Sales Plans

Cancel GoldLine

New Policies--1991

New Policies~-1992

0ld Service Observing Practice

New Ethics Programs

Ethics Observations

Services Added Without Negotiation
Questionable Technigues Used

Deviated From Procedures

Florida Sales Audit, October 31, 1991
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In July of 1991, the Tenth Statewide Grand Jury embarked upon an
investigation of possible fraudulent business practices by Southgrn
Bell Telephone and Telegraph Company (the "Company") and 1?5
employees. Our inguiry focused on allegations of misqonduct in
four major categories: (1) the intentiocnal overbilling of
customers through the fraudulent "sale" of optional telephone
services by Company employees whose primary responsibility was the
installation and repair of telephones; (2) the intentional failure
to repay customers for overbillings which the Company discovered
during its own analysis of some of its billing records; (3) the
intentional failure to pay reguired compensatory rebates for non-
working telephone service to customers who notified the Company
that their telephone was out of service; and (4) the intentional
failure of +the Company %to properly report trouble and repair
information to the Public Service Commission (the "Commission").

During the course of this detailed investigation, numercus
witnesses testified, including former and current Company
employees, ranging from craft level workers to executive cificers.
Also during this investigation a multitude of Company documents
were examined and analyzed.

After careful deliberation of the evidence produced, we have
determined that Southern Bell created, promoted, and sustained an
atmosphere that served to foster and reward certain fraudulent
practices. As one example: The Company established an extensive
sales incentive program that included such prizes as cruises and
appliances, which amounted fo an engraved invitation for both craft
employees and meznagement alike to commit fraud on unsuspecting and
defenseless customers by "selling" them services they did not need
or want. The program was rife with overt pressure on employees to
produce sales, but contained no provisions for verification of
actual sales activity. By this and similar actions, we believe that
the Company countenanced the conception of a culture that allowed
corporate executives to look the cother way when the specter of
consumer fraud stared them in the face.

The individuals currently in charge of the Company have become
aware of our investigation and they have promised to eliminate the
Company's suspect sales and refund practices, many of which were
uncovered as a direct result of our inguiry. We are gratified by
their repentant and responsible attitude, which has been reflected
in the recent implementation of revised sales practices, refund
programs, and an emphasis on ethics training for all employees.

The Company has requested that the Statewide Prosecutor, this
body's Legal Adviser, resolve our investigation short of c¢riminal
prosecution of the Company. As a result, the Tenth Statewide Grand
Jury has considered a proposed settlement agreement between the
Company and the Office of Statewide Prosecution.
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In the proposed settlement agreement, Scuthern Bell agrees not to
engage in the aforementioned suspect practices. The Company 1is
required to make expeditious and complete restitution of millions
of dollars to customers. Over the next three years, the Company
must implement specifically outlined reforms, while at the same
time funding its own supervision during a "review period" which is
in the nature of probation. This supervision involves periodic,
independent audits by a major accounting firm and monitoring of the
reforms by the Office of Statewide Prosecution. The Company 1is
specifically prohibited from passing any of the associated costs
along to the customers in the rate making process before the Public
Service Commission. Further, the Company is regquired to assist the
Qffice of Statewide Prosecution in any investigation arising out of
these matters. In exchange, the Qffice of Statewide Prosecution
will not seek criminal charges against the Company from this body
and will not pursue criminal action against the Company regarding
the aforementioned allegations, if the Company fully complies with
the terms and conditions of the agreement. However, the Office of
Statewide Prosecution maintains discretion to void the agreement
and. prosecute the Company if the Company does not comply. The
Qffice may, ©f course, seek to prosecute the Company for any
viclaticons of the law discovered at a later date concerning
activities not covered in our investigation, or for any criminal
activity committed after the signing of the agreement.

In -itg consideration of the proposed settlement agreement, the
Tenth Statewide Grand Jury weighed the extremely complex and time-
consuming nature o©of a criminal prosecution alleging numerous
instances of fraud by a huge corporation and its impact on an
already overburdened court system. The Grand Jury has determined
that the immediate positive impact of this settlement outweighs any
perceived benefit of preotracted criminal litigation, which even
under optimal conditions is unlikely to produce & better result for
the citizens of the State of Florida.

We do not condone the Company's activities, nor exonerate the

Company from responsibility. We agree, instead, to withhold
judgment, giving the Company ample incentive and opportunity to
remedy the suspect practices. Because we bhelieve the terms and

conditions negotiated by the Statewide Prosecutor are carefully
structured in the best interest of the people ©of this State, we
recommend that the O0ffice of Statewide Prosecution enter into the
proposed settlement agreement, and we ratify the same if all things
are substantially as they have been represented to this Grand Jury.
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Respectfully submitted to the Honorable Frederick T. Pfeiffer,
Presiding Judge, and to Melanie Ann Hines, Statewide Prosecutor and
Statewide Grand Jury Legal Adviser, this _/&7tA day of September,
1992. _

Nervoon &, Refa At

Herman A. Robandt

Foreperson

Tenth Statewide Grand Jury
of Florida

eceived in Open Court by the Honorable Frederick T. Pfeiffer this
of September, 1992, but sealed until further order oif the

Court on motion of the Legal Adv1ser

Frederick T. PF91I e

Presiding Judge

Tenth Statewide Grand Jury
of Florida
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I. INTRODUCTION

The Tenth Statewide Grand Jury was impaneled on July 30, 1991, and
was seated in Orlande, Florida. The Grand Jury has convened al@ost
monthly to investigate allegations of multi—gi;cuit, organ}zed
crime throughout the State. The Grand Jury's original term expired
after twelve months, but was extended to October 30, 1992. The
Grand Jury is adjourning one month early, subject to recall, if
necessary.

The purpose of this Report is to record for posterity the work and
recommendations of this Grand Jury, with the hope that its
collective voice will be heard and that the citizens of this State
will benefit from its efforts.

II. SOUTHERN BELL TELEPHONE AND TELEGRAFH COMPANY

We embarked upon our investigation of Southern Bell at the
beginning of our term. During the course of the investigation, we
heard testimony from numerous witnesses, including former and
current Southern Bell employees who held positions ranging from
craft level workers to Company officers. We have also had the
opportunity to examine a multitude of company documents.

The primary focus of our investigation concerned allegations of
company misconduct in four major categories: (1) the intentional
overbilling of customers generated by the fraudulent "sale" of
optional services by Company employees whose primary responsibility
was supposed to have been the installation and repair of
telephones; (2) the intentional failure to pay the full amount owed
for allegedly unintentional customer overbillings discovered during
the Company's analysis of some of its billing records; (3) the
intentional failure to pay regquired rebates to compensate customers
who informed the Company that their telephone was out of service;
and (4) the intentional failure to properly report trouble and
repair information to the Public Service Commission.

Our Legal Adviser, the Statewide Prosecutor, has negotiated a
sgttlement agreement with the Company, in the nature of a pre-trial
diversion opportunity, which calls for, among other things:

--complete and expeditious restitution to affected customers:

--cooperation with the State in any investigations arising out of
these matters:;

-~implementation of revised billing practices, fraud
preventative procedures, and ethics training;

—--a three year review period, subjecting the Company to periodic
audits and compliance monitoring;

~-funding by the Company of the review program, audits, and
monitoring;
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--discretion to void the agreement and pursue
prosecution vested in the Statewide Prosecutor; _

--funding provided by the Company to support prosecution of these
allegations, 1if necessary:

--no restrictions on the prerogative of the Statewide Prosecutor
to investigate any other allegations of Company fraud, and to
prosecute where appropriate; ) _

--a prohibition against including any costs associated with the
agreement in the rate base of the customers.

In our Advisory Opinion, issued this date, we recommended that the
Statewide Prosecutor proceed with the settlement of this
investigation because we believe it to be in the best interest of
the people of this State. The agreement will provide the Company
with the opportunity to reform the negative aspects of the
corporate environment. However, it will not exonerate the Company
for repayment of its debts to our society. We are hopeful that the
Company will prove itself worthy of this unique and beneficial
opportunity.

In closing, it must be noted that the proposed settlement agreement
does not contain any "punishment", per se, of the Company for its
alleged failure to properly report to the Public Service Commission
actual repair time for restoration of telephone service to
customers whose telephones were out of service. This issue was
raised in our investigation, but we have been advised that the
United States Supreme Court's ruling H.J., Inc., et al wv.
Northwestern Bell Telephone Company, 112 S. Ct. 2306 {1992), casts
doubt on our ability, or the ability of the criminal courts, to
directly sanction the Company for such conduct, if it in fact
occurred. We specifically note, however, that the Florida Public
Service Commission has both the jurisdiction and concomitant
discretion to impose severe monetary penalties on the Company if it
finds that the Company has falsified reports required by PSC rules.
We therefore strongly recommend that the Public Service Commission,
in conjunction with its ©publicly mandated responsibility,
investigate this matter, exercise its penal authority, and take
into consideration this possible fraudulent conduct on the part of
the Company in determining an appropriate rate of return.

I1I. REGULATING UTILITIES

Qur investigation of Southern Bell led us to an inguiry into some
of the regulatory activities of the Florida Public Service
Commission, and the rules and statutes governing this function.

We wish to make it clear that time constraints did not afford us
the opportunity to fully investigate every issue brought before us,
but we heard sufficient testimony to convince us that changes must
be made in this process to protect the utility consumers of this
State and to renew the faith of the people in its government.

2
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The recommendations we have proposed are addressed to the Florida
Legislature and the Public Service Commission.' We hope these
recommendations will be given serious consideration.

A. x Parte Communications

In January of this year, we issued an Interim Report entitled,
"Regulating Utilities - Recommendations to Enhance The Integrity of
the Process." This report discussed the necessity for strict rules
and laws prohibiting ex parte communications with Public Service
Commissioners and Commission staff by utility representatives on
regulatory matters. We noted that communication to a judge by an
interested party. concerning an issue to be decided by that judge,
is prohibited in American courts of law unless all interested
parties have an opportunity to be present during the communication.
Such communication is considered improper because it gives an
unfair advantage to the party with the most access to the judge.
Since the members of the Commission have responsibilities
equivalent to that of a judge, we proposed a strict prohibition
against all forms of ex parte communication in our interim report.

We note with some dismay that the State Legislature has not yet
enacted any of our proposals. An amendment to the ex parte section
of Chapter 350 of the Florida Statutes, though not as efficacious
as ,our suggestions, was passed by the State House of
Representatives, but it did not come to a vote in the Senate. We
urge the Legislature to allocate time during its next session to
consider and pass the recommendations contained in our Interim
Report.

B. Prohibitions on Employment of Commissioners

Immediately after resigning, a former Public Service Commissionsr
recently accepted a lucrative position with an affiliate of one of
the utilities he used to regulate. News reports indicated that his
starting salary was twice that of his Commission salary. It
appears that nothing restricted the ability of that utility from
courting the Commissioner during the regulatory process, and
nothing prevented the Commissioner from seeking such employment
during his tenure on the Commission. Coupled with the almost
unfettered ability to discuss regulatory matters with Commissioners
and Commission staff, the existence of such relationships creates
an appearance of impropriety the Commission can ill afford to bear.

We are therefore concerned that the Legislature failed to enact
another necessary reform in the many sessions held this year: a
law prohibiting Public Service Commissioners from accepting
employment with the utilities regulated by the Commission.
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The House and the Senate both passed bills which included a
provision requiring former Commissioners to wait two years before
accepting employment with a regulated utility or its affiliates,
but neither of those respective bills came to a vote in the other
chamber, and hence could not become law.

We therefore strongly recommend that the Legislature move quickly
and without hesitation to enact the proposed statutory provision

of a two year prohibition on the acceptance of employment by a
Commissioner with a regulated utility. Any person desiring to
serve the people of the State of Florida as a member of the Public
Service Commission should be more than agreeable to such a
limitation. The people deserve no less.

C. Regulation of the Sale of Optional Services

QOur investigation of Southern Bell, and the recommended settlement,
focused on the sale of optiocnal services during a program specially
designed for telephone installation and repair personnel. One of
the questions left for another day is whether the overall sales
practices of Scuthern Bell are plagued with the potential for
fraud. Due to the outpouring of complaints reported recently in
the media from Southern Bell customers paying for services they did
not order and do not want, we find it necessary to briefly address
this potential gquestion.

It would appear that many of the practices which could lead toc such
a result may well be vicolations of consumer protection laws.
However, we note with much concern that the fraudulent practice of
misleading utility customers as to the nature and cost of certain
services is not covered by the Consumer Protection and
Telemarketing Acts currently on the books. Sections 501.212 and
501.604, Florida Statutes, specifically exempt utility activities
regulated by the PSC. We note also that there are few PSC rules
designed to protect utility consumers from unscrupulous sales
people.

Inasmuch as few utility customers have a choice in selecting their
common service provider, we strongly recommend that the Public
Service Commission adopt similar, if not more restrictive rules,
for the sales and marketing techniques of optional services to
which these same customers are subjected.

The consumer protection statutes require written and signed
verification of orders for goods or services taken by telephone.
Section 501.059(5),(6), Florida Statutes specifically states:
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A contract made pursuant to a telephonic sales call:

1. ‘Shall be reduced to writing and signed by the
consumer.

2. Shall comply with all other applicable laws and
rules.

3. Shall match the description of goods or services

principally used in the telephone solicitations.

4. Shall contain the name, address, and telephone of
the seller, the total price of the contract, and a
detailed description of the goods or services being sold.

9. Shall contain, in bold, conspicuous type.
immediately preceding the signature, the following
statement:

"You are not obligated to pay any money unless you sign
this contract and return it to the seller."

6. May not exclude from its terms any oral or written
representations made by the telephone sclicitor to the
consumer in connection with the transaction.”

The Telemarketing Act further protects the consumers of this State
by requiring a statement of consumer rights, providing a three day
right of rescission, entitlement to full refund if the Act is
violated, and payment of costs of cancellation by the seller. The
Act also provides for criminal penalties when deception is used in
connection with an offer to sell.

Requiring utilities to obtain and maintain written authorizations
from customers is an easy method to prevent fraud by corporate
deception. Detection of such fraud should not be the sole
responsibility of the customer. Many customers, perhaps hundreds
of thousands of them, would not know they were paying too much for
rhone service unless they read their phone bill each month in
microscopic detail, assuming they received a detailed bill each
month. A customer told that the bill for monthly basic service
will be, for example, $20 per month, but not told s8 of that
monthly fee is for optional services, will in all probability pay
the written bill each month without a quibble. After all, that was
the price guoted by the telephone company representative and the
bill matches the price. If the company only itemizes these costs
in a yearly billing summary, and the customer does not read the
summary, the customer can easily be given the false impression that
the bill contains only mandatory charges.

The Legislature has an obligation to prevent victimization of all
the citizens of this State. If the Public Service Commission does

5
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not implement similar consumer protection requirements for Fhe
utility activities it regulates, then the Legislature ghould strike
the exemptions in Sections 501.212 and 501.604, Florida Statutgs.
and subject uvtilities to the standards of fair trade practice
outlined in the statute.

D. Cost Allocation Procedures

Southern Bell, like other providers of local telephone service, is
a regulated utility. In exchange for being regulated by &
government entity, that portion of the business which is regulated
is allowed to charge certain specified amounts to its customers for
the regulated telephone service it provides. If a utility is
unable to achieve the minimal level of return to which the PSC
decides it is entitled, the company can ask the Commission to
approve an increase in the amount customers pay for regulated
telephone service. All of the expenses incurred in the provision
of regulated telephone service are passed directly on to the
customers, including the salaries and benefits of all employees
during the +time those employees are working on a regulated
activity.

By Public Service Commission Rule, the amount ¢f time employees
spend on unregulated activities is supposed to be deducted from the
amount paid by customers of regulated telephone service. Thus,
there arises a gquestion of "cost allocation.® The utility must
accurately allocate costs so that customers of regulated telephone
services are not subsidizing the cost of unregulated activities.
The PSC is charged with the responsibility of monitoring and
regulating the cost allocation procgess.

This question arose in the context of our inquiry regarding the
sale of certain unregulated optional services by installation and
repair personnel (regulated). We reached no conclusion as to
whether the cost allocation process is currently being misused, but
we determined that the opportunity and temptation to move salary
and benefit allocations to the regulated side of a utility appeared
to be great. While not a matter in which we hold a great deal of
expertise, we have considered the implications of a failure to
accurately allocate costs and believe that better methods of
detection and enforcement must be implemented to prevent the

unlawful subsidy of the unregulated side of the utility by the
regulated side.

We therefore recommend that the PSC initiate quarterly unannounced
spot reviews and a complete audit and regulatory review of the cost
allocation process on an annual basis. The audits should, at a
bare minimum, follow the generally accepted auditing standards
established by the Auditing Standards Board of the American
Institute of Public Accountants.




As we understand it, a complete audit of regulated utility cost
allocation practices is only likely to occur during a rate hearing,
although some ¢ost and revenue information is provided every four
Yyears. However, a complete rate hearing is sometimes held less
frequently. More than eight years passed between Southern Bell's
last rate case and the current rate case filed this year.
Therefore, it is currently possible for a utility to aveoid a
complete independent audit for an undetermined number of years.

In addition, the PSC should develop its own cost allocation manual
to provide specific formulas for allocating regulated and
‘unregulated costs, rather than relying on the Federal
Communications Commission's {(FCC) cost allocation manual, which
concerns telephone services involving more than one state.
Although it may be appropriate to use that manual for the specific
intended purpose, applying it to an intrastate issue can sometimes
lead to a rule that is, at best, difficult to explain. For
example, according to the FCC manual, a Southern Bell repair and
installation worker must spend at least 15 minutes on activities
related to an unregulated service before being required to allocate
any time to that activity. This means such an employee could
solicit the sale of an unregulated activity for 14 minutes with
each customer he comes in contact with each day without allocating
one minute of his time to the unregulated activity. This results
in the evil sought to bhe avoided by proper cost allocation:
subsidy of profit making activity by regulated activity.

We therefore strongly recommend that the PSC develop its own
guidelines tailored to the specific needs of this State. The
formation of & Task Force comprised of consumer advocates,
regulated utilities and Commission staff, with public hearings
throughout the State, would generate the most fair and effective
cost allocation procedures.

E. Rate 0of Return

The National Association of Regulatory Utility Commissioners
recently compared three methods of calculating rate of return and,
as a result, reached the conclusion that "utilities were both less
risky and more profitable investments than the average non-
regulated corporation”.

Section 364.03 (1), Florida Statutes, states that the regulated
portion of utility companies, ".. may not be denied a reasonable
rate of return." We understand that what is reasonable to one
expert hired by a regulated utility may be entirely unreasonable to
an expert hired by a consumer advocacy group. It is all very
subjective. The PSC has to take that subjective standard and apply
it to the real world. We realize that is a very difficult task.
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It is our belief that regulated companies should have the right to
a rate of return similar to a non-regulated company of egual risk.
In other words, a risky business venture should have the right to
a much higher rate of return than a relatively safe venture like
the exclusive provision of certain basic telephone services to all
of the people in a given geographic region who are in need of that
service. :

We suggest that the Public Service Commission appoint a Blue Ribbon
panel of experts selected by consumer advocates, including but not
limited to the Public Counsel, regulated utilities and PSC staff to
develop specific economic parameters to eliminate scme of the
subjectivity inherent in the current ratemaking process. For
example, the group may wish to consider the possibility of tying,
in some way, the maximum rate of return for relatively low risk
regulated utilities to the interest rate of long term United States
Treasury Bonds, taking into account the economic circumstances at
the time the rate is set.

We have learned that several years can elapse before a rate of
return is changed. This regulatory gap fails to provide for rapid
changes in economic circumstances, such as a decline in interest
rates and inflation. Basing the rate of return on a selected,
easily measurable economic parameter, or an average of several such
parameters, would make it easier to revise the rate of return on a
vearly basis if economic circumstances warrant it.

We realize that any definitive recommendation in this regard is
bevyond the scope and expertise of this Grand Jury. We merely wish
to point out that it is an area worthy of cleose scrutiny and
vigorous debate in a public forum.

IV. GANG AND GANG-RELATED ACTIVITY

The Statewide Grand Jury also embarked upon an investigation of
gangs and gang-related activity in the State of Florida.

The resulits of our work can be found in the Indictments listed in
the attached chart as SWGJ Case Numbers 1 and 1A. These charges
represent the first known occasion that the Street Terrorism Act
and the Racketeering Act were joined together in one prosecution in
Florida to dismantle a criminal gang involved in everything from
narcotics trafficking to arson. It has been reported to us that
the gang, known as the 34th Street Players, has not re-formed or
resurfaced since the incarceration of the defendants on these
charges.

During the course of this investigation, we conducted a survey to
identify the magnitude of the gang problem in the State. Qur
examination, conducted with the assistance of State and local Law
Enforcement agencies, revealed that no central repository exists

8
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for the collection and exchange of information concerning gangs and
gang-related activity. Thus, the results of statewide intelligence
gathering techniques were pieced together to obtain the best

possible picture of gang activity in the State. The results Qf
this survey are outlined in our Interim Report #2, issqeq_ln
January, entitled: "Gangs and Gang-Related Activity;

Recommendations to Assist Law Enforcement."

This Grand Jury recommended the establishment of a statewide ycuth
and street gang computer data base with a requirement of mandatory
reporting of such data from all law enforcement agencies. We noted
that the Street Terrorism Enforcement and Prevention Act of 1990
originally established such a database, but the funding portion of
the bill was later deleted. We strongly urge the Legislature to
invest the necessary funds in the future of this State.
