BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Complaint by Telcom ) DOCKET NO. 910517-TI

Recovery Corp. against TRANSCALL ) ORDER NO. PSC-93-1237-A5-T1

AMERICA, INC. d/b/a ATC LCNG ) ISSUED: 08/25/93

DISTANCE regarding billing )

discrepancy. )
)

The following Commissioners participated in the disposition of
this matter:

J. TERRY DEASCN, Chairman
SUSAN F. CLARK
JULIA L. JOHNSON
LUIS J. LAUREDO

ORDER APPROVING SETTLEMENT OFFER

BY THE COMMISSION:
I. BACKGROUND

on April 15, 1991, Telcom Recovery Corp. (Telcom) filed a
complaint against Transcall America, Inc. d/b/a ATC Long Distance
(ATC) alleging that ATC was consistently mistiming calls and
billing customers for longer periods than the actual duration of

the call. The Office of Public Counsel (OPC) intervened on June
18, 1991. A Prehearing Conference was held on July 15, 1991. A
hearing was held on July 18 and 19, 1991. Subsequent to the
hearing, Telcom and ATC settled their differences between

themselves. Telcom and ATC filed a joint brief August 7, 1991.
OPC filed its brief August 7, 1991. The Attorney General of the
State of Florida (AG) filed an Amicus Curiae Brief on August 7,
1991.

Oon August 26, 1991, Telcom filed a Motion for Voluntary
Dismissal. Subsequently, on September 3, 1991, OPC filed a
responce to Telcom's Motion for Voluntary Dismissal. On August 26,
1992, Telcom filed a subsequent Notice of Voluntary Dismissal with
Prejudice. OPC filed a Motion to Strike this second notice of
dismissal on August 27, 1992.

On July 18, 1991, the Department of Legal Affairs (DLA)
initiated an independent investigation of ATC's alleged
overcharging of custocomers. At the reguest of ATC and with the
agreement of OPC, the Commission's consideration ot the 1ssues in
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this case has been deferred pending attempts to resolve the issues
raised in DLA's investigation.

Oon July 8, 1993, ATC, DLA and OPC executed a Settlement
Agreement resolving the DLA's investigation. On July 16, 1993, ATC
filed an Offer of Settlement seeking to settle the issues pending
in this docket. Oon July 29, 1993, in conjunction with the DLA
settlement, OPC filed a Notice of Volurtary Withdrawal of
Intervention and Withdrawal of Motion to Strike.

The hearing in this case was held on July 18 and 19, 1891,
before a panel consisting of Commissioners Deason and Easley.
During the pendency of this case Commissioner Easley left the
Commission. In the absence of Commissioner Easley and in view of
the offer of settlement, it was deemed that the most efficient
means to resolve this proceeding was to reassign this case to the
remaining panel member acting as a Hearing Officer. The Hearing
Officer's recommended order recommending that ATC's Offer of
Settlement be approved subject to clarification of paragraph 3 of
the Offer was entered August 4, 1993. After consideration of the
recommended order, we now enter our order. The substantive text of
the recommended order is set forth below.

II. ATC's Settlement Offer

The Offer of Settlement contains numerous provisions. The
essential basis of the offer is that, since the refunds to be made
pursuant to the DLA settlement are in excess of any that the
Commission could require within the scope of this proceeding for
any potential overcharges, the appropriate result has been achieved
and there is no more to be accomplished by this proceeding. Upon
review of the Offer of Settlement, it appears to be an appropriate
resolution to this proceeding. However, paragraph 3 requires some
clarification. Paragraph 3 states, "ATC was billing within the
call timing parameters of the investigated tariffs." It should be
noted, nowever, that because of the ambiguity in the Oecember 5,
1990 Transcall tariff, it may be read to provide for two
alternative billing methodologies. Even though there was no change
at that time in Telus' billing methodology, if anything, as a
result of the refund the affected customers have benefited from any
ambiguity in this tariff.

Upon review and consideration of the record 1in this
proceeding, we find that the Recommended Order should be adopted in
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its entirety. A copy of ATC's Offer of Settlement and the DLA
Settlement Agreement are attached to this Order as Attachment A and

are incorporated by reference.
Based on the foregecing, it is

ORDERED by the Florida Public Service Commission that the
Offer of Settlement filed by Transcall America, Inc. d/b/a ATC Long
Distance is approved as set forth in the body of this Order. It is

further

ORDERED that the Notice of Voluntary Withdrawal of
Intervention and Withdrawal of Motion to Strike filed by the Office
of Public Counsel be acknowledged. It is further

ORDERED that this docket be closed.

By ORDER of the Florida Public Service Commission this 25th
day of Augqust, 1993.

STEVE TRIBBLE, Director
Division of Records and Reporting

( S EAL)

C [t y BU e 10 SeCOrcs

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.59(4), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Flecrida Statutes, as
well as the procedures and time limits that apply. This notice
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should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission's final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
Records and Reporting within fifteen (15) dnys of the issuance of
this order in the form prescribed by Ru.e 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Appeal in the case of a water or sewer
utility by filing a notice of appeal with the Director, Division of
Records and Reporting and filing a copy of the notice of appeal and
the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule 9.110, Florida Rules of Civil Procedure. The
notice of appeal must be in the form specified in Rule 9.900 (a),
Florida Rules of Appellate Procedure.
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ATTACHMENT A

910517-TI
BEFORE THE PLORIDA PUBLIC SERVICE COMMISSION
In re: Complaint oy TELCEO j
RECOVERY CORP. against TRANSCALL y Jocker No. 3.0S17-TZ
AMERICA, INC. d/b/a ATC LONG DISTANCE )
ragarding billing discrepancy. )
OPFPER OF SETTLEMENT

WHEREAS, this doccket was commenced upen the COmMp-aint =
Talcom Recovery ("Telcem") alleging that Transcall America, Inc
d/b/a ATC Long Distance ("ATC") "may be billimg for more cal.
duraticn" than its tariff indicated; and

WHEREAS, the Qffice of cthe Public Counsel ("CPC"| rntervened
in the docket and participated as a party in this case; and

WHEREAS, "o resolve thig complaint, the Ccmmissicn nas
examined the call timing language of the £fcllcowing operating
company ctariffs: Microtel, 1st Revised Sheet 16, effect:ive
8-30-88; Telus, 2nd Revised Sheet 29, effective 2-3-89; Transca..,
1st Revised Sheet 19, effective 1-30-89; Transcall, Ind Rev:ised
Sheet 15, effective 3-26-30; Transcall, 3rd Revised Sheec L7
effecrive 12-5-90; and Transcall, 4th Revised Sheet 13, =Ifect.ve
7-24-91 ("the investigated tariffs"); and

WHEREAS, Telcom and ATC subsequently resclved tnes
differences and filed a joint pcsthearing brief on August 7, 133C
which stated that "ATC has not billed customers 1n excess cf thac
authorized by its Commission-authorized tariffsa"; and

WHEREZAS, rthe Flcrida Department cf Legal Affairs TSLAY
initiated an independent investlgation cencerning ATC's timing =

and
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fina! action t©5 permic the affected parcies an eppeortiaiciy =2
sertle the outscanding issues; and
WHEREAS, Telzom and CBC have each Iil=d veluntary dismissals
w1Th prejudice wizh the Commissicon and ATC has settled the [LA
avestigation arnd agreed =o make refunds tTo certain customers
NOW, THEREFCRE, in ovder to fac:litate the resc.ucizn of
varicus issues in this proceeding, and to avo:d further .:tlgjacicn

Commission centa:l

Telcom Recovery

1
PS

with Prejudice s acknowledged and

dismissed with prejudice.

2i The Office of the Fublic

Withdrawal with Prejudice of

opc's intervent:ion is deemed dismissed

TC wag billing within the ca

riffe.

papSpu &

investigated ta

Ia June 1991, ATC changed 1its

Coursel’s Not.ce

its intervention is ackncwledged ar

Jism.ssal

Voluncary

the complaint 15 deemed

of

with prejudice.

vy

timing parameters

billing practices and _ater

revigsed its tariff to provide for billing of conversat.cn “-me - POy
fsr the Transcall and Telus custcmers. There is no Lssue WiT&
respect to, nor any dispute regarding, ATC’'s billing pract:.==s
since these changes.

5. The amounts paid tc customers under rhe attaches ILA
Set=lement Agreement are 1in excess of refunds that <couli &oe
authcrized by the Commission and as guch chey are full, fa:ir and
complece satisfaction for any cvercharges relacing ©2 a
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ranscall customers and ATC's changed pilling praciices during izne

Telus zustcmers

3during the period December 3, 1390 through May 11, 1391 whc Decarme
subject to the December 5, 19%0 Transcall tarzif: Accordingly, ac

6. All claims connectced with Docket No. §10517-TI have CZeen
fully ccmpromised and sectctled, w.th the Commissicn’s zrier

agporoving this Offer of Settlement being final agency action

(=

disposing cf all 1issues before it in this docker and all requests

for further proceedings. This order shall dispose of all clazms or
acticns subject to the jurisdiction of the Commissicn tnat have
teen or could be asserted against ATC based upeon ©r arising out o
ATC's billing practices under the investigated cariffs and ATC's
compliance with applicable Commission rules that are wishin the
scocpe of or subject to this docket.

In making the above proposal, ATC's Offer of Setzlement .3
subject to the following conditions:

a. The rerms and conditions of this Offer of Setzlement are

ATC's billing practices and tariffs during the pericc June .. 53¢
-~hrough May 31, 1991. Thus, ATC reserves all rights if thig Cfifer
57 Serrlement is not approved by the Commission and incorpcrated
1nto the final order in accordance with its terms.

b. T™hig Dffer cf Setrlement shall be wvalid and binding upen
ATC only to the extent 1T 13 adopted in 1ts ent:irety as p

5 the Commissicn.

c If this Offer of Settlement 1s accepted Dby °=
~smmigsicn., ATC shall not reguest reconsideraticn Or apbea. o Ene

3
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crder of the Commissicon approving tiais O

aczordance with its Le2Ims.

7
o~ el el SR
i rt-z.:/ o e

Transcall Amerzfcza Ianc. d/Lbya
ATC Long Dlstance
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THIS SETTLEMENT AGREEMENT {(the “Settlement Agreement”! is entered nto
on this ﬂ day of July. 1993, between Transcall America, Inc., a,b/a ATC Long
Distance, Inc. (hereinafter "ATC,") which term whenever used heren shall mean
Transcall America, Inc. d/b/a ATC Long Distance, Inc. and its affiliates (inciuding
without limitation, Microtel, Inc. (Microtel)), its predecessor or merged entities
(including without limitation, Telus Communications, Inc. (Telusl.l, its subsidiaries and
parent companies including ail officers, directors, employees, agents and attorneys
thereof and their heirs, successors and assigns, the Department of Legal Affairs (the
"Department”) on behalf of the State of Fiorida and its departments, agencies.
instrumentalities and political subdivisions, receiving payments under this Settlement
Agreement, and the Office of Public Counsel (the "Offica”);

WITNESSETH:

WHEREAS, the Department commenced an investigation of ATC concerningits
uming of calls and certain billing practices as defined in paragraph 1

WHEREAS, ATC, the Department, and the Offica desire 10 conclude the
aforementioned investigation and to settle and compromise all claims arising out of
such investigation that were asserted or maintained, could have been asserted of
maintained, or which in the future, could be asserted or maintained by the Cepariment
and the Office against ATC:

NOW. THEREFORE, in considerauon of the premisas and he mutual
promises, agreements and covenants contained herein, including, but not imited 0.

the payment of the Settlement Sum as described in paragraph 11 below, and for other
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good and valuable consideration, the rece:pt and sufficency of wnicn are hereby
acknowledged, the parues hereto stipulate ang agree as follows

1 As used herein, the term “Investgation” shall mean the Department of Legal

ftairs invesugative case number 81-H-70-92, wnich was opened anca assigned for
investigation on July 18, 1991. The Investgation s iimited to ATC’s alegec
overcharging of customers for intrastate, inter.:ate, anc niernatcnal calis Dy adding
seconds 1o billed calls, alleged misrepresentation of billing practices to cusicmers ang
alleged overcharging of customers by rounding up of any fracuanal cent, all accurring
between June 1, 1990, and May 31, 1991 (collectively referred to as the "Marmers
Invesugated”).

2o The term "Parties” as used in this Settlement Agreement snail collectively
refer to ATC, the Department, and the Office.

3. The term "Applicable Tariffs” as used in this Settlement Agreement snall
mean the following telecommunications tariffs filed with the Fiorida Public Service
Commission: Microtel’s first revised sheet 16, effective August 30, 1388, Telus’
second revised sheet 29, effective February 9, 1889; Transcall's first revised sneet
19, effective January 30, 1989; ATC's second revised sneet 19, effective Marcn 26,
1990: ATC's third revised sheet 19, effective December 5, 1390: and ATC's anginal
sheet 30.1, effective November 11, 1390.

4. The term “customers™ as used in this Sertlement Agreement snall mean
those persons who were billed for services from ATC subject to and dunng ne

etfective periods of the Applicable Tariffs.
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= The term "Telus Customers” as used n this Setifement Agreement snail
mean those ATC customers, who, at all umes material 1o matiers subject 0 his
Settlement Agreement, received Dills produced by & piling sysiem operatec an
equipment resident in Miami, Fiorida.

6. The term “Transcall Customers™ as used in this Settlement Agreement
shall mean those ATC customers wno, at all times maternal 10 mariers subject 10 1nis
Settlement Agreement, received Dills produced Dy either of those oilling sysiems
operated on equipment resident in Boca Raton, Fiorida and designated by ATC as the
"MTS" or "ISIS” systems.

7. It is expressly understood and agreed between tne parues that this
Settlement Agreement is made in compromise of cisputed claims. This Settlement
Agreement, and the payments and releases provided hereunder, are not and shall not
be construed to be an admission of liability or any acknowledgement of the validity
of any of the claims which were or which could have been csserted by ne
Department against ATC arising out of the Investigation. which liability or valicity s
hereby expressly denied by ATC.

8. ATC agrees to pay the amount of Qne Million Eignt Huncred Eighty-Four
Thousand Dollars ($1,884,000.00) to Telus Customers for those intrastate oillings
occurring during the period December 5, 1990 to May 31, 1981. Payment ‘0 sucnh
Telus Customers shall be made by check (Exhibit 2 "ATC Customer Check”) pursuant
1o the payment process described in paragrapn 12 and the Payment Procecures

attached as Exhibit 1. ATC Customer Checks will be delivered by First Class Maid or
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by hand-delivery. Eacn ATC Customer Checx wiil be accompanied Dy a written
communication from the Florida Attorney General in the form atiacned nereto as
Exnmibit 3, and a written communication from ATC in the form attached hereto as
Exhibit 4.

9. ATC agrees to pay the amount of Four Million Three Hundred Sixteen
Thousand Dallars ($4,316,000.00), subject to any adjustments under paragraph 12,
to Transcall Customers for those intrasiate, interstate, andinternational bilings
occurring during the period June 1, 1990 through May 31, 1991. Payment to such
Transcall Customers shall be mace by mailing a check (Exhibit 2 "ATC Customer
Check”) pursuant 1o the payment process described in paragraph 12 and the Payment
Procedures attached as Exhibit 1. ATC Customer Checks will be delivered Dy First
Class Mail or by hand-delivery. ATC Customer Checks will be accompanied by a
written communicaton from ATC in the form attached hereto as Exhibit 4, and a
written communication from the Florida Attorney General in the form artached hereto
as Exhibit 3.

10. ATC shall pay the amount of One Million Dollars ($1 ,000,000.00) to the
Department in full payment of the fees, costs, and other expenses incurred oy he
Department in connection with the Investigation. Paymentof such sum snall be made
pursuant to the payment process described in paragraph 12.

11. Within ten (10) days of the execution of this Settlement Agreement by the

Parties, ATC shall pay into a separate interest bearing account the amount of seven
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million two hundred thousand dollars ($7,200,000) [ Settlement Fund! (o De disbursed
pursuant to the payment process described in paragraph 12.

12.  Thirty (30) days after the execution of this Agreement Dy the Parties,
ATC shall pay to the Legal Affairs Revolving Trust Fund the sum of One Million Dotlars
{$1,000,000.00) as directed by the Department. Within (8Q) days of the executicn
of this Agreement Dy the Parues, or when AT > recewves permussion for class
communication under Rule 23.1, S.D.Fia.LR. from the United States Distnict Court for
the Southern District of Florida, as that Rule may apply to the pending case of Dghan

and Company. P A, v. Transcall Amernican, Ing., No. 92-1 775-1V-KMM, whnichever is

later, ATC shall pay to Telus Cusiomers the sum of One Million Eight Hundred Eighty-
Four Thousand Dollars ($1,884,000.00) and to Transcall Customers the sum of Four
Million Three Hundred Sixteen Thousand Dollars ($4,316,000.00). ATC agrees that
upon execution of this Settlement Agreement it will forthwith file appropniate meuons
and/or pleadings and diligently pursue compliance with Rule 23.1.

The amount to be paid 10 the Telus Customers and Transcall Customers subject
to this Settlement Agreement shall be calculated on the basis of paid intrastate bilings
by Telus Customers for the period December 5. 1990 through May 31, 1891, and
paid intrastate, interstate, and internauonal billings by Transcall Customers for the
period June 1, 1990 through May 31, 1991, n payment for any interest and camages
and in lieu of any penalty. Said calculations shall be in accordance with Exnibit 1
(ATC Customer Refund Procedures) wnicn is fully incorporated herein as 3 term of this

Settlement Agreement.

(8]
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Payments refused by Telus or Transcall customers, because of pending or
contemplated legal action, may b2 used by ATC to pay for settlements or judgments
obtained by thase customers against ATC for the Matters Investgated up 10 the
amount tendered to the customer under this agreement. In no event shall these
maoneys revert to ATC.

Transcall Customers who requested and pre nously received credits from ATC
for the purpose of resolving complaints made to ATC associated with cail uming and
billing practices shall be excluded from any payments under thig Settlement
Agreement unless such payment was less than the amount they would have been
entitled to under this Settlement Agreement. Such Transcall Customers shall be
entitled to payment of the difference between whnat they have received and what they
are entitled to under this Settlement Agreement. Those Transcall Customers are
identified in Exhibit 5 attached to this Settlement Agreement. The Parties agree that
the Four Million Three Hundred Sixteen Thousand Dollars ($4,316,000.00) sum for
Transcall Customers may be reduced by no more than Cne Hundred Fifty-Eight
Thousand Dollars ($158,000.00) in recognition that this is the maximum amount of
the Transcall Customers’ exciusion subject to this grovision.

13. Any payments made by ATC pursuant to this Settlement Agreement,
inciuding the payments described in paragraphs 8, 9 and 10 above, include any and
all taxes that ATC may be required to pay to the recipients of such payments, 10 2ny
governmental entity or to any ctrer person. This provision shall not reduce any of the

payments which ATC is required to make pursuant (o this Settlement Agreement and
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ATC agrees not to seek a refund or credit from any local. state, or fegeral taxing
authority for any tax including Lut not limited to any gross receipts tax, state fax,
collected or paid by ATC related directly or indirectly to services for which customers
may receive a refund pursuant to this Settlement Agreement.

14. The Parties acknowiedge that to igenufy the customers wno snould receve
payments and to calculate and remut such ind <idual customer checks will take
considerable ume, effart, and expense by ATC. ATC shall upcate the Department at
least once each thirty {30) days upan the execution of this Settiement Agreement of
its progress in idenufying, calculaung, and remitting payments 1o ne affected
Customers.

15. Any moneys remaining in the Settlement Fund after two (2] years from the
date of execution of this Settlement Agreement may be disbursed as an adcitional
payment to Transcall and Telus Customers. In no event shall those moneys remaining
in the Sertlement Fund, except thase provided for in paragraph 12, revert to ATC.

16. The Department, all agencies, instrumentalites, and poiitical subdivisions
of the State of Florida, accepting a distribution of the funds provided for in paragraphs
8. 9. and 10 of this Settlement Agreement, and any person, accepung a disinbution
of the funds provided for in paragraphs 3 and 9 of this Settlement Agreement, hereby
release, acquit, and forever discharge ATC from any and all actions, causes of action,
obligations, liabilives, claims, or demands for compensatory, spec:al, punitve,
exemplary, or treble damages, claims for relief, or demand whatsoever in law or n

equity, civil, or administrative, which were asserted or maintained, could have been




ORDER NO. PSC-93-1237-AS-TI ATTACHMENT A

DOCKET NO.
PAGE 16

910517-TI

asserted or maintained, or which could «n the future be asserted ar maintainec against
ATC in any civil, or administrative acticn, or proceeding, based upon, ansing cut af,
related 10, or connected with, directly or indirectly. anv of the Matters Invesugated.
The cashing of an ATC Customer Check shall constitute acceptance for the purposes
of this paragraph.

17. The Parues agree that the payments made pursuant to this Settlement
Agreement cornstitute a complete resalution and settlement of all issues ang matters
relating to or the subject of the Matters Investugated. Upon execution of this
Settlement Agreement and payment of the sum provided for in paragraph 11, the
Investigation, as detined in paragraph 1, shall be concluded. It s agreed that the
Department will not reopen the Investigation and wil not insutute, cammence, or
conduct a further investigation of ATC nor take any other action with respect 10 the
Marters Investigated provided that ATC performs the contractual obiigatuons impaosed
upon it by this Agreement. The Department shail not oppose The concluding of
Docket No. 310517-Tl pending before the Public Service Commussion in @ manner
consistent with this Settlement Agreement.

18. Upon execution of the Setilement Agreement Public Counse! snall
voluntarily withdraw his Intervention in Docket No. 910817-Tl pending before the
Public Service Commission and shall take no further action with respect to the Matzers
Investigated.

19. The Settlement Agreement snall be binding upon anc inure 1o the benent

of the Parues.
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20. This Settlement Agreement and the exhibits attached hereto constitute
the entire agreement between the Parties with regard 1o the subject matier contained
herein and all prior negouations and undersiancings between the Parues snall be
deemed merged into th:s Settlement Agreement.

21. No representations, warranties or inducements have been made 10 the
Parties concerning this Settlement Agreement other than those representations,
warranties, and covenants contained in this Settlement Agreement.

22. No waiver, modification or amendment of the terms of this Settlement
Agreement shall be valid or binding unless in writing, signed Dy the Party to be
charged and then only to the extent set forth in such written waiver, modificatian, or
amendment.

23. Any failure by any Party to the Settlement Agreement 1o insist upon the
strict performance by any other Party of any of the provisions of this Serttlement
Agreement shall not be deemed a waiver of any of the pravisians of this Settlement
Agreement, and such Party, notwithstanding such failure, shall nave the rignt
thereafter to insist upon the specific performance of anv and all of the provisions of
this Settlement Agreement.

24,  This Sertlement Agreement shall be governed Dy, and consirued and
enforced in accordance with the laws of the State of Flornda, without regard 1o its
conflict af law principles.

25. By entering into :his Settlement Agreement, ATC does not agree or

concede that the claims or allegations wnich were or could have been asserted by tre
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Parties have merit. The Parties acknowledge that there has been no finding of habiity
of any kind, and that this Settlcment Agreement is being enterec into 10 avad the
expense and length of further legal proceedings, taking INto account the uncertainty
and risk inherent in any lingauon, espec:ally n complex matters such as tha
Investigation.

26. This Settlement Agreement, any ext oit or document referenced herein,
any action taken to reacnh, effectuate or furiher this Settlement Agreement, and the
rerms set forth herein, shall not be construed as or used as an agmission by or 3gainst
any of the Parties of any fault, wrongdaing, or laoility whatsoever, or as a walver or
limitaticn of any defenses otherwise available to any of the Parties. Entering into or
carrying out this Settlement Agreement, or any negotiations or proceedings related
thereto, shall not in any event be construed as, of deemed 1o be evidence of, an
admission ar concession by any of the Parties, or 10 be a waiver of any applicable
defense. However, nothing in this Settlement Agreement, including this paragraph,
shall be construed to limit or to restrict ATC's right to utilize this Settlement
Agreement, or payments made hereunder, 10 assert and maintain the defernses of res
jugicata, collateral estoppel, payment, compromise and sertlement, accord and
satisfaction, or any other legal or equitable defenses in any pending or future legal or
administrative action or proceeding.

27. If any clause. provision, or section of this Sertlement Agreement snall, for

any reason, be held iilegal, nvalid, or unenfarceable, such illegality, nvalidity, or
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unenforceability shall rot affect any other clause, prawvision, or sectuon of this
Settlement Agreement, and this Settlement Agreement shall be construed and
enforced as if sucn iilegal, invalid, or unenforceable clause, section, or other provis.on
had not been contained herein.

28. .ThiS Sertlement Agreement, including its exnibits, were executed after
arm’s length negotiations between the Parues and refiects the conclusion of the
Parties that this Settlement Agreement is in the best interests.of all the Parties.

29. Each of the Parties partucipated jointly in the drafung af trus Settlement
Agreement, and therefore the terms of this Settlement Agreement are not intended
to be construed against any of the Parties by virtue of draftsmanship.

30. This Settlement Agreement may De executed in several counterparts, eacn

of which shall constitute an original and all af which together shall constitute one and

the same instrument.

THE DEPARTMENT QF LEGAL AFFAIRS

Robert A. Butierworth
Attorney General for the

State of Florida
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QFFICE OF THE PUBLIC COUNSEL

: ack Sh"LVF

: / ublic Counsel

TRANSCALL AMERICA. INC. Wbm
ATC LONG DISTANCE )

L~ ! 7
By: ,Cjé44~ ;//c£EZ2:2oa_
Bernard J. Ehbé;s
President

12
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EXHIBIT 1

ATC CUSTOMER REFUND PROCEDURES

1. ATC will compile computer tapes of affected customer bases

[

to create an initial computer file ~f affected custcmers and the
number of months that each customer 1s subject to recelve a refund.
The three data bases constituting this tape will be:

a. Telus Miami. ATC has computer tapes of all customers
converted to the new billing system and those who were nct
converted to the new billing system. Since Telus never purged its
customer files, these two tapes contain customer informatlion for
all persons and businesses who were customers at any time. ATC
will run these tapes against a computer program that will sort and
generate a new computer tape that will identify the followling
information for anycne whc was a Telus customer at any time during
the period December 1990 through May 1%91: customer name, service
address, billing address, telephone number, cld account number, new
account number, months a customer during the pericd December 13950
through May 1991.

b. 1 a ISIS. ATC has computer tapes of all
customers converted to the new billing system and those who were
not converted to the new billing system. ATC 4id not purge 1Ts
customer file atter May 1990, so these two tapes should conta:in
customer information for all persons and businesses who were

customers during the affected period. ATC «ill run these tapes
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against a computer program that will secrt and generate a new
computer tape that will identify the £sllewing information for
anyone who was a Boca ISIS customer at any time during the pericd
June 1990 through May 19%81: customer name, service address,

billing address, telephcne number, old account numkber, new account

o

number, mcnths a customer during the period June 1990 <arsugh May

1991.

c. Transcall Boca MTS. ATC has computer tages of only
those customers converted to the new billing systen. Thus, for
purposes of the refund, there wi1ll be custcomers who =Terminated
service prior to the conversion to the new pilling system who were
customers for some periocd of tTime during the affected period of
time that are not on this post-conversion tape. For those who were
converted to the new billing system, ATC will produce a new tape
containing the same information as the Boca ISIS custcomer Ctase.
The custcmers who were not converted to the new billing system but
are entitled to a refund shall be identified dur:ing the data entroy
process that will be the basis for the calculaticn of the spec.flc
customer refunds.

2. The initial computer file of affeczed customers will &e
manually updated by an cutside vendor selected by ATC wno ~ill use
ATC microfiche billing records. This vendor will enter individual
customer billing information for three months {billings
corresponding to July 1850, January 1991, and May 1991) for 3oca
ISIS and Boca MTS customers and Two menths (billing corresponding

to January 1991 and May 1991, for Miami Telus custcmers. any
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customer identified on the microfiche as excluded from the initial
computer file of affected customers will te added to the database

along with corresponding usage and billing data.

1. Upon return of the updated computer database of affected
customers containing the billing data, ATC will calculate the
individual customer refunds. The monthly usage 1information for

each customer will be averaged and applied against the number of
months the computer records i1ndicate that the custcmer WwWas a
customer during the affected period. For Transcall Boca ISIS and
MTS customers not appearing on the 1initial computer file of
affected customers but who were updated manually by the ocutside
vendor, ATC will calculate refunds as follcws: 1if billing feor only
one month is identified, the customer’s refund will be projected as
4 months; i1f 2 months of billing is identified, 8 months; and 1f
all 3 months of billing is updated, then the refind will be
calculated based upcon being a customer 12 menths. For Telus Miami
customers not appearing on the initial computer file of affected
customers but who were updated manually, ATC will calculate refunds
as follows: if billing for only one month is identified, the
customer’s refund will be projected as J months; 1f I months of
billing is identified, 6 months. These parameters will be employed
for the customers not originally identified by the ATC tapes since
ATC does not have computer records indicating the number of months
these customers were custcmers during the affected periocd. The
second stage of the calculation process wil! involve taking tne

billing information manually upcdated and determining the total
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customer billings for each customer Case. For Telu. Miami, the

]

gross updated billings will be compared to the Telus Refund of
$1,884,000, with the resulting percentage tc be applied to each
customer’s individual usage to determine the amcunt for each refund
check. The Transcall Boca ISIS and MTS gross updated billings
total will be combined and compared to the Transcall Refund amount
of 54,316,000 less any adjustment to which ATC is entitled to under
paragraph 12 of the Settlement !/ Jjreement, with the resulting
percentage to be applied to each customers individual usage to
determine the amount for each refund check. If the resulting
amount of a customer-specific refund is $1.00 or less (including

.00. The

-

zero refund amounts), the refund check will be £fcor S
master database will be further updated to reflect check numbers
and refund amounts, and produce a computer tape for gJeneration of
customer refunds checks.

4. ATC will use a second outside vendor to actually print,
distribute, and process checks. This vendor will mail the
completed refund checks to customers on the basis of the following
schedule: first, any updated address requested in writing Dby a
custcmer; second, an updated address supplled Dby the Naticnal
Cchange of Address database; or third, the last Xknown Bii blding
address. The back of each check in the endorsement block will
contain the release language approved by the AtTorney General.
Checks will be sent to the U.S. Postal Service, first class postage
prepaid, or by hand delivery, and accompanied by a letter from ATC

approved by the Attorney General and a separate letter from the
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Attorney General.

5. Fndorsed checks will be processed and paid by ATC’'s bank
when cashed by custcmers. The relevant 1information will be
supplied on tape by the kank to ATC for updating of the computer
database to reflect payment information. Canceled checks will be
microfilmed and retained until conclusion c¢f the refund progranm.

§. Checks returned as undeliverapble will be microrilmed in

the envelope by the check wvendor, w::h the database being updated

0

to reflect undeliverable. ATC will 1in goed faith attempt To
locate the customer and forward the check, with the database Ceing
updated to reflect new addresses, resent check status, etc. If the
customer cannot be located, the check will be canceled and the
database updated. All undeliverable checks will be retained until
the conclusion of the refund program.

7. Approximately 30 days after the rafund checks are malled,
ATC will employ a public notice program to advise customers and
former customers (expected to be only former customers) that have
not received checks to ceontact the company to determine if the
customer is entitled to a check and to lssue the necessary check.
For customers who did not receive a check, ATC willl researcsn its
records to determine if the customer 1s entlitled to a refund, which
will be issued based upon information supplied by the customer
and/or ATC’s records.

8. ATC will respond to current and former customers who claim

they are entitled to additional money. These customers may be

requested to supply information to support the claim of entitlement
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to a greater refund amcunt. This will involve obrtaining from the
customer the coriginal check, canceling 12, and Issuing a new check
for the increased amount. For customers recelving greater refund,
ATC will pay the additional amounts from the $158,000 set aside in
Paragraph 12 of the Settlement Agreement. II TtOlsS fund 1s depleted

1

and additicnal sums are required for payment, ATC shall draw upcn

its own funds to make such payments.

9., In the event of a second pay..ent pursuant‘to paragraph 15
of the Settlement Agreement, such payment shall be made as an
additional payment to Transcall Customers and Telus Customers who
received and accepted those payments descriked in paragraphs 8 and
9 of the Settlement Agreement. The payment amount fcr Miami Telus
customers shall be determined by dividing the applicable number of
Miami Telus customers into those moneys remaining in the Telus
Refund provided for in paragraph 3 of the Refund Procedures. The
payment amount for Boca ISIS and MTS customers shall be determined
by dividing the applicable number of Boca ISIS & MTS customers 1nto
those moneys remaining in the Transcall Refund provided far 1in
paragraph 3 of the Refund Procedures. For customers recelving a
second refund, such payments shall be made tc former customers By
check and may be made to present cCusStomers by either a credit on

their bill or by separate check.
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OFFICE OF THE ATTORNEY GENERAL

DEPARTMENT OF LEGAL AFFAIRS
THE CAPITOL

ROBERT A. SUTTERWORTH TALLAMASSEE, FLORIDA 17199-1050
Artorney Ceneral
State of Flonda 7._,“!3 IT 1
May 27, 1993

Dear ATC Custcmer:

The Office of the Attaorney General and the Office of Public Counsel
are pleased to advise you of a Settlement Agreement reached wi1th
ATC Long Distance, Inc., as a result of an Lnvest:igatlon Zegun in
July 1991. The settlement with ATC was cbtained after mcre than a
year of reviewing thousands of dccuments and conducting nNUmercus
interviews concerning allegaticns that ATC overcharged Florida’s
customers for intrastate, Llnterstate and internatisnal calls by
adding time to billed calls.

ATC has denied any overbilling but has entered into a Settlement
Agreement with the Office of the Atzorney General and the Qffice of
the Public Counsel with respect tTo this matter. The enclosed check
is being sent %o Yyou pursuant to this Settlement Agreement and
includes an extra amount which is being paid to you to assure that
you are ccmpensated fully for any overcharges which may have kteen
billed to yocu. In addition, ATC will be paying cther ameunts =2
reimburse the State for the cost of the investigation. Under the
rerms of the Agreement ATC will pay a total of $7.2 mill:ucn.

According tc the terms of the Settlement Agreement, accegtance
this check, by vou, constitutes a waiver of any legal cla:
cause of acticn you zay have regarding tne matters invest:iyg
che Office of the Attorney General and the Qffice of the 7M
Counsel.

0n'<

19
]
e
L B O]
oy,

Sincerely,

Rober= A. Butterworth Jack Shreve
Attorney General Public Counsel

RAB/x/T<
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EXHIBIT 4
Dear Valued Customer:

ATC Long Distance has settled a dispute with the Florida Attorney
General and the Office of the Public Counsel concernling certain |
billing practices affecting ATC customers served by cur Florida
Transcall and Telus tilling systems. o

An inquiry Lnto this matter has been cagcing for approximately
two years, during which time ATC fully cooperated with these
Stare of Florida agencies in a detailed and thorough examinaticon
back to 1985, with a focus on the pericd June 13590 thrcugh May

1991. There has been no dispute regarding our pilling practices
since June 1991, when ATC changed it billing and tariff to bill

only for csnversation time (which includes answers by facsimlle

machines, answering machines, vcice mail, and cther types of

equipment) .

As a result of the settlement agreement, Ycu are receiving the
enclosed check. These State of Flerida agencles, as well as the
Florida Public Service Commission, have approved this amount as
fair and adequate compensation for the difference in ccnversation
time billing and connection time billing for Flerida customers
served by the Transcall billing system during the per.zd June 1,
1990 through May 31, 1991, and those served by the Telus pilling
system during the pericd December 5, 1990 through May 31, 1991
When you cash this check you agree toc release ATC from any claias
relating to the subject of the settlement agreement.

We have always operated in good faith and in accordance with our
tariff and have conducted our business according the highestT
standards of responsibility. Wwhile by entering into this
settlement agreement there has been no finding or admission of
any liability or improper conduct, our resglution of his
specific issue has Dpeen developed with the sane good faith.

ATC Long Distance recently became a part of LDDS Communicaticns,
a company ccmmitted o the highest regard for customers and a
continuing mission to improve systems and offer procgrams that
benefit ocur customers. We look forward To serving you with tie
highest gquality, mest reliable long distance service avalilable
today with the perscnalized customer servicz that is the hallmark

of cur new company. If you have any questions «r copies of your
bills from this period chat you would like to review w1Ih uUs,
please call us toll free 1-BQ0-780-25838.

Sincerely,

Judith Conen
yice Pres.dent, Custcmer Supgcrt

tnclosure
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