
BEFORT THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Disposition of 
Contributions-in-Aid-of­
Construction (CIAC) Gross-Up 
Funds Received by GULF UTILITY 
COMPANY in Lee County . 

) DOCKET NO . 930216-WS 
) ORDER NO. PSC-94-0148-FOF-WS 
) ISSUED: February 7, 1994 
) 
) ______________________________ ) 

The following Commissioners participated in the disposition of 
this matter: 

J. TERRY DEASON, Chairman 
JULIA L. JOHNSON 
LUIS J. LAUREDO 

ORDER ACKNOWLEDGING SFCC'S NOTICE OF VOLUNTARY DISMISSAL 
Mm 

REVIVING ORDER NO. PSC-93-0871-FOF-WS, 
MAKING IT FINAL AND EFFECTIVE 

BY THE COMMISSION: 

Orders Nos. 16971 and 23541, issued December 18, 1986, a nd 
October 1, 1990, respectively, require that utilities annually file 
information to be used to determine the actual state and federal 
income tax liability directly attributable to contributions-in-aid­
of-construction (CIAC) . This information is also used to determine 
whether a refund of the gross-up is appropriate for any given year 
for which gross-up was in effect. Order No. PSC-92-0961-FOF-WS, 
issued September 9, 1993, clarified the provisions of Orders Nos. 
16971 and 23541 for the calculation of refunds of gross-up of CIAC. 
On September 14, 1992, Order No. PSC-92-0961A-FOF-WS, was issued. 
That Order included the generic calculation form. 

In accordance with Order No. 16971, Gulf Utility Company (Gulf 
or utility) filed its 1987 through 1991 annual CIAC reports 
regarding its collection of gross-up each year. By Proposed Agency 
Action (PAA) Order No. PSC-93-0871-FOF-WS, issued June 9, 1993, the 
Commission proposed to require Gulf to refund excess gross-up 
collections of $5,708 for 1987; $49,212 for 1988; $45,309 for 1989; 
$32,462 for 1990; and $120,447 for 1991, for a total of $253,138 
plus accrued interest through the date of r efund. 

On June 28, 1993, Southwest Florida Capital Corporation (SFCC) 
timely filed a protest to Order No. PSC-93-0871-FOF-WS. As a 
result of the protest, this matter was scheduled for a January lO­
ll, 1994, administrative hearing. On December 21, 1993, SFCC filed 

0 I 2 2 I FED -7 ~ 
~ .- ... -!) ... t•l" FrSC-?{[ •. .: . ..; .... c.r ..... 11rtu 



ORDER NO. PSC-94- 0148-FOF-WS 
DOCKET NO. 9302 _6-WS 
PAGE 2 

a Notice of Voluntary Dismissal pursuant to Rule 1.420(a), Florida 
Rules of Civil Procedure and Rule 25-22.035(3), Florida 
Administrative Code, wherein it requests that its protest be 
withdrawn. 

Upon consideration of the foregoing, we find it appropriate to 
acknowledge SFCC's Notice of Voluntary Dismissal and revive Order 
No. PSC-93-0871-FOF-WS, making it final and effective . Order No. 
PSC-93-0871-FOF-WS is attached and incorporated herein by 
reference . Further, this docket should remain open to monitor the 
refunds. Upon the utility's completion of the refunds, this docket 
shall be closed administratively. 

Based on the foregoing, it is, therefore, 

ORDERED by the Florida Public Service Commission that 
Southwest Florida Capital Corporation's Notice of Voluntary 
Dismissal is hereby acknowledged. It is further 

ordered that Order No. PSC-93-0871-FOF-WS is hereby revived 
and made final and effective. It is further 

ORDERED that this docket shall remain open to monitor the 
refunds. Upon Gulf Utility Company's completion of the refunds, 
thi s docket shall be closed administratively. 

By ORDER of the Florida Public Service Commission, this 7th 
day of February, ll.2.,!. 

STEVE TRIBBLE, Director 
Division of Records and Reporting 

(SEAL) 

LAJ 
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NQTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by the Commission's final action 
in this matter may request: 1) reconsideration of the decision by 
filing a motion for reconsideration with the Director, Division of 
Records and Reporting within fifteen (15) days of the issuance of 
this order in the form prescribed by Rule 25-22.060 , Florida 
Administrative Code; or 2) judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephone utility or the 
First District Court of Appeal in the case of a water or sewer 
utility by filing a notice of appeal with the Director, Division of 
Records and Reporting and filing a copy of the notice of appeal and 
the filing fee with the appropriate court. This filing must be 
completed within thirty (30) days after the issuance of this order, 
pursuant to Rule 9.110, Florida Rules of Civil Procedure. The 
notice of appeal must be in the form specified in Rule 9 . 900 (a), 
Florida Rules of Appellate Procedure . 
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ORDER NO. ? SC-93-0871-FOF-WS 
ISSUED: J une 9 , 1993 

The f ollowing Commi s sioners part i cipated in the d i s posi t ion of 
t.his matter: 

"J. T=:R.RY DEASON, Chai=:nan 
!'SOMAS :-!. SEA..:W 
sus.ur : . cr.;._~~ 

.rot.J: .. \ L . JOHNSON 
L31:5 J. Uu""REDO 

NQTIC~ OF PROPOSeD aG~CY ~CT!ON 
ORDER REOQJ~ING RE:Urffi 

NOTICE !5 KEa-~Y GI~ by the Florida Public Se~ice 

Commi ssion that t.!le action discussed herei:1 is pre li..;ni na=Y i n 
nature and will become final unless a person ~hose i~~eras~s are 
acversely af:ected !iles a oe~i~ion for a ::::~al prcceedi~g, 

pursuant to Rule 25-22 . 029, Fiorica Administ=ative Ccce. 

Bac!<qound 

The reoeal of Section 118 (b) of the Inter:1al Revenue Cede 
(IRC) resuited in :n.aking cont=.ibutions- in-aid- of-const--,:ctio n 
(CL~C) gross L,come and depreciable ! or federal tax pu.~oses . By 
Order No. 16971, issued December 18, 1986, t!lis Commission 
authorized corporate utilities to collect a CIAC tax gross-up i n 
order for these utilities to pay the tax liability resulting rrom 
t.!le.J.r receit'-c of CL~C . 

In Order No. 23541, issued O~ober 1, 1990, we ordered a l l 
water and wastewater utilities which 1o1ere c o l lcct.ing the ClAC t ax 
gross-up and ~o~hich ~o~anted to continue do so t o rile a pc cjljon for 
approval of same on or before October 29, 1990. cuJ f tlt iJj.ty 
Company (Gulf or utility) fJ.led a pet:J.tion, and by pre>po:ed aq<.>nrv 

a~ion (PAA) Order No. PSC-92-0742-FOF-WS, issUE'd ,lll .l .' 11•, )<:'•? 

proposed aut!lorizing Gul! to continue to qr os~· l•t• '" • c.:\ •. J , 

Southwest Florida Capital Corporation protested tha~ Order, !7o tbat 
lila tter proceeded to an administrative hearing. S 1nce no final 
decisl.on bas been lllade in t.!lat case, the question of '"'bet~er Gu 1 t 
w~ll be allowed to collect the g=css-up on a prospective basis lS 

yet to be resoled. 

0 .~ 2 1 3 llJ:.l _o :"1 
0 I "'" ~:l 
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By orders Nos. 16971 and 2J54l, we requi~ed utilities •o~hich 

gross-up co file annuallf ~~e inforMation needed for (1 ) a 

deter:nination of the utility 1 s state and federal income t. ... x 

liability di=ectly at~ibutable to receipt of CL\C :or ~~ac yea r 

and (2) a dete~inacion of whet~er a refund o f gros s-up c~a=ges 

collected thac vear is aoorooriate. ~hese orcers recui=ed that a 

ut~lity re£und on a pro rata-basis the g=oss-up c~arges collectec 

each year which e~ceeded ~,e utility's actual above-che-li~e tax 

liability attr~butable to CI~C for the same year. 

3y P.~ Order ~o. PSC-92-0961-FOF-WS, issued September 9 , 1992, 

as amended by Order No. PSC-92-096L~-FOF-WS, issued September 14 , 

199 2, ~e clari!ied ~e =efund calculation provisions of Orders ~os. 

16971 and 2J54l. No pr otest co that PAA order ~as filed, so ~e 

action taken therein became final. 

Gulf is a class A utility providing ~ater anc ·o~astewa>:er 

ser;ice in Lee County. ~c=ording to its 1991 annual =eport, Gul= 

bad S1,484,296 in operating revenue and S44,550 in net operating 

income for its ~ater syst~ ~,d had S660,570 L, operating revenue 

and $44,650 in net operating income for its ~astewater system. 

Refund Calculations for years 1987 "hrouch 1991 

L"' compliance with Order No. 16971, Gulf f i led a r •. r.nol c::~c 

gross-up repor""..s for 1987 through 1991. By letter dated , (Jl:il 10 , 

1991, Gulf amended its CL\C reports for 1987, 1988 a nd 1989. rn 
response to some of our staff 1 s prelbninary refund calcu , a1 :ions 

sent to Gulf on Ma.rch 1, 199J, Gulf submitted c-o p ie!: o f <1 ~'T•<'~"i<'J. 

report containing Gul! 1 S proposed re!und c ;. r~uJ;1 1.~on roll h\'l •) ' 

199J. Our calC'.llations are reflected on S<.L ciuln N<. . •. , '<IJJJ.ch 1 

attached hereco and by reference incorporC!.ted ),,~rein. OUl. 

calculations differ wi~ Gul= 1 s L, t•o ~espects. 

First, in calculating net taxable CL\C, Gul! red uced 1 ">c 

amount o! taxable CL~C by t.!le first year's deprec j <~ t" i on only r or: 

vears where there was above-the-line income exclusl ,.,. o f l:L\C ctllt:l 

~oss-up . I! t.!lere was an above-che-line loss, Gulf inc c ... !'l t ~c 

fi=st year's depreciation in ~e loss, but did not s ubtxar • t f:r. om 

uxa..ble CL~C to compute net taxable cue, apparently 011 l J (! her. t -y 

that the loss already included a r cduct lon f or the depr ecia tic:.n. 

We bel~eve ic 1s appropriate to sepa=ately account ::cr t.'le 

fi=st year's depreciation on taxable CL\C -hen calculating above­

the-line income or loss, thus excluding all ef!ects of gross-up 
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from that calculation, and to subtract the : irst year's 

depreciation f=om taxa . .ble CI.i\C ...,hen calculating the amount of ne~ 

taxable CI.i\C. This is done so ...,e can isolate the abcve-~e-linr 

inc~me or loss as i! CI.i\C gross-up ...,ere not a fac~or. The full 

gross-up fo~ula, ...,hie~ Gul! used !or ~~e years in ques~~on, ~~~es 

into acc~um: the fi=st year's depreciation using a hal!-year 

convent~on. Depreciation is an eX?ense ·o~hich reduces t.!le amount of 

t:a.xable CI.i\C and t!le amount of taxes due. 

We note ~at our calc~lation of net ~axable CI.i\C a~ees ...,it.!l 

Gulf's for each year except: 1988. For that year, Gul: sho...,s an 

above-the-line loss of S76,885. T!lat: amoun~, ho...,ever , includes 

S99,700 in fi=s~ year depreciation associa~ed wi~ taxabl e CI.i\C. 

AS is shown in our calc~lation on Schedule No. 1, Gulf «ould ~ave 

S22, 815 in above-t:.'le-l.:.ne income .,hen deoreciation i s added i n. 

Therefore, no reduction to t~e amo~,t o!. t~xable CL\C s hou l d be 

made i n 1988 ! or an abovc-t:.'le-l1ne loss. 

Our second disagreement «i~ Gulf's calcula~ions conce~s t.!le 

tax rate. Gulf used a combined ef"ective state and federal t:ax 

rat:e ...,hich it calculated :rom its retu_~s. By Order No. PSC-92-

0961-FOF-WS, ...,e adopted, and ...,e have consistently used, t he 

combined federal and state tax rates, ~d not: combL•ed effective 

tax rat:es. We have used the combined st.ate and federa.: rates since 

the net amount of taxable CIAC ...,ill in fact be taxed at ~e 

combined rates and not: at: ~he effective rates. 

We note that Gulf's proposed effect:ive tax rates are higher 

~an the combined federal and s~te tax ra~es for each vear exceot 

1987. In 1987, ~he fede:-al tax rate ...,as 46% for the U J s ... !i-j x 

~on~ and 34% for ~e l ast six ~onths. We calculated the ave1 a~~ 

of t:.he t"wo combined federal and :>tate =ates and arriv~·d at , 

combined federal and state tax rate of 43.3%; Gulf ' s effect) H· 

federal and state =ate for 1987 ...,as 42.10%. 

According to Order No. 23541, all gross- up amounts in excess 

o! a utility's act-.J.al tax liability =esulting !=om it:s collection 

of CIAC in a year should be refunded on a pro rata basis t o those 

persons who paid the gross-up that year. Accordi ng I o our 

calculations, Gul! has a =efund oblic;at.~on t or each yedJ, 19!'7 -

1991. A summa.-y of eacn year ' s calculat~on ! o llo...,s. 
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The utility calculated a $18,624 refund for 1987; ~e 

calculated a $5,708 refund. The 1987 CL~C repo~ indicates that a 

total of 5275,502 of gross-up cnarges ~e=e collected a~d ~at ~e 

first year's depreciation on CL~C ~as $7,479. The utility had an 

above-the-line loss of $100 1 33-4 orior to consideration of taxable 

CIAC and associated depreciation." We reduced the amount of taxable 

CIAC to account for this above-tbe-line loss and used t~e 43.30% 

combined federal and state tax rates to calc~late ~'le net i~come 

tax on CL~C. We then compared t.'le gross-up required. to pay t~e tax 

to the gross-up charges collectad. The $5 1 708 dif!erence is the 

amount of. t!le refund. The amount does not include ~e ac::!:'"'.Jed 

interest from December Jl1 1987, to the date of refund ~hich ~ust 

also be refund• d. 

T~e utility calculated a SZ6 1 658 re!und for 1988; ~e 

calculated a $49,212 refund. The 1988 CL~C report indicates t.'lat 

a total of $1 1 407 1 307 of gross-up charges -ere collected and that 

~'le flrst year's depreciation on CIAC -as $99 1 700. Gulf had above­

the-line L11come of. $22 1 a 15 for the ·.·ea.=. iole used t.'le 37 . 63~ 

combined federal and state tax =ates ~o calc~late t.'le net income 

tax on CL~C. We then compared ~e gross - up required to pay ·t!le tax 

to ~'le gross-up charges collected. The $49,212 C.if!erence is the 

amount of. the refund. The amount does not include ~he ac::r~ec 

interest from Decembe= 31, 1988 1 to the date of refund. wh )ch mu5t 

also be refunded. 

The util1ty calc~ated a $37 1 670 refund for J9e9; we 

calculated a $45 1 309 refund. The 1989 CL\C report indi~t ,. th<." 
a total of $1,328 1 581 of gross-up charges -ere colle~ed and tha• 
the first year's depreciation on CIAC ~as $39 1 437. Gul! had above­

the-line income of $192 1 702 for the year. We used tJ1~> J7. 63·~ 

combined federal and state tax ra~es to calculate ~e net income 

taX on CIAC. We then compared the gross -up requi.zed to pay t.l•~"' ti\X 

to the gross-up charges colle~ed . ~he $45 1 J09 di.!!erenc:t· , ...t·.c 
amoun1: of the refund . The amount doc!:. not include tbe accrued 

interes1: from December Jl 1 1989 1 to t!le date of ::-efund wtJich llUSt 

also be re!unded. 
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The utility calculated a $25,677 ~efund for 1990; •e 

calculated a $32,462 refunc. T~e 1990 CI~C repor-t i~cicates that 

a total of $1,021,526 of gross-up charges ~ere collec~ed and thr~ 

~e first year's cepreciation on CL~C ~as $60,146. Gul! had above­

the-line income of $120,292 for the year. We usee ::~e 37 . 63% 

combined !eceral and state tax rates to calculate ~~e net ~ncome 

tax on CIAC. We t~en compared t~e gross-up required ::o pay ~e tax 

to the gross-up ~arges collected. The $32,462 difference is ~~e 

~aunt of t.!le r~:fu.11d. T!:l.is amount does not include t.!le accrued 

interest from Dec~er 31, 1990, to the data of refu.nc •hich ~ust 

also be re=unded. 

T!:l.e utili~ calculated a $11~,402 refund !cr 1991; ~e 

cal~~lated a $120,447 refund. The 1991 CIAC re~ort L>d~cates ~~at 

a total of $o65,2S1 of gross-up charges ~ere collected ar.d that the 

first year's depreciation on t!:l.e CL~C •as $24,630. T!:l.e util~ty had 

an above-t!le - line loss of $177,642 prior to consiceration of 

ta-'<a.ble cue a.nc associated decrecia-::.ion. H'e ~educed ~~e amount of 

taxable CL~C to account for ~s above-the-l~>e loss and used the 

37.63% combined !ederal and state tax r ates to calculate t!:l.e net 

income tax on CD.C. We t.!len c ompared t-"lu gross- up required to pay 

the tax to the qross-up charges collected. The $120,447 di!ference 

is the amount of the refund. This amount does not include t!:l.e 

acc:rued interest from Dece.m..oer J:, 1991, to the date of ~efund 

wbic!:l. must also be r efunded. 

Conc:ysion 

Based upon tb.e foregoing, Gulf is hereby required :·o !""' o n 

a pro rata basis to all persons who paid gross-up , •l~· . · '"' .. 
given year $5,708 for 1987, $49,212 for 1988, $45,J09 f u l·· 

$32,462 tor 1990, and $120,447 for 1991, plus •. .-r:~ ·• iJ\1..• 

through t!le dat:e of the r-efund. The refunds mu::;t we· complelE-d 

·..,it:hin six mont.!ls of the date of t.!lis Order. Gulf sr ~.l. ' submit 

cop1.es ot canceled checks, bills 'Jh.icb have bad credit:s .;pylied t.c 

them , or other evidence wbic~ verifies t-~at t!:l.e refunds have been 

made within 30 days ot completion of t!:l.e refund. 
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ORDERED by the Florida Public Service Commission t.l-)at the 
provisions of t.~is Order are issued as proposed agency action and 
shall become final , unless an appropriate petition in the for ... 
provided by Rule 25-22.029, Florida Administrative Code, is 
received by the Director of the Division of ~ecords and Reporting 
at his of!ice at: 101 East Gaines S~eet, Tallahassee, Florida 
32399-0870, by -..!le date set .fort!l. in the Notice of Fu=-...!ler 
Proceedings below. It is further 

ORO~~ ~at, as set forth hereinabove, Gulf Otility Company 
is herebv recui=ed to refund on a oro rata basis to all ~ersons ~ho 
paid gross-up cbarges in a given year $5,708 for 1987, S49,212 for 
1988, $45,309 for 1989, $32,462 for 1990, and $120,447 for 1991, 
plus accrued interest !rom the date of collection t~ough cne da t e 
of che refund. It: is :~er 

ORDERED that ~e :-e!'unds reau.ired herein ;nust be comoleted 
wi~in six mon~~s of ~e date of tnis Order and t.~at Gulf Utility 
Company shal! submit copies of canceled c~ecks, bills whic~ have 
bad credits applied to ~em, or o~er evidence verifying ~at the 
refunds have been made wLt:hin 30 days of completion of the r e fund. 
It is furt:her 

ORDERED t!lat all matters contaL'led in ~e sc!ledule attached 
hereto are by r eference incorporated herein. It is further 

ORDERED that t!le docket will be closed upon expiratj_ o 11 •f. ii,c 
protest period i! no t~ely prates~ is filed. 

By ORDER of t!le ?lorida Public SerTice Comm i!:sion t.!J:i. s ~t'? -~c:y 

of~' llll · 

( S E A L ) 

MJ? 
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The Florida Public Ser~ice Commission is reauired bv Section 

120.59 ( 4), Florida Stat:.11:es, to notify pa~ies - of any 

admi.nisttative hearing or judicial review of Commission orcers ::.hat 

is available uncer See1:ions 120.57 or 120.63, Flor~ca S~atu1:es, as 

•.rell as the procedures and tiJne limits t..'lat apply. This notice 

should not be const::ued to JJean all reaues~s ~or an administrative 

hearing or judicial review will be qr~ted or result in t~e relief 

sought. 

The action proposed herein is preliminary in nature and W'ill 

not become e!~ect~ve or final, except a s provided by Rule 

25-22. 029, Florida Administrative Code. .~y person whose 

substant~al interests are a!!ected by ~'le a~ion proposed by t~is 

order may tile a petition for a fo~al proceeding, as provided by 

Rule 25- 22.029{4}, Florida Administrative Code, in ~~e !o~ 

provided by Rule 25-22.036(7){a) and ( ! ), Plorica A~n~strat~ve 

Code . This oetition must be received by tne Diree1:or, Division of 

~ecords and-~epc~ing at b.is of:ice at 101 C:as1: Ga.:.nes Street, 

Tallahassee, Florida 32399-0870, by ~'le close ot business on June 

JO. 199'3. 

Ln the absence o! sue~ a pet~tion, this order shalL become 

ef!ective on tbe day subsequent to the above date as provided by 

Rule 25-22.029(6), Florida dCministrative Code. 

Any objection or protest filed in this docket before the 

issuance date of this orcer is considered abandoned unless it 

satisfies the for egoing conditions and is renewed within the 

specified protest period . 

I! this order becomes final a11d e-Cfectiv1 c-•1 tll~ (1·,f. t 

descri.bed above, any party adversely .:tf1,c i.cd lii·'Y '.' -'fllt!St jucL<..l.c. ... 

review by the Florida Supreme Court lll Lhc.> t::l!:~C u( e\n electric, gas 

or telephone u1:ility or by ~e Firs~ District Court of ~ppeal in 

the case of a •.rat er or was~ewater utility by filing a notice of 

appeal with t.'le Director, Division of Records and Reporting and 

filing a copy of the notice o~ appeal and t~e (iling fee ~it~ tbe 

appropriate co~. This fi.l.L.ng must be c ,;nplated •,.rithin thirty 

( 3 o) days of tbe ef!ecti ve da1:e of t.!J.is o. 1,. r , pHrsuant ~o nu.te 

9.110, Florida Rules of Appella1:e ?rocedure . The not~ce of appeal 

l'DUS~ be in the fen~ spec~ied i.!l ~ule 9. 900 (a), Florida Rules o= 

Appellate P~ocedure . 
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