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BEFORE THE PUBLIC SERVICE COMMISSION 

In re: Comprehensive review of DOCKET NO. 920260-TL 
revenue requirements and rate 
stabilization plan of SOUTHERN 
BELL. 

I 

In re: Investigation into the DOCKET NO. 910163-TL 
integrity of SOUTHERN BELL'S 
repair service activities and 
reports. 

I 
In re: Investigation into DOCKET NO. 910727-TL 
SOUTHERN BELL'S compliance with CLOSED 
Rule 25-4.110(2), F.A.C., 
Rebates. 

In re: Show cause proceeding DOCKET NO. 900960-TL 
against SOUTHERN BELL for CLOSED 
misbilling customers. 

ATTORNEY GENERAL'S RESPONSE TO SOUTHERN BELL'S 
MOTION FOR RECONSIDERATION OF ORDER 

NO. PSC-94-0672-PCO-TL 

The Office of the Attorney General (Attorney General) 

responds to Southern Bell's Motion for Reconsideration of Order 

No. PSC-94-0672-PSO-TL and states: 

The Public Service Commission (Commission) is required to 

follow the standard applied by the Florida appellate courts for 

rehearing in determining whether reconsideration is appropriate. 

Order No. PSC-93-1598-FOF-WS, issued November 2, 1993 in Docket 

No. 920199-WS. A copy of the order is attached as Exhibit 1 

hereto. The aformentioned standard is set forth in Diamond Cab 

ComDanY of Miami v. Kinq, 146 So. 2d 889, 891 (Fla. 1962) in 

which the court held that the purpose of reconsideration is to 
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bring to an agency's attention a point which was overlooked or 

which the agency failed to consider when it rendered the order. 

Diamond Cab. at 891. "It is not intended as a procedure for re- 

arguing the whole case merely because the losing party disagrees 

with the judgment or the order." Diamond Cab, at 891. 

Each and every issue raised in Southern Bell's motion for 

reconsideration was raised and argued in the previous filings of 

the parties and was specifically addressed in the subject Order 

with supporting reasoning. Therefore, in accordance with Diamond 

- Cab, no point was overlooked or not considered. Southern Bell is 

simply rearguing the merits in an improper use of the procedure 

for reconsideration, thereby causing unwarranted delay in the 

ultimate disposition of the documents. Consequently, Southern 

Bell's request for reconsideration is improper and should be 

denied. 

The Fourth District Court of Appeal, in Lawyers Title 

Insurance Corporation. etc. v. Marie Ruth Reitzes, et al., No. 

92-1638 (Fla. 4th DCA Nov. 17, 1994), found it particularly 

troubling that motions for rehearing continue to 8toccupy a 

singular status of abuse in our court system." Lavwers Title, at 

2 .  The court then opined: 

The only explanation we can fathom for this abuse of 
motion practice is that too many attorneys are not 
engaging in any meaningful consideration of the 
intended purpose of the rule as it applies, or does not 
apply, to their unsuccessful appeal. It appears that 
counsel are utlilizing the motion for rehearing and/or 
clarification as a last resort to pursuade this court 
to change its mind, or to express their displeasure 
with this court's conclusion. 
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Lawyers Title, at 2-3. In denying the motion for rehearing, the 

court ordered counsel to show cause why monetary or other 

sanctions should not be imposed. Lawvers Title, at 4. A copy of 

the opinion is attached hereto as Exhibit 2. 

In the event that the Commission grants reconsideration, the 

full Commission should reach the same result as the Prehearing 

Officer. As an alternative response to Southern Bell's motion 

for reconsideration, the Attorney General adopts and incorporates 

by reference its previously filed Response t o  Southern Bell's 

motion for return of documents. 

WHEREFORE, the Attorney General respectfully requests the 

Commission to deny Southern Bell's motion for reconsideration. 

Dated this 24th day of June, 1994. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL ,-, , 

Assistant Attorney General 
Fla. Bar. No. 0199461 
Department of Legal Affairs 
special Projects 
PL-01 The Capitol 
Tallahassee, FL 32399-1050 
(904) 488-5899 
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BEFORE THE FLORIDA PUBLIC SERVICE COHHISSION RDW NO. PSC-93-1598-FOP-WS 
&\! 0 4 1993 DOCKET NO. 920199-w~ 

n*,-s 7 

In Re: Application for rate 
increase in Brevard, 
Charlotte/Lee, Citrus, Clay, 
Duval, Highlands, Lake, Marion, 
Martin. Nassau, Orange, osceola, 
PBSCO, m t n m ,  Seninole. 
Volusia, and Washington counties 
by southern States Utilities, 
Inc.; collier County by Elaroh 
shores Utilities (Deltona); 
uernando county by Spring Hill 
,-:litiss (Deltona); and Volusia 
County by Deltona Lakes 
Utilities (Oeltona). 

=-"" 
WCKBT NO. 920199-WS 
ORDER NO. PSC-93-1598-FOP-WS 
ISSUED: November 2, 1993oiFl(lE OF AT'?WRE:p/ &i$E?&j. 

SPECiffiPi~OJECIS;DIWSiOF.! on July 6, 1993, SSU filed a Mol ,n to Strike that motion as 
untimely. Also, on July 8, 1993 COVA filed a Supplemental Motion 
for Reconsideration Which SSU moved to strike by motion filed on 
July 14, 1993. All of the above-described motions for 
reconsideration and intervention and all other request= for review 
by non-parties are the subject of this Order. 

This Order also addresses Commissioner Clark's August 17, 
1993, motion for reconsideration of the calculation of the interim 
refund in the Final Order. Commissioner Clark's motion was heard 
at the September 28, 1993 Agenda Conference. 

- 
The following Commissioners participated in the disposition of 

this matter: 

J. TERRY DEASON. Chairman 
THOMAS M. BEmD 
SUSAN P. c m  
JULIA L. JOHNSON 

Y 
BY THE COMnISSION: 

BhCRGRoUND 

Southern States Utilities, Inc., and Deltona Utilities, Inc. 
(hereinafter referred to as the utility or SSO) are collectively a 
class A water and waetewater utility operating in various counties 
in the State of Florida. 0y Order No. PSC-93-0423-FOF-WS (also 
referred to as the Final Order), issued on March 22, 1993, the 
:omission approved an increase in the utility's rates and charges 
which set rates based on a uniform statewide rate structure. on 
April 6, 1993, SSU, the Office of F'ublic Counsel (OPC), Citrus 
county, and Cyprus and oak Villages Association (COVA) timely filed 
notions for Reconsideration of Order NO. PSC-93-0423-FOP-WS. ~ 1 8 0  
.on that day, Sugarmill mnor filed a Petition for Intervention and 
Reconsideration of the Final Order. On April 13, 1993, OPE filed 

. a  Response to SSU'S motion for reconsideration and SSU filed a 
Response to sugarmill Manor's Petition for Intervention and 
Reconsideration. on April14. 1 9 9 3 ,  ssu filed a Response to OPC's, 
'COVA's, and citrus County's Motions for Reconsideration, On June 
28, 1993, COVA filed a Motion for Correction of Property Taxes and 

After hearing and the time for filing for reconsideration had 
passed, the following entities or individuals requested either 
intervention in Docket No. 920199-WS, reconsideration of Order No. 
PSC-93-0423-FOP-WS, or both: 3 

1.. sugarmill Manor, Inc. riled a petition for intervention U 

PSC-93-0423-POF-WS on April 14, 1993. .rl 

.rl 
e in Docket No. 920199-WS and reconsideration of order No. 

2. 

3. 

4 .  

5 .  

6 .  

.e x BY letter received April 7. 1993. vclueia county council 
Hembar Richard McCoy requested reconsideration of Order 
No. PSC-93-0423-FOP-WS. 

w 

By letter dated April 16.  1 9 9 3 ,  Volusia County council 
Member at-Large Phil Giorno reiterated the position taken 
by Mr. HcCcy. 

By letter received May 21. 1993, Volusia County council 
Menber Patricia Northey expressed her support af fellow 
Council Member Richard McCoy's petition for 
reconsideration or the rate increase granted to SSU. 

Hernando County Board of Commissioners' Resolution No. 
93-62, dated Hay 17, 1993, and received May 20, 1993, 
requests that the PSC reconsider its position in order 
No:PSC-93-0423-FOP-WS. 

Florida state senator Ginny Brown-waite's petition for 
intervention in Docket No. 920199-WS and for 
reconsideration of order No. PSC-93-0423-FOF-WS was filed 
on nay 26, 1993. In her petition, Senator Brown-waite 
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states that she represents herself together with her 
fellow SSU customers. 

7 .  on May 28, 1993, spring Hill Civic Associition, Inc., 
filed a petition for intervention in Docket No. 920199-US 
and for reconsideration of order No. PSC-93-0423-FUF-WS. 

8. on J U ~ D  lo, 1993, Cypress village Property hmers 
Aseociation (cypress village) filed a petition for 
intervention in Docket No. 920199-WS and reconsideration 
of Order No. PSC-93-0423-FOP-US. 

In remponse to these petitions, SSU states that, pursuant to 
Rules 25-22.037, 25-22.039 and 25-22.056. Florida Administrative 
Fnap +ha netitions are untimelv and should bo denied. We aqree. __"_, ~.._ -...- 
First. in reaard to- -inter&tion. Rule 25-22.039, Florida ..._., ~ 

Administrative -Code, provides that a petition to intervene must be 
filed at least rive days before final hearing. Sugarmill Manor, 
Inc., Senator Brown-Waite, spring Hill Civic Association, Inc., 
cypress village Property Owners Association, Nernando County Board 
of county commissionere, and Volusia county council Members Phil 
ciorno, Richard McCoy and Patricia Northey filed their petitions 
for intervention five months or more after the final hearing. 
Pursuant to Rule 25-22.039, the petitions were not timely. 
Therefore, we find the petitioners' requests for intervention to be 
untimely. Accordingly, the requests for intervention are hereby 
denied. 

As to the petitions for reconsideration, we find that the 
applicable Nles do not afford non-parties leave to file post- 
hearing pleadings. Further, even if the petitions had been filed 
by parties, they were not filed within the 15 day period required 
by Rule 25-22.060(3)(a), Florida Abinistrative Code. Therefore, 
the petitions tor reconsideration filed by the above-referenced 
' Uviduals are hereby denied as untimely. We note, however, that 
411 of the isaues raised by the petitioners have h e n  addressed in 
the body of this Order, as they were raised by parties in timely 
filed petitions for reconsideration. 

On April 2, 1993, OPC filed a notion for Waiver of Rule 25- 
'12.060(3)(a), Florida Administrative code, requesting additional 
tlia to tila ita lotion for reconsideration. On Andl 5. 1993. SSU ~~~~~ ~~ ~~ .._. ~~ .__. _~. - 
'filed a response in oppasition to OPC's motion'.-- However,. OPC 
subsequently tinely filed Its motlon for reconsideration on April 

6, 1993. Therefore, we tind OPC's motion for waiver of Rule 25- 
22,060 13) (a) to be moot. 

IDE RATES 

CDVA and citrus County filed timely motions for 
reconsideration requesting reconsideration of the uniform, 
statewide ratea established in Order No. PSC-93-0423-FOF-WS, and 
raising many of the same points in their nations. Therefore, for 
purposes of this Order the arguments of the two motions have been 
combined. 

The standard for datamining whether reconsideration is 
appropriate is set forth in -, 
146 So.2d 089 (Fla. 1962). In the Court held that the 
purpose for a petition for reconsideration is to bring to an 
Agencyls attention a point which was overlooked or which tho agency 
failed to consider when it rendered its order. In Stewart Bonded 

%Lon for reconsideration should be based upon specific 
factual matters set forth iq the record and susceptible to review. 
We have relied on the standard sat forth in the above-referenced 
cases in reaching our deciriions herein. 

a e6 v. Be&, 294 S0.2d 315 (Fla. 1974). the Court held that 

K&&S 

As the first point on reconsideration of uniform statewide 
rates, COVA and CitN8 county argue that the customers or SSU were 
deprived of due process in this proceeding because they did not 
receive fair or adequate notice that uniform statewide rates would 
be considered. Citrus County argues that failure to provide 
adequate notice violates the provisions of Chapter 120, Florida 
Statutes, which contemplate reasonable notice and an opportunity to 
be heard. As further basis for reconsideration, both COVA and 
citrus County allege that the utility did not request uniform 
rates, therefore the customers were not given notice of uniform 
rates from the utility's filing for rate relief. In addition, 
Cltrus county alleges that the Public Service commission (PSC) 
oustomer service hearirma did not alert customers of the 
possibility of uniform rates. Both parties allege that information 
in the Psc press release was misleading. They further argue that 
no nartv to this caae. other than PSC staff. advocated uniform 
rat& aid that staff did not give notice that it would advocate 
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uniforn rates at the hearing. In addition, COVA argue8 that it 
received tho recommendation with rate schedules showing the impact 
of uniform rates only after tho hearing was complete and briefs had 
been filed. 

In ita response to these arguments, SSU argues thAt Issue 92 
of the Prehearing Order puts the parties on notice that statewide 
rates would be considered; that COVA took a position in favor of 
stand-alone rates in the Prehearing Order; that citrus county 
failed to participate in the Prehearing conference; that COVA 
presented direct testimony in opposition to uniform ratem; that 
both parties seeking reconsideration cross-examined witnesses on 
the issue of statewide rates; that during the hearing, citrus 
county raised for the first time, the issue of the Commission's 
authority to implement uniform rates, and that the issue of 
statewide ratss was addressed in both parties' posthearing briefs. 
ssu further argues that it is irrelevant that the utility did not 
reguest uniform rates in the Will because rate design is at issue 
in a rate proceeding, just a6 rate base or expenses are. In 
addition, SSU stat& thdt the NstOmer notice; complied with 
commission rules and were not raised as an issue at the hearing or 
in the Parties' briefs. 

we find that adequate notice was provided to all parties. The 
MOR@ and the notice to cufitomer~1 contained schedules which 
indicated that the utility was requesting a change in rate design 
by requesting a rate structure with a maximu bill for cuetomers at 
a 10,000 gallon level of consumption. This request was a departure 
from the previously approved rate Structure. This request also 
contained the element of sharing costs between systems. 

In response to Citrus County's allegation that the customer 
hearings failed to alert the customers to the possibility of 
miform statewide rates, it ie important to note that tbe primary 
purpose of the customer hearings is to determine the quality of 
service provided by a utility and to hoar other testimony of 
customers. The record of the ten customer hearings held in this 
docket contains testiaony of nuerous customers concerned that the 
rate increase requested by the utility was too high. This 
compelling concern of the oustomars was reflected on page 95 of the 
*Order where we weighed the impact of stand-alone rates against 
uniform, statewide rates and determined that, "the wide disparity 
.cf rAteS calculated on a stand alone basis, coupled with the ... 
benefits of uniform, statewide rates, outweighs the benefits of the 
.traditional approach of setting rates on a Stand-alone basis." 

Thus, it was the concerns raised by customers at the customer 
hearings that was part of the driving rorce behind our decision to 
approve uniform, Statewide rates. 

19761, 
notice 

In the citv of Plant City V. Mayo. 337 So.2d 966 (Fla. 
the Florida Supreme Court addressed the issue of adequate 
and found as follows: 

While we are inclined to view the notice given 
to customers in this cas8 as inadequate for 
actual notice of the precise adjustment made, 
we must agree with the Comisaion that more 
precision is probably not possible and in any 
event not required. To da so would either 
confine the Commission unreasonably in 
approving rate changes, or require a pre- 
hearing praceeding to tailor the notice to the 
matters which would later be developed. We 
conclude, therefore, that the co~issionis 
standard form of notice for rate hearings 
imparts sufficient information for interested 
persons to avail themselves of participation. 

at 971 

We find that in the instant case, as in all rate case 
proceedings, rate structure or rate design is and always has been 
an open issue. In addition, we find that the customer notices were 
sufficient for interested parties to avail themselves of 
participation. 

We find that press releases are not designed to inform the 
public of all possible outcomes of a proceeding. Press releases 
are not part of the Chapter 120, Florida Statutes, process and do 
not serve as formal notice of agency proceedings. Although COVA's 
witness testified that COVA intended to show that the newspapers 
were provided inaccurate information concerning the rate increase, 
we find that no evidence was presented on this matter. 

Further, in the section 120.57, Florida Statutes. hearing 
process, the issue of statewide rates was clearly put before the 
public in Order NO. PSC-92-1265-PHO-WS, issued November 4.  1992, 
the Prehearing Order in this Docket. Issue 92 of that order 
states: yShould SSU's final rates be uniform Githln counties, 
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regions, or statewide?" 
position on Issue 92: 

In that order, COVA took the following 

COVA firmly believes that the best way to establlsh 
rates is On a stand-alone basis. It is not 
realistic to combine all systems regardless Of 
their historical evolvement. Even SSU states that 
CIAC is only relevant to sugar Hill Woods and Burnt 
Store, both part of the W i n  county utilities 
Acquisition. Yet all prepaid CIAC is lumped into 
ona account penalizing all those SUW customers who 
have invested and are still investing more than 
$ m o o  each in their utility. 

order No. Psc-92-1265-PHO-US. p. 60 

SSU took the following COVA presented no witness on this issue. 
podtion on Issue 92: 

If uniform rates are to be establiahcd, the 
benefits of such a rate structure could best 
be achieved only on a statewide basis. 
Ndther County gadgraphical boundarie- nor the 
utility's own "ragional* houndaries would 
recognize the factors previously identified as 
baing critical to a proper uniform rate 
struoture. The statewide rater could be 
developed using one of three proposed riethmls: 
(1) a method similar to the "rate caps" 
proposed by the utility in this proceeding; 
(2) cost of s e ~ i o e  and other pertinent 
factore would be considered together; and (3) 
the utility's preferred method, a statewide 
rate for standard and advanced treatmant 
processes. 

Utility witness Ludsan was listed as a witness ror this issue yet 
.citrus County never asked a question of him on this issue during 
cross-examination. Staff took no position on this issue pending . further development of the record. However, it should be noted 
that Issue 92 was an issue raised by staff in its Prehearing 
Statement. Further. staff Offered the expert testimony of John 
Williams who provided his opinion on this issue. citrus County did 

. not intervene in this proceeding prior to the due date of 

Prehearing Statements; it took no position at the Prehearing 
conference; and it providedthe commission with no expert testimony 
on this issue. 

At hearing, COVA inquired of Mr. Ludsen concerning uniform 
rates but did not inquire about the position taken by the utility 
in Issue 92. COVA's own pre-filed testimony did not address 
uniform rates but did address COVA'S opposition to SSU's proposed 
rate structure. A t  the hearing. Citrus County addressed questions 
concerning uniform statewide rates to staff's witness Williams. 

We find that the substance of COVA'8 and Citrus County's 
argument against uniform rates is substantially the same a8 their 
a r h e n t  against the utility's initial proposal. Put most 
fundamentally, their position is that other than a stand 
alone basis for setting rates is unfalr to the COVA and Citrus 
county residents who are Customers of SSU. Many of the same 
arguments made against the utilityls proposal apply to the 
imposition of atatewide rates. We find that all of these arguments 
were addressed in Order No. PSC-93-0423-FOP-WS. 

In the posthearing bricfs, Citrus County argued that the 
commission wae without jurisdiction to implement uniform rates. 
(BR pp. 2-5) We find that this argment, which farms the hulk of 
the County's six page brief, establishes that the County was in 
fact on notice that uniform rates were truly at issue in thie 
proceeding. 

In summary, we find that there was adequate notice of uniform 
rates where it was an issue set forth in the prahearing order, 
where there was an opportunity to present testimony and cross- 
examine witnesses on this issue, and where there was an opportunity 
to address this issue in the posthearing briefs. It is no error on 
the commission's part that these parties failed to fully explore 
the issue Of uniform rates. We find that the parties have failed 
to show any mistake of fact, law or policy related to notice. 

Based on the foregoing, we find it appropriate to deny that 
portion of COVA's and Citrus County's notions for Reconsideration 
of uniform, statewide rates concerning inadequate notice. 

Jurisdfction 
COVA'8 motion far reconsideration questions our authority to 

set uniform, statewide rates. Thls issue vas fully addressed on 
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page 93 of Order No. Psc-93-0123-FOP-ws and is not properly rained 
in COVA's motion for reconsideration. As part of its argument that 
the PSC is without authority to set uniform, statewide rates in 
this proceeding, CitNS county argues certain matters which are 
outside the record (that staff coerced SSU to undertake "certain 
expensive projects" to enable the utility to acquire small water 
and wast~water systems), matters previously rained and addressed in 
he order and matters argued in its brief (that uniform rates are 

A n  illegal tax). We find that these are not appropriate points for 
reconsideration. The parties hava failed to show any error on the 
part of the Commission regarding exercise of its jurisdiction. 
Accordingly, w e  find it appropriate to deny that portion of Cova 
and citrus County's motions for reconsideration concerning 
jurisdiction. 

EEae Wheelina Po- 
Both COVA and Citrus County Characterize our decision to 

approve uniform, statewide rates as "ires wheeling policy making." 
COVA hases its argument an a prior Commission decision set forth in 
order No. 21202, issued Hay 8, 1989, which directed atsff to 
initiate rulemaking on uniform rates. we note that order No. 21202 
also states: 

We believe there is merit to the Concept Of 
statewide uniform rates. Cost savings due to 
a reduction in accounting, data processing and 
rate case expense can he passed on to the 
ratepayers. 

order No. 21202 at 186 

Order No. 21202 was the culmination of a docket 0 ened by the 

etting procodures for water and wastewater utilities. A broad 
range of issues and changes recommended hy the docket have been 
implemented through statutory revisions or rulemaking. Although no 
rule ham been developed regarding the requirements for implementing 
uniform rates, there ha8 been insufficient data on which to base 
aufh a rule, and there has not been a praising need to go forward 
with a 2x1- on uniform rates that would have a general, industry- 
wide application. 

We find that the decision in this case to implement uniform 
statewide rates is consistent with EsQmald Y. Dent. of Bankh$Emd 

Commission to investigate possible alternatives to ex P sting rate- 
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-, 346 So.2d 569 (1st DCA 1977). which states in pertinent 
part: 

while the Florida APA thus reguirea rulemaking 
for policy statements of general 
applicability, it also recognizes the 
inevitability and desirability of refining 
incipient agency policy through adjudication 
of individual cases. There are quantitative 
limits to the detail of policy that can 
effectively be promulgated as rules, or 
assimilated; and even the agency that knows 
its policy nay wisely sharpen its purposes 
through adjudication before casting rules. 

& at 581 

The agency's Final Order in 120.57 proceedings 
must describe its "policy within the agency's 
exercise of delegated discretion" sufficiently 
for judicial review. section 120.68(7). By 
requiring agency explanation of any deviation 
from "an agency rule. an officially stated 
policy, or a prior agency practlca," section 

%fficially stated agency policyas otherwise 
than in Inan agency r"leW; and, since all 
agency action tends under the APA t,o hacome 
either a rule or an order, such other 
"officially stated agency policy" is 
necessarily recorded in agency Orders. 

120.68(12)(b) recognizes there may be 

IB, at 5 8 2  

We find that we have explained OUT decision in this case 
sufficiently for judicial review. we further find that by setting 
uniform, statewide rates for this utility, we have not unlawfully 
established LI rule or policy for developing uniform rates for all 
water end wastewater utilities. We have determined, baaed an the 
record before us in this docket, that in this rate proceeding 
uniform, statewide rates are appropriate. 

Based on the foregoing, w e  find that re have properly acted 
within our discretion in approving statewide rates ana that no 
basis for reconsideratlon has been shown by the parties. 
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Record Evidence 

Citrus county and COVA both assert that the record does not 
support our findings in Order No. PSC-93-0423-FOF-WS. 
Specifically, Citrus county alleges that staff witness Williams' 
testimony concerning statewide rates putting water and wastewater 
utilities on par with electric and telephone case- is "false"; that 
his testimony concerning rate stability is "only remotely true"; 
and that a conclusion that statewide rates recognize economies of 
cale is "obviously false." Citrus County a150 asserts that 
ditness williams' testimony that uniform rates would be more simply 
derived, easily understood and economically implemented is 
irrelevant, self serving and "legally unacceptable." COVA also 
asserts that our findings On the benefits of statewide rates are 
not supported by the record and are self-serving. In addition, 
COVA states that there is no evidence to support our conclusion 
that no Customers would be harmed by the imposition of uniform 
rates. 

Ssu's response states that the commission relied on competent 
and substantial evidence in reaching its decision and that the 
parties are merely expressing their disagreement With tho 
commission's decision. , 

To t h ~  extent the parties seek to have this Commission reweigh 
the evidence or receive new evidence, their argument is not 
appropriate for reconsideration. The parties did not refute staff 
witness williams' testimony at hearing using the arguments now 
raised on reconsideration. For example, Citrus County argues that 
it 1s wrong to compare non-interconnected water and wastewater 
plants to fully interconnected electric and telephone companies. 
Had the testimony of witness Williams been properly challenged 
during the hearing on cross-examination, Cltrua County's 
allegations could have been addressed in the Final order. The 
County is apparently unaware of previous comnis?ion decisions that 
sysical interconnection of water and wastewater plants is not 

required for rate setting. see Orders NOS. 22794, Issued April lo, 
1990; 23111, issued June 25, 1990; and a3834, issued December 4. 

We find that the findings and conclusions of the Final order 
are supported by competent and substantial evidence. We also find 
that the Parties have tailed to show that we overlooked or failed 
to consider any evidence with regard to witness Williams' 

.1990. 
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testimony. Based on the foregoing, the motions to reconsider, as 
they relate to the sufficiency of the evidence, are hereby denied. 

COVA alleges in its motion that the rates 6et by the Final 
Order are unfair, unreasonable and discriminatory because the 
uniform statewide rates are significantly higher than stand-alone 
rates for the customem Of Sugarmill Woods. In the Final Order, we 
explain that in determining the appropriate rates, we compared the 
Uniform rates agalnst stand-alone rates. The Final Order states 
that, of the one hundred twenty seven systems, only ssxsn would 
have had lower water and wastewater rates on a stand-alone basis. 
In the Order's conclueory paragraph at page 95 the Commission found 
as follows: 

Based on that comparison, we Eind that the wide disparity 
of ratee calculated On a stand-alone basis, coupled with 
the above cited benefits of uniform, statewide rates, 
outweigh the benefits of the traditional approach of 
settlng rates on a stand-alone basis. 

Order No. PSC-93-0423-FOF-US, p. 95 

In 'C . WaYO , 264 So.2d 321 (Fla. 1967), 
the Supreme Court deternined that what is fair and reasonable is a 
conclusion to be formed by the regulatory body on the basis of the 
facts presented. That is what we have done by comparing the 
benefits of statewide rates against those of stand-alone rates and 
by measuring the impact of those rates across the entire customer 
base of ssu. The rates set forth in the Final Order are neither 
arbitrary nor unreasonable. Based an the foregoing, we find it 
appropriate to deny this portion of COVA's motion for 
reconsideration based on COVA'~ failure to show any error in fact, 
law, or policy or to show any point which the Commission overlooked 
or failed to consider. - 

COVA also argues that Order No. PSC-91-0423-POF-WS impairs 
contracts, denies affective representation, and allows 
disincentives to efficiency. These new arguments are all arguments 
against the implementation OL uniform rates which could have and 
should have been raised during the hearing process. Therefore, we 
find that COVA's petition on these issues does not raise  any point 
that we overlooked or failed to consider. Accordingly, we find it 
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appropriate to deny that portion of COVA's motion raising the 
issues of impairment of contraots, denial of effective 
representation and disincentives to efficiency. 

Conclusion 
Based on the foregoing, both COVA'8 and citrus County's 

Motions for Reconsideration are denied. 

PPEQS 

In its motion for reconsideration, the utility argues that the 
commission erred in adjusting the utility's Financial Accounting 
Standard (PAS) 106 costs to reflect costs associated with an "other 
post-retirement benefits- (OPEBs) plan referred to as Proposed Plan 
2. The utility argues that our decision to base OPEB Costs on the 
lowest cost plan proposal rather than on the utility's 
%jubatantive90 plan is inconsistent with commission policy. In its 
response to this motion, OPC argues that tho utility is merely 
rearguing its case and iipenissibly seeking to bolster its case 
with evidence from another docket. Each issue raised by the 
utility in discussed separately below. 

The first issue raised by SSU is that the Final order 
miseharactorized witness Gangnon's testimony about the OPEB plan. 
We find that the record supports a finding that witness Gangnon's 
testimony was contradictory in that he acknowledged that SSU was 
considering several plans in ita actuarial study as a way to reduce 
OPEB ccsts (EX 38, p 361, while also stating that, "there are no 
present plans to reduce either the kinds or level Of post- 
retirement benefits now or in the future." (TR 452) 

The second issue of SSU's Motion is a request by the utility 
that the Commission take official recognition of certain rebuttal 
testimony and exhibits which Were filed in the record in Docket No. 
920655-118. As grounds for thir request, the utility relies on our 
decidon in order No. 20489, issued December 21, 1988 (Docket No. 
871394-TP - Review of the Requirements Appropriate for Alternative 
.Operator Servioes and Public Telephones). 

. We find that Order No. 20489 merely demonstrates that the 
commission took official recognition of a federal court decision 
entered into after the final hearing In the docket, but pdnr to 
the Commission's final decision. Here the utility is requesting 
that we take official recognition of testimony from another docket 
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we rendered our final decision in this docket. Further 
review cf Order No. 20489 a180 shows that the Commission denied, as 
untimely. GTE's motion for official recognition of another order 
where thR motion for official recognition was filed on the day of 
the special Agenda Conference. SSU also cites as authority for it6 
position, Sections 90.202 ( 6 )  and 120. 61, Florida statutes. While 
these statutory provisions allow sworn testimony from the record cf 
one case to be entered into the record of another case, none of 
these statutes provides that it is appropriate to supplement the 
record either posthearing or after entry of a Final order. 
Therefore, we find it appropriate to deny 88 untimely the utility's 
request to supplement the record. 

The third issue raised by SSU as basis for reconsideration of 
the FA8 106 cost sdjustaents is the reference in the Final Order to 
witness Gangnon's lack of knowledge concerning the OPEB plan. 
SSU's argument in this regard attempts to make a factual issue Out 
of the commission's discretion to give evidence whatever weight 
that it deserver. In this case, Ur. Gangnon's testimony was not 
given the weight the utility desired. We find that this is not an 
issue concerning a mistake in fact, law or policy. 

The fourth issue raised by the utility is that there is no 
competent substantial evidence to support the Commission's 
conclusion that there is a trend to reduce FAS 106 wsts and that, 
therefore, the OPED Proposed Plan 2 is appropriate, Again the 
utility raises the issue of the competency of the evidence which is 
not an appropriate basis for reconslaeration. We rind that the 
Utility has shown no mistake of fact, law or policy. 

The fifth issue raised by SSU is that there is no competent 
substantial evidence supporting witness Wontanaro'6testimcnythat. 
"SSU any restructure its beneeits plan to reduce costs in the 
future." Our decision was based on the evidence in the record 
which shows that SSUWas considering various alternative plans that 
might reduce its OPEB expenses, as well as all the other evidence 
in the record that does not support the level of OPEB expenses SSU 
requested. Therefore, We rind that this argument does nct support 
reconsideration. 

SSU's sixth argument for reconsideration of our FAS 106 
adjustments is that use of FAS 106 requires reliance on the 
utility's substantive plan over any other plan. SSU asserts that 
our decision to base OPEB costs on the lowest cost plan proposal 
rather than the utility's "substantive8* plan is inconsistent with 
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Commission policy. We disagree. Adjustments to OPEB plans have 
been made in several dockets. For example, in rate cases for both 
the United Telephone Company of Florida and the Florida Power 
Corporation, the commission approved PAS 106 for ratemaking 
purposes. The Commission also made adjustments to the PAS 106 
costs requested by the companies in those cases. (See Orders NOS. 
PSC-92-0708-POF-TL, p. 36 and PSC-92-1197-WF-EI, p. 11) We find 
that substituting Proposed Plan 2 for SSU'S current OPEB plan is an 
"ppropriate regulatory adjustment given tho probability that SSU 
ay reduce its OPBB costa in the future and the weaknesses and 

inconsistencies in SSU's case. We also nota that, for regulatory 
purposes, this Commission is not bound by the substantive plan. 

Finally, the last argument raised by SSU is similar to its 
first. In ita petition for reconsideration, the utility asserts 
that 1ssue 50 of Staff's Reconmendation contains no discussion of 
inconeietenoies in Ilr. Gangnon's teetimony. We find the utility's 
Srmmment to be without merit. In Issue 50, the recommendation 

~ 

states *s follows: 

Staff notes that witness Gangnon was unfamiliar with the 
history of SSU'a OPE8 plan. For example, when initially 
asked at him deposition, he did not know how long SSU had 
offered OPEBs, he did not know if the benefits had 
increased, decreased, or remained the same, and he did 
not know how many employees were enrolled in the benefits 
plan. (EX 38, pp. 5-6) Further, witness Gsngnan was not 
familiar with ssu's policy decisions behind its ilecieion 
to provide OPEBS. (EX 38, p. 12) He provided a late- 
filed deposition exhibit stating that SSU informally 
Offered OPEBS beginning in the early 1980's and that a 
formal OPEB policy was adopted on January 1, 1991. (EX 
38, p. 51) 

Therefore, we find that the late-filed deposition exhibit was 
 consistent with nr. Gangnono. testimony. Accordingly, we find 
that the utility has failed to show any mistake in fact, law or 
policy on this point. 

Implicit in the Commission's adjustment in Order No. PSC-93- . 0423-FOP-ws to the requasted OPEB expense was the Comeiseion's 
determination that the utility failed to provwthat the OPEB plan 

I requeetad in the WPRe is prudent. However,. since the record 
SYppOrts a finding that SSU will provide OPEBs and will incur an 
OPEB expense at some level, we found it appropriate in the Final 
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Order to allow the utility to recover an OPEB expense based on the 
lowest cost plan. 

In conclusion, we find it appropriate to deny the utility's 
motion for reconsideration of the FAS 106 cost adjustments based on 
our findings, discussed above, that the utility has not shown any 
mistake of law, fact or policy in its motion. 

In its motion for reconsideration, SSU also alleges that this 
Commission violated the utility's due process rights by increasing 
the gallonage and base facility charge (BPC) rates for the Hernando 
county bulk wastewater service rates. ssu states that no issue was 
raised on these rates, that there has been no opportunity to 
address these rates, and that nothing was introduced into the 
record on which the commission could rely when determining the 
rates. 

Acoording to the utility's motion, if the Commission's final 
rates are implemented, Hernando County may reduce the amount of 
wastewater sent to SSU for treatment or may find alternative 
treatment source8 altogether. In response to SSU's motion, COVA 
again raises its arguments 'in opposition to statewide rates. In 
addition, COVA argues that Hernando county should not be treated 
differently from other customers similarly situated. 

In its MRs, the utility requested the same rates for 
residential, general service and bulk wastewater service Customers. 
The utility did not request special rate consideration for its bulk 
service customer, Hernando county. Nothing in the utility's 
application or in the record establishes that Hernando County, as 
a bulk wastewater service customer, should be treated differently 
than any other general service customer in this proceeding. We 
find that the utility has failed to show any error we have made in 
setting the bulk wastewater service customer's rate where there was 
no distinction among general service customers and where rates were 
set for the Spring Nil1 System's general service customers in the 
same manner a l l  general service customers' rates were set, as 
explained at pp. 93-105 of the Final Order. Further, we find that 
the threat of the loss of a portion of Hernando county's wastewatar 
described in thr ntilltv's motion is not in the record and may not ----_. . -~ 
be relied on for reconsideration. 
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The Commission did not overlook or fail to conaider the 
Hemando county rates: the utility failed to request specific 
consideration of the Kernando County Wastewater bulk service rates 
separate or apart from those for any other general service 
customers. The Commission is under no obligation to ferret out 
"special' consideration for individual customers. particularly 
where neither the utility nor any other party brings such a request 
hefore the Commission. Based on the foregoing, we find it 
appropriate to deny tho motion for reconsideration of bulk 
wastewater rates for Hemando County. 

Guu!uwa 
In its petition tor reconsideration, OPC argues that we 

ignored several facts in the record relating to the gain on sale of 
the St. Augumtine Shores System (SAS). specifically, OPC refers to 
Exhibit 24, Order KO. 17168, issued February 10. 1987, concerning 
Ssu's request for a rate increase in Lake County. In that Order. 
the Commission found that the gain or loss on the sale of a system 
should be recognized in setting rates for the reaaininq systems. 
OPc states that by failing to treat the gain on sale of! SAS 
consistently with the loss on the eale in order No. 17168, the 
couission has erred in its treatment of the gain on sale 
associated with S M .  OPC 6ontends that the commission's decision 
did not address Exhihit 24 and did not make any distinction between 
the two cases that would justify the differing treatments. In 
addition, OPC argues that it is inconsistent to allov recognition 
of the loss on the abandonment of the Salt Springs water system in 
this docket. 

OPC also argues that the Final Order requires the customers of 
Ssu to pay for utility expenaes related to the utility's 
condemnatlon-resisting eftorts. OPC assertsthat Exhibit 140 shows 
that, during the test year, the utility included approximately 
$21,000 of expense associated with an attempted condemnation of 
Daltona Lakes by Voluda county. OPC argues that if the customers 
have no stake in the outcome, they ought not foot the bill for the 
utility's insuring that the outcome is as expansive for the 
.condemning authority as possible. 

SSU, in its response to OPC's petition, states that the Final . order is consistent with the rational- applied by the Commission in 
nunerous past procmedingq involving the ratensking treatment of a 

' gain on the sale of assets. It argues that in past proceedings 
where the Commission has required utilities to share a gain, the 
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Facta demonstrate that the gains were realized on the sale of 
assets, a8 distinguished from a condemnation. SSU distinguishes 
those cases in which this Commission has allowed a gain on sale 
from-. gain on the condemnation of assets. SSU also~argues that 
opc, by referring to Order No. 17168 (EX 24). has impermissibly 
rmirrd a new a).-ent and ha8 failed to show anv error in not _ _ _ _ _ _  - ..-. . = ~  . 
addrsssina order No. 17168 in the Final Order bec&e OPC'e brief 
iakas no ;ention of Order No. 17168. 

SSU further argues that the decision on the gain on sale in 
Order No. 17168 is an aberration and is inconsistent with the 
position of the parties on b2sS.e on sales or condemnations in this 
proceeding. SSU states in its response that OPC raises a new 
argument when it attempts to draw a parallel between the accounting 
treatment of an abandonment and a condemnation. The utility argues 
that OPC's initial ptemiae for comparison of an abandonment loss 
and a condemnation gain is faulty in that the ratepayers in this 
proceeding shoulder no additional expense as a result of the 
abandoned salt springs system. Tho utility also argues that, 
consistent with the Uad Hatter case (Order No. PSC-93-0295-FOP-W, 
issued February 24, 1993). if the decision to abandon plant was 
prudent, any renulting loss Should be borne hy the ratepayers. The 
utility argues that this standard presents an entirely different 
set of circumstances than tiioee arising out of a condemnation of an 
entire non-Commission regulated system with stand-alone rates. 

The utility concludes with a sunmation of items that 
distinguish an abandonment of property from a condemnation of an 
entire system: (1) an abandonment is an ordinary part of doing 
business -- a condemnation is not: (2) an abandonment only becomes 
extraordinary if the utility does not have sufficient reserves to 
acoomdate the abandonment -- condemnations are not part of the 
normal course of a utility's operations; ( 3 )  customers formerly 
served by abandoned plant remain customers or the utility -- when 
an entire system is condemned, the affected customers no longer are 
customer6 of the utility: and (4) ainca customers remain with the 
utility in the abandonment situation, the utility's investment can 
be recovered from them -- when an entire system is condemned. no 
customers remain from whom the utility can recover any losses of 
ita investment in utility assets. 

We find that our decision in the Final Order was based on the 
record evidence presented. OPC has failed to show that the Final 
order is inconsistent with other commission decisions based on the 
same record evidence where the gain was the result of a 
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condemnation. We have reviewed thhe 1987 rate case Order NO. 17168 
cited by OPC. We find that it is the fact that SA8 customers never 
contributed to the recovery of any return on investment which 
distinguishes this case from order No. 17168. Because the facts of 
Order No. 17168 were not fully explored at the hearing in Docket 
No. 920199, Ye find that it is impossible to determine whether the 
facts in that case were the same as presented in this docket. Even 
if the circumstances were the same, we find that thhe order in that 
case was a proposed agency action, which was not based on evidence 
rdduced through the hearing process. 

oPc's argument that the customers of SSU ehould not have to 
foot the bill for condemnstion-resisting efforts is an entirely new 
issue not previously raised in this case or addraesed in its brief. 
The expenses OPC refers to are expenses incurred in condemnation 
proceedings which do not result in condemnation. Expenses incurred 
in condemnation proceedings whichdo result in condemnation are not 
included in the rate case. (TR 606 and EX 47) 

policy, we find it appropridte to deny OPC'S request for 
reconsideration. - 

In its petition for reconsideration, OPC argues that the 
Commission overlooked and failed to consider evidence uhich 
contradicts our conclusion that no extraordinary circustances had 
been shown to support an acquisition adjustment. OPC further 
argues that the commission failed to address the Deltona high Cost 
debt In the acmiaition adiuatmant iasue and that Durchaaina a _------ ___. -.. .... ~~ 

system uith such high cost XLbt is an axtraordinsry iircmstanie. 

we find that OPC misapprehends the meaning of the reference to 
the acquisition adjustment issue made on page 49 of the Pinal 

OPC'S position on the Cost of debt issue Was that the Cost . of debt ehould be adjusted to reflect the utility's failure to take 
the Cost of debt into conaideration when determining a purchase 

* price. In the Final Order, we found that this was not an 
appropriate basis tor a cost of debt adjumtment. We confirm that 

- it was not our intention in the Final Order, nor was it our 
obligation, to apply OPC'S position on one issue to another issue, 
as inferred by OPC. 

Order. 
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OPC did not argue in its brier, nor did it present evidence or 
arguments, that extraordinary circumstances existed to justify a 
negative acquisition adjustment. We agree with OPC that facts are 
in the record dealing with the purchase price, the high cost of 
debt and the subject of a negative acquisition adjustment. 
However, OPC's position and argument on the negative acquisition 
adjustment issue were that, "the Commission cannot allow a return 
on investment which was not already made in providing utility 
service to customers." 

Having failed to win 
its point on the cost of debt issue, it appears that OPC is now 
taking a new position on the negative acquisition issue, while at 
the same time employing evidence presented for other issues in 
support of It. We find that OPC has failed to show that the 
commission overlooked or failed to consider any point made with 
reasrd to the neaativa acmisition adiuetment issue. Therefore. 

we find that OPC is rearguing its case. 

OP6'a petition fir reconsideration icdanied. 

ION OF PRO- COVA'S WUITPLLePB_rORRECI 

As discussed in an earlier portion of this Order, on June 2 8 ,  
1993, M V A  filed a motion seeking to correct the tax projections 
used for the projected tesf year to the actual 1991 tax amounts. 
On July 7. 1993, SSU filed a Motion to strike the Motion for 
correction of Property Taxes as an untimely request. we agree and 
further nota that COVA'S motion sought to have the Commission 
consider evidence not included in the record and failed to show any 
error in the Final Order. In addition, we find that any necessary 
adjustments to tax amounts may be made in pass-through requests. 
Accordingly, COVA's Motion is denied as untimely. 

As discussed in an earlier portion of this Order on July 8, 
1993, COVA filed a motion for reconsideration alleging that a staff 
attorney responfiible for the recommendation in this docket accepted 
employment w i t h  SSU and had applied for employment prior to 
preparation of the recommendation. On July 14, 1993, SSU filed a 
notion to Strike COVA's motion as untimely. We find it appropriate 
to deny COVA's motion as untimely, having bean filed severa l  months 
late, and as factually inaccurate. As we have previously 
determined through an internal investigation, the staff attorney 
who accepted employment with SSU did not seek employment vith SSU 
prior to the recommendation being filed, was not solely responsible 
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for the preparation of the recommendation and did follow all 
commission procedures when seeking employment with a regulated 
utility. Accordingly, COVA's motion is denied. 

S MOTION TO RECON-ON OF TEE 
REFUND MOUNTS 

In Docket No. 921301-WS the utility requested deferred 
recovery of OPEB expenses incurred by SSU from January through the 
implementation of final rates in this docket. This request was 
addressed at the Agenda Conference on August 17, 1993. During the 
discussion at Agenda, it hecane apparent that although the Final 
order included approval of OPEB expenses, those expenses were 
specifically excluded from the calculation of the appropriate 
mount of refund for interim rates in the Final Order. Therefore, 
commissioner Clark, on her own motion, moved for reconsideration of 
the interim refund calculation in Order No. PSC-93-0423-FOF-WS to 
determine whether there had been an error in the Final Order by 
excluding the OPE0 expense from the interh refund calculation. 

Page 105 of the Final order states that in order to calculate 
the proper interim refund amount, the commission calculated a 
revised interim revenue requirement using the same data used to 
establish final rates, but 'excluding the pro forma provisions for 
rate case expens. and FAS 106 costs. The order states that those 
pro form charges were excluded since they were not actual expenses 
during the interin collection period. The interim collection 
period began in November, 1992 and was in effect through Ootober, 
1993. 

Because FAS 106 required compliance by January 1, 1993 for 
companies providing OPEBs, the increased expense for OPBBa was 
incurred during the time interim rates were collected. Therefore, 
thoae amounts nhould not have h e n  removed from the calculation of 
the revised interim revenue requirement. Therefore, we find it 
appropriate to grant Commissioner Clark's motion for 
reconsideration. 

Based on this reconsideration. we find the appropriate revised 
'interim revenue requiremsnta to he $15,596,621 and $10,101,174 for 
water and wastewater, respectively. Thim results in II refund of 
$750,975 for water and $169;432 for wastewatar. The 
reconsideration reduces the refund required in the Final order by 

' $319,396 and $110,465, respectively. The recalculated refund 

percent, after removal of other revenues, is 4.69 percent for water 
and 1.65 percent for Wastewater. 

In order to monitor the completion of the refund, this docket 
shall remain open. If no appeal ie pending in this docket, the 
docket may be closed administratively after staff has verifiedthat 
the refund was made consistent with the Commission's order and with 
applicable rules regarding refunds. Thia docket shall remain open 
pending the resolution of any appeals. 

Based On the foregoing it is, therefore, 

ORDERED by the Florida Eublic Service Commiasion that 
petitions for intervention filed hy Sugarnill Manor, Inc., Florida 
State Senator Ginny Brown-waite, spring Hill Civic Association, 
Inc., and cypress Village Proparty Owners Association are denied. 
It is further 

ORDERED that the petitions and motions for reconsideration 
filed by sugarmill Manor, Inc., Richard McCoy, Phil Giorno, 
Nernando County Board of Commissioners, Patricia Northay, Florida 
state senator Ginny Brown-waite, spring  ill civic Association, 
Inc., Cypress Village Property Owners Association, Southern states 
Utilities, Inc., the Office'of Public Counsel (OPC), Citrus Count 
and Cyprus and Oak Villages Association (COVA) are denied. It 1; 
further 

ORDERED that the interim revenue requirements and the interim 
refund amounts have heen reconsidered and the revised amounts are 
set forth in the body of this Order. 

ORDERED that this docket shall remain open until the refund is 
completed and staff has verified the refund and pending the 
resolution of any appeals. 

It is further 

BY ORDER oi the Florida Public service commission. this 233 
day of tkamke~. 1p9;L. 

STEVE TRIBBLE, Director 
Division of Records and Reporting 

( S E A L )  
CB 
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NOTE: On the issue of OPBBS, there was a split vote by the panel 
consisting of couaiseioners Clark and Beard; chairman neaeon cast 
the deciding vote after reviewing the record. On the issue a t  
commissioner Clark's motion for reconsideration. Commissioners 
Clark and Johnson Yoted tor  roconsideration and chairman DaaSOn 
voted not to reconsider. 

The Florida Public service Ccnmission is required by Section 
120.59(4) ,  Florida Statutes, to notify parties of any 
administrative hearing or judicial review or Commission orders that 
is available under sections 110.57 or 120.68. Florida Statutes, as 
well as the procedures and t h e  limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review vi11 bo granted or reault in the .relief 
sought. 

m y  party advDrssly affected by the commission's final action 
in this matter m y  request judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephnne utility or the 
First oirrtrict court of ADReal in the case of e water or wastewater 
utility by filing a noticb-df appeal with the Director, Division of 
Records and Reporting and filing a copy Of the notice of appeal and 
the filina rea with the amromiata court. Thls filina must be 
comp1eted;ithin thirty (36f dais after the issuance of this order, 
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The 
notice of appeal must be in the form specified in Rule 9.900(a),  
Florida Rules Of Appellate Procedure. 
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ON MOTION FOR REHEARING 
AND 

ORDER T O X O W  CAUSE 

POVEN, J. 

Appellant has filed a motion for rehearing in this cause- 

pursuant to Florida Rule of Appellate Procedure 9.330, 

notwithstanding this court’s per curiam affirmance without 

opinion. We deny the motion. 

Rule 9.330 provides in pertinent part: 

Exhibit 2 



(a) Time for Filing; Contents; Reply. A motion for 
rehearing, clarification, or certification may be filed 
within 15 days of an order .or within such other time 
set by the court. A motion for rehearing or 
clarification shall state with particularity the points 
of law or fact that the court has overlooked or 
misapprehended. The motion shall not re-argue the 
merits of the court's order. . . . 

e 

(Emphasis added.) 

We find nothing in the instant motion for rehearing that 

appellant did not argue in his briefs or in oral argument. The 

motion does what Rule 9.330(a) proscribes; it re-argues the 

merits of the case. See Seslow v. Seslow, 18 Fla. L. Weekly - 
D1965 (Fla. 4th DCA Sept. 8, 19931; Jacobs v. Wainwright, 450 So. 

2d 200, 201 (Fla.), cert. denied, 469 U.S. 1062, 105 S.Ct. 545, 

83 L.Ed.2d 433 (1984). Motions for rehearing filed under these 

circumstances are particularly troubling in light of Whipple v .  

State, 431 So. 2d 1011 (Fla. 2d DCA 1983), and its progeny. 

Despite all that has been written to discourage the abuse of 

motion practice, motions for rehearing continue "to occupy a 

singular status of abuse"' in our court system. An inordinately 

high number of motions for rehearing are filed in this court and 

the great majority violate Rule 9.330(a). The only explanation 

we can fathom for this abuse of motion practice is that too many 

attorneys are not engaging in any meaningful consideration of the 

intended purpose of the rule as it applies, or does not apply, to 

their unsuccessful appeal. It appears that counsel are utilizing 

the motion for rehearing and/or clarification as a last resort to 

persuade this court to change its mind, or to express their 

- 

Parker v. Baker, 499 So. 2d 843, 847 (Fla. 2d DCA 1986). 

-2- 



displeasure with this court's conclusion. This is not the 

purpose of Rule 9.330. It shouid be noted that the filing of 

Rule 9.330 motions should be done under very limited 

circumstances; it is the exception to the norm. The Second 

District wrote in Parker v. Baker, 499 So. 2d 843 (Fla. 2d DCA 

1986), and we agree, that if this abuse of motion practice 

perseveres, "the fear might arise,that all motions for rehearing 

would, at least initially, be viewed with skepticism by a busy 

court. " - Id. at 848. The same court had earlier stated in 

Jackson v. United States Aviation Underwriters, 466 So. 2d 1119 

(Fla. 2d DCA 19851, albeit to no avail: 

e 

- 

In each instance of the Rule's misuse, the time and 
effort of three judges is wasted, not to mention the 
time, energy and effort of the Clerk's office and the 
other persons who function in the court's processes. 
It is our hope, and certainly expectation, that the bar 
will heed the Rule's command that the "motion shall not 
reargue the merits of the court's order." The instant 
motion is a paradigm of the abuse giving rise to our 
reaction. 

- Id. at 1119-1120 (emphasis added). We find the of t-quoted 

passage from Judge Wigginton's opinion in State v. Green, 105 So. 

2d 817 (Fla. 1st DCA 19581, s. discharged, 112 So. 2d 571 

(Fla. 19591, to be particularly instructive here: 

Certainly it is not the function of a petition 
for rehearing to furnish a medium through which counsel 
may advise the court that they disagree with its 
conclusion, to reargue matters already discussed in 
briefs and oral argument and necessarily considered by 
the court, or to request the court to change its mind 

We do not take the position that all members of the Bar are 
guilty of this flagrant misuse of the motion for rehearing and/or 
clarification. Fortunately, there are members of the Bar who 
maintain the level of professionalism advocated by the Rules of 
Professional Conduct. 
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. . . .  

as to a matter which has already received the careful 
attention of the judges, or to further delay the 
termination of litigation.. . 

- Id. at 819. Counsel would be well-advised to reacquaint 

themselves with Rule 9.330(a) and the foregoing passage, and to 

cease filing motions except under the very limited circufirstances 

provided for in the Rule. Accordingly, appellant's motion for 

rehearing is hereby denied, because it is without merit and 

constitutes a flagrant violation of Rule 9.330(a). 

Furthermore, because of appellant's counsel's 

flagrant abuse of the Rules of Appellate Procedure, we order 

counsel to show cause, within eighteen (18) days of the date we 

issue this opinion, why monetary or other sanctions should not be 

imposed. 

GUNTHER and FARMER, JJ., concur. 
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