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July 15 , 1994 

Mrs. Blanca s. Bayo 
Director, Diviaion ot Recorda and Reporting 
Florida Public Service Commission 
101 Eaat Gain•• Street 
Tallahaasee, Plorida 32301 

... lltlem~TIIIpllot~e 
8MT ... ~ 
e1o M8nM1I w. cn.et m 
SuileAnO 
I~ So. Monroe Street 
Talw...e. florida JllOI 

PboDe (305) SJO."" 

Re: PQcket No. $£ 

Dear Mrs. Bayo: 

~ Intermedia's Petit ion 

!ncloaed plea•• find an original and fifteen copies ot 
southern Bell Telephone and Tele9raph Company's Supplemental 
Brief Regarding ita Motion tor Reconsideration ot Order No. PSC-
94-0285-POF-TP, which we ask that you file in the captioned 
docket. 

A copy of thia letter ia enclosed. Please mark it to 
indicate that the original was tiled and return the copy to me . 
Copie• have been aerved to the parties shown on the attached 
Certi ficate ot Service. 

• • I ( tvr:D {. l fl...(U 
Sincer~ 6~o.urs17 
_j -HttL/4> ca dw r~) 

J. Phillip carver 
f +-- ~ 
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· .J:?~ll Partie• of Record - -- A. M. Loabardo 
_ _ Harri• R. Anthony 
~Douglaa Lackey 
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CD'fii'ICA'fl or sane• 
Docket• •o. 121074-'fL, 130155-~, 

140014-~, 140020-'fL, 13111,·'fL1 140110-TL 

I HBRBBY CERTIFY that a copy of the foreqoinq haa been 

furnished by u. s. Mail this /~day of ~ 1994, to: 

Tracy Hatch Interexchanqa Acceaa Carrier 
Division of Co..unicationa Coalition (IACC) 
Fla. Public Service Co-iaaion Brad B. Mutschelknaua 
101 Bast Gaines Str .. t Rachel J. Rothstein 
Tallahaaaaa, PL 32399-0866 Ann M. szamplenski 

Char lea Murphy 
Division of Leqal services 
Fla. Public service co .. iaaion 
101 Bast Gaines street 
Tallahaaaaa, PL 32301 

Patrick ~. Wi99ina 
Wiqqina ' Villacorta, P.A. 
Poat Office Drawer 1657 
Tallahaaaea, Plorida 32302 

Intermedia co .. unicati ona 
9280 Bay Plaaa Blvd., #270 
Tampa, PL 33619-4453 

Charla• J. Back 
Deputy Public Counsel 
Office of the Public counsel 
111 w. Madiaon street 
Roo• 812 
Tall ahassee, FL 32399-1400 

Thomas Parker 
GTB Florida Incorporated 
P.O. Box 110, MC 7 
Tampa , PL 33601-0110 

c. Dean Kurtz 
Central Tal. Co.of Florida 
Post Office Box 2214 
Tallahaaaaa, PL 32316-2214 

Florida Cable Telaviaion 
Association, Inc. 

310 N. Monroe Street 
Tallahaaaaa, PL 32301 

Wiley, Rein, ' Fieldinq 
1776 X Street, NW 
waahinqton, o.c. 20006 

Joseph A. McGlothlin 
Vicki Gordon xaufman 
McWhirter, Reeves, McGlothlin, 
Davidaon ' Bakas 
Suite 71.6 
315 South Calhoun Street 
Tallahassee, FL 32301 

Joseph P. Gillan 
J. P. Gillan and Associates 
Post Of!iee Box 541038 
Orlando, FL 32854-1038 

c . Everett Boyd, Jr. 
Ervin, Varn, Jacobs, Odom ' 
Ervin 
305 South Gasdsen Street 
Tallahassee, FL 32301 

Chanthina R. Bryant 
Sprint 
3065 CUmberland Circle 
Atlanta, GA 30339 

Sprint Communications Co. 
Ltd. Partnership 
cjo Tony Xey, Director 
3065 CUmberland Circle 
Atlanta, GA 30339 

Laura L. Wilson, Baq. 
cjo Florida cable Tele
vision Association, Inc. 
Post Of fice Box 10383 
310 North Monroe Street 
Tallahassee, FL 32302 



Ka . Janis Stahlhut 
Vice Pres. of Reg. Affra. 
Time Warner Ca... 
Corporate Headquarters 
300 Firat Staaford Place 
Stamford, CT 06902-6732 

Peter M. Dunbar 
Pennington ' Haben, P. A. 
Post Office Box 10095 
Tallahassee, PL 32302 

Michael w. Tye 
Suite 1410 
106 Bast Coll.;e Avenue 
Tallahassee, PL 

Harriet Budy 
ALLTEL Florida, Inc. 
Poat Office Box 550 
Live Oak, PL 32060 

Lee L. Willia 
J. Jeffry Wahlen 
John P. Pons 
Macfarlane, Ausley, Perquaon 
' MCMUllen 
Poat orrioe Box 391 
Tallahassee, PL 32302 

Charlea Dennia 
Indiantown Telephone Syatea 
Poat Office Box 277 
Indiantown, Florida 34956 

John A. carroll, Jr. 
Northeast Telephone co•pany 
Poat Office Box 485 
Macclenny, Florida 32063-0485 

Daniel v. Gr89ory 
Quincy Telephone co pany 
Poat Office Box 189 
Quincy, Florida 32351 

Jeff McGeh .. 
southland Telephone Company 
210 Brookwood Road 
Post Office Box 37 
Ataore, Alabaaa 36504 
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Jodie L. Donovan 
Requlatory Counael 
Teleport Coaaunications Group 
Inc., Ste. 301 
1 Teleport Drive 
Staten Ialand, NY 10311 

Kenneth A. Hoffman, Eaq. 
Rutledqe, Ecenia, Underwood, 
Purnel ' Hoffman, P.A. 
P.O. Box 551 
Tallahaaaee, PL 32302-0551 

F. Ben Poaq 
United Telephone Company of FL 
P.O. Box 165000 
Altamonte Sprinqs, FL 32716 

Michael J. Henry 
MCI Telecommunications Corp. 
Suite 700 
780 Johnson Ferry Road 
Atlanta, GA 30342 

Richard D. Melson 
Hopping Boyd Green ' Sams 
Poat Office Box 6526 
Tallahassee, FL 32314 



BBPORB THB FLORIDA PUBLIC SBRVICB COMMISSION 

In re: Petition for expanded ) 
interconnection for alternate ) 
access vendor• within local ) 
exchange coapany central officea ) 
by INTBRMBDIA COIDIOWICATIONS OF ) 
FLORIDA, INC. ) _____________________________ ) 

Docket No. 921074-TP 

Filed: July 15, 1994 

8001' .... 8&r. i'm.DIIOD UD i'BL.Ga.APII COIIPDY '8 
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0. oaDD 110. P8C-t4-021S-ro•-i'P 

COM88 NOW, BellSouth Telecommunications, Inc., d/b/a 

southern Bell Telephone and Teleqraph Co•pany ("Southern Bell or 

"Company"), and hereby reapectfully submita, pursuant to order 

No. PSC-94-0832-PcO-TP, ita supplemental Brief Reqardinq ita 

Motion for Reconsideration of Order No. PSC-94-0285-FOF-TP. 

southern Bell argued in ita initial brief in this mutter 

that mandatory phyaical collocation ia constitutionally 

impermisaible becauae it conatitutea a phyaical taking of the 

property of a local exchanqe company ("LEC"), and that the 

Florida Public Service Commission ("Commission") does not have 

the authority to effect such a takinq. southern Bell premised 

its arqument t hat aandatory physical collocation is a takinq on 

the deciaion of the United Statea Supreme court in Loretto y. 

Teleprompter Manhattan CATV Corp . , 458 u.s. 419 (1982). 

On March 10, 1994, thia Ca.misaion entered an order in which 

it found, aaonq other thinqa, that the requirement of mandatory 

physical collocation ia constitutionally permisaible because such 
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a requiraaent does not constitute a taking. (Order No . PSC-94-

0285-POF-TP) At the aaae time, the order acknowledged 

•pacifically that •the power to regulate in the public interest 

does not include the power to take private property", and that 

"the constitutional protection against unlawful takings extends 

to private property dedicated to the public use". (Order, at p . 

9). The order also agreed with the assertion of GTEFL that "the 

authority to order connections between carriers does not include 

the authority to take property". (Order, at p. 9) 

Thu•, the order acknowledged expr•••lY that this commission 

lacks the power to take private property. The only remaining 

question for the Ca.alasion was whether mandatory physical 

collocation conatitutaa a taking. In this regard, the Commission 

observed that •it is our view that a n objective reading of 

L9retto is that if there is permanent physical occupation there 

is a taking. This is the case regardless of the size of the 

occupation•. (Order, at p. 7). Therefore , assuming that, 

L9retto appliea, the involuntary physical occupati on of a LEC's 

central o f fice apace by collocators would have to be viewed as 

constituting a taking. 

The co .. iaaion, however, ruled that mandatory physical 

collocation is peraiaaible. In so doing, the Commission opined 

that L9retto did not aet forth the applicable standard. The FCC 
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bad, ot course, previously made the same ruling, a tact that was 

expressly noted by this commission as support tor its view on 

this issue: 

••• [I]t appears that Loretto is not the 
appropriate standard to employ regarding the 
Ca.aiaaion'• statutorily authorized 
regulation ot a LEC's •used and useful" 
property. This is consistent with the 
deteraination aade by the FCC. In addressing 
this .. tter at the Federal level, the FCC 
found that '(a]ny per ae rule, including the 
L9retto per se rule, is not reasonably 
applicable to a regulation covering public 
utility property owned by an interstate 
co..on carrier subject to the specific 
jurisdiction ot this agency'. 

(Order, at p. 7) 

On June 10, 1994, the United States Court ot Appeals tor the 

Diatrict ot ColUMbia ia•ued an order in the appeal ot the FCC 

order on collocati on, 1111 Atlantic Telephone Companies y. 

P9deral coaaunigations Commission, Case No. 92-1619. In this 

order, the appellate court overturned the determination of t he 

FCC that aandotory physical collocation does not constitute a 

taking. The court specifically stated the following: 

The ca.aission's decision to grant CAPs the 
right to exclusive use of a portion of the 
petitioners' central offices directly 
iaplicates the Just Compensation Clause of 
the Pittb Aae~ent, under which a 'perm~~ent 
physical occupation authorized by government 
is a taking without regard to the public 
inter-ttl that it aay serve'. I.oretto y. 
Telep£qapter Manbattan CATV Corp., 458 u.s . 
419, 426 (1982). 
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(Federal Court Order, at p. 7) Thus, the Federal Appeala court 

apeoifioally found that LQretto appliea when a regulatory aqency 

ordera aan4atory phyaical collocation, a conclusion that ~pplies 

equally to the rationale uaed by the FCC and this commiasion. 

The Federal Court conaidered whether the FCC hed atatutory 

authority to take property. The FCC had previously stated that, 

under 47 u.s.c. S201(a), it had the authority to order carriers 

•to eatabliah phyaical connections with other carriers" (Fed. 

Court Order, at 6) Baaed upon the previou•ly stated 

deteraination that an order of physical collocation is a takinq, 

the Federal Court held that "the order of physical collocation, 

therefore, auat fall unless any !air readinq of S 201(a) woul d 

discern the requisite authority " to order thi• connection in 

a way that entail• a takinq. (Federal court Order, at 9) The 

Federal Appellate Court further •tated that, althouqh this power 

to order connections is undoubtedly broad, it "does not supply a 

clear warrant to 9rant third parties a license to e~clusive 

physical occupation of a section of the LEC's central offices." 

(Federal Court Order, at 9) The court alao noted that physical 

connection can be accomplished by either virtual or physical 

collocat ion. Aocordi"gly, •the Commission's decision to mandate 

phyeical co-location •• • simply amounts to an allocation of 

property riqhts quite unrelated to the iasue of 'physical 
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connection'.• (PeeS. Court Order, at 9) Thu•, it wa• determined 

that the PCC had no authority to effect thi• taking of LEC 

property. 

The for.;oin9 illu1trate1 that the Federal Court resolved 

rather aaaily that the L9retto per 11 taking rule applies in the 

re9Ulatory context. The Federal Appellate court deci•ion, 

accorcUn9lY, priaarily focu1ed upon the i••·ue of whether the PCC 

had the •tatutory •uthority to effect •uch a taking. our case ia 

much •iapler. Tbia co .. i••ion has already acknowledged that it 

doe• not have the delegated authority to take private property. 

In•tead, ita deci•ion to order mandatory phy•ical collocation waa 

baled aolely upon the related oonolu•ion• that Loretto did not 

apply to thi• requlatory aatter, and that, therefore, mandatory 

phy•ical collocation 1• not a taking. on the ba•i• of the 

Federal Appeal• Court deci•ion, however, it is now clear that 

L9retto doea apply, and that under Loretto, mandator y physical 

collocation ia, in tact, a taking. It is equally clear that this 

Comaiaaion cannot order phyaical collocation because, as 

acknowledqed in the Pha ae I Order, it lacks the authority to take 

(aa oppoaed to requ!ate) LEC property. 

Accordinqly, thia Comaiaaion should grant Southern Bell's 

Motion for Raconaideration, and amend Order No. PSC-94-0285-FOF

TP, to reaove the portions ordering mandatory physical 
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collocation. Thia order ahould also be aodified ultimately to 

provide that the LBCa shall have the option to provide either 

physical or virtual collocation•. 

Wherefore, Southern Bell respectfully requests the entry ot 

an order reconaidering, and vacatinq upon reconsideration, the 

portion• of order No. PSC-94-285-FOP-TP that order the LEes to 

provide aandatory phyaical collocation. 

ATTORNEYS FOR SOUTHERN BELL 
TELEPHONE AND TELEGRAPH COMPANY 

J. PHILLIP CARVER 
c/o Marshall M. Criser III 
150 So. Monroe Street, Ste. 400 
Tallahassee, FL 32301 
(305) 347-5555 

MAR~EJ .PtUv \,., j 
cfo Marshall M. criser III 
150 So. Monroe Street, Ste. 400 
Tallahassee, FL 32301 
(404) 529-7208 

Thia ia the obvious result that f ollows from the leqal 
conclusion that aand tory physical collocation is impermissible. 
However, whether (and in what manner) the Commiasion should 
modify the Phaae I Order on this point has been identified ~s an 
iaaue for Phaae II. (laa, Order Addinq Additional Issue, order 
No. PSC-94-0830-POO-TP, July 7, 1994). Therefore, Southern Bell 
has restricted its request for relief to simply vacatinq the 
portiona of the Order that require mandatory physical 
collocation. Preauaably, the parties will present testimony in 
Phaae II aa to an appropriate modification to the Phase I Order, 
and any auch •edification will occur attar the Phase II hearinqs 
are concluded. 

6 




