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Auburndale Power Partners, Liaited Partnership ("APP"), by and 

through undersiqned counsel, pursuant to Rule 25-22.037, Florida 

Adainistrative Coda, tiles this Emergency Motion to Dismiss the 

Petition tor Poraal Proceedings subaitted by Ms. Ann Smith in this 

docket. In support of its Emergency Motion, APP states: 

ltppe1t for Jp•rqepqy lriAtaept 

APP ra1pecttully requests that the Commission decide this 

matter on an eaergancy ba1i1 due to the long-pending nature of this 

proceeding, and the tact th.at the parties anticipate the deli very 

of power under the approved assignllent beginning on January 1, 1995 

from APP's Auburndale, Florida Facility. The issu~!l in this 

proceeding have been before the Commission since April 19, 1994 . 

As stated in the Joint Petition tor Expedited Approval of Contract 

Modifications (the "Joint Petition") filed by APP and Florida Power 

corporation ("FPC") , tiae is of the essence in preserving the 

viability of the assiq~U~ent of the LFC No. 47 Corp. ("LFC" ) 

Standard Otter Contracts to APP. A delay in the final Commission 

approval of the a1signment could deprive FPC and its ratepayers of 

the benefits which will flow from the as1ignment. Thus, APP 

respectfully request• that the co .. is•ion sat this Emergency Motion 
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tor oral argu~aent illlllediately and, as soon thereafter as 

practicable, issue an order disaissinq the Petition. 

laakgrolm« 

1. On October 24 1 1994 1 the Coamisaion issued a Notice of 

Proposed Aqency Action in this docket, the subject of which is a 

Proposed order Approvi.Dq Contract Modifications, order No. PSC-94-

1306-POP-BQ (the •order•). The Order approves, tor purposes ot 

cost recovery 1 the a .. icpuaent ot LPC 1 s Standard otter Contracts 

with FPC to APP pursuant to the teras and conditions of the Consent 

and Aqreeaent 1 and the administration of those contracts from APP 1 s 

Auburndale facility. 

2. On Novewber U 1 1994 1 Ann Saith (the "Petitioner") filed 

a Petition tor Fonaal Proceedi.nqa in this docket alleging that the 

order is in violation of the Public Utility Rec)ulatory Policies Act 

of 1978 (•PtJRPA•) 1 the • ... 11 power facilities Public Utility 

Company Act of 19351 • and the Federal Power Act. The Petitioner 

asserts that she is a resident of Jefferson County and that her 

substantial interests will be affected by the Order because: (1) 

there will be an increase i.n utility rates in Madison and Jefferson 

Counti.es; and (2) there wi.ll be a loss ot local jobs and local 

eeono•ie benefits Vbich flow fro• the operation of LFC'a plants. 

Legal ArgweDt 

3. The Petitioner has failed to assert a sufficient interest 

to esta))lish the requisite standing to initiate a formal proceedinq 

under Section 120.57, Florida Statutes. Rule 25-22.029(4) 1 Florida 

Adainistrative Code, provides that •[o)ne whose substantial 
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inter-ta aay or will be affected by the co-isaion 'a proposed 

action• aay fila a petition tor a bearing pursuant to section 

120.57, Florida Statutes. Thus, the Petitioner aust demonstrate 

that she has subltantial interests that aay or will be adversely 

affected by the order such that she has standing to initiate a 

toraal adainistrative proceeding. 

4. It is settled in Florida that in order to have standing 

to initiate a toraal administrative proceeding, an individual must 

show: (1) that he or she will sutter injury in fact which is of 

sufficient i-ediacy to entitle him or bar to a formal proceeding; 

and (2) that the injury ia of a type or nature which the proceeding 

is designed to protect. Aqrico Cbea. co. y. Deportment of Enytl. 

Regulation, 406 so.2d 478, 482 (Fla. 1st DCA 1981), reyiew denied, 

415 So.2d 1361 (Fla. 1982); In re; Application for certificate to 

proyide interexchange telecommunications aeryice by ATLaS 

COMMUNICATION CONSQLTANTS. INC., 94 F.P.S.C. 1:358, 360, Docket No. 

9303969-TI, order No. PSC-94-0114-FOF-TI (January 31, 1994); ln 

re; Petition for closure of standard offer contract subscription 

liait and for approval tor cost recoyery of two negotiated power 

purchase agreements with Wheelabrator North Broword. Inc. and 

Wbeslobrotor South Broword. Inc. by FLQRIDA POWER & LIGHT COMPAHY, 

92 F.P.S.C. 6;511, 513, Docket No. 911140-EQ, Order No. PSC-92-

0565-FOF-EQ (June 24, 1992). For reasons set forth below, 

Petitioner tails to meat both prongs of the Agrico test and, 

therefore, locks the requisite standing to initiate formal 

proceedings. 
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Iniury in Pact 

5. The Petition fails to aeet the first prong of the Agrico 

test because the Petitioner has not adequately alleged that entry 

of the Order will subject her to any injury of au.tficient i .. ediacy 

that would entitle her to a foraal administrative proceeding. In 

order to auffer injury in fact, a party aust be expoaed to any 

injury or threat of injury that is both real and i .. ediate, not 

conjectural or hypothetical. Florida Dept. of Offender 

Rehabilitation y. Jerry, 353 So.2d 1230 (Fla. 1st DCA 1978), cart. 

denied, 359 So.2d 1215 (Pla. 1978). Furthermore, for a ratepayer 

to suffer injury in fact froa a co .. ission proceeding, there must 

be a direct nexus between a co .. isaion decision and the ratepayer's 

payaent of increaaed rates. .btl In Re; Petition for limited 

proce8dinq to iaoleaent yater conservation plan in Seminole county 

by SANLANDQ QTILITIES OQRPORATIOH., 94 P.P.S.C. 8:256, 260, Docket 

No. 930256-WS, Order No. PSC-94-0987-POF-WS (August 15, 1994). 

6. In this case, the Petitioner claiaa that her substantial 

interests will be affected because she speculates that there will 

be an increase in utility rates in Madison and Jefferson Counties. 

Petitioner's efforts to establish standing as a ratepayer f~il in 

three respects. First, Petitioner does not allege that she is a 

ratepayer of FPC. Second, aaawaing for sake of argument that 

Petitioner is an FPC ratepaye.r, there is nothing in the Order which 

suggests that the aasiCJ1Uient of the Standard Offer Contracts to APP 

will result in an increase in FPC'• rates. In tact, it is 

undisputed that the pricing provisions in the Standard Offer 
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Contracts will reaain unchanged after the aaaiqnment. Third, thore 

is no direct nexus between the comaisaion's act of approving the 

Joint Petition and any change in FPC's rates. Indeed, any change 

in PPC'a rates would have to result from a subsequent and separate 

proceeding.' Tbua, the Order will not result in any injury in fact 

to the Petitioner in the fora of increased utility rates. 2 

7. Tb.e Petitioner also clai .. that her substantial interests 

will be affected by the Order because there will be a loaa of local 

jobs and local econoaic benefits which flow from the operation of 

LPC'a plants if the aaaignaent takes place and LFC discontinues 

operation of ita Madison and Jefferson County facilities. The 

Petitioner's aaauaption that LFC's Madison and Jefferson County 

facilities will cease operation for all time is speculative and 

conjectural and thus cannot form the basis of a substantial 

interest in an adJDiniatrati ve proceeding. The Order does not 

affirmatively state that LFC will definitely discontinue operations 

at these facilities and does not prevent another entity from 

operating the facilities. These asserted injuries are not only 

speculative, they are not the type of injuries which entitle 

Petitioner to an adainistrative he~ring. The Petition does not 

1 Section 366.06, Florida statutes (1993). 

2b,tl Village Pork Mobile Home Ass'n. Inc. y. Deportment of 
Business Regulation, 506 So.2d 426 (Fla. 1st DCA 1987 ), reyiew 
denied, 513 So.2d 1063 (Fla. 1987) (agency approval of a prospectus 
did not, or would not, cause mobile home park residents to suffer 
injury in fact because any hara suffered would result from 
implementation of the prospectus and not from the agency approval ). 
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state that Petitioner is eaployed by the LFC facilities. Thus, 

even ir the order were somehow to result in the loss or jobs, the 

Petitioner would not suffer any direct injury. Finally, it is 

settled Co.aission policy that the loss of local economic benefits 

is a purely econoaic injury which is not the type of injury 

necessary to initiate a foraal adainistrative proceeding. 3 

Zone ot Interests 

8. The Petition also fails the second prong of the Aqrico 

teat because the Petitioner baa not identified substantial 

interests that this particular proceedinq is designed to protect . 

As stated above, the Petitioner claiaa that her substantial 

interests are affected because if the assignment occurs and LFC 

discontinues operation of ita Madison and Jefferson County 

facilities there will be a loss of local jobs and local economic 

benefits. A proceeding such aa this for approval of contract 

modifications is not designed to protect the jobs or economic 

interests of residents of a local community . • Thus, Petitioner's 

argument that the Order could result in the loss of local jobs and 

local econoaic benefits cannot confer upon the Petitioner standing 

3ASI. Inc. y. Florida pyblic s,ryict Commission, 334 So.2d 594 
(Fla. 1976); In Re: application tor certificate to proyide 
interexchanqe telecomaunications seryica by ATLAS COMMUHICATIONS 
CONSQLTANTp. INC., 94 F.P.S.C. 1:359, Docket No. 93039 G-TI , Order 
No . PSC-94-0114-FOF-TI (Jan. 31, 1994). 

4 ~ In re; Petition ot AES Cedar Boy. Inc, and seminole Kraft 
Corporation for Qeterainotion of Need for the Cedar Boy 
Cogeneration Pro1ect, 89 F.P.S.C. 6:560, Docket No. 881472-EQ , 
Order No. 21491 (June 30, 1989). 
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to initiate a fonaal acministrative proceeding under the second 

prong or the Aqrico teat.' 

9. The Petition also fails the second prong of the Agrico 

test because the Petitioner has not alleged any rules or statutes 

for which abe is entitled to relief in a co .. ission proceeding for 

approval of contract •odifications. The Petitioner arques that she 

is entitled to relief because the Order will violate PURPA, the 

"a.all power facilities PUblic Utility Coapany Act of 1935," and 

the Federal Power Act. These federal statutes under which 

Petitioner claias she is entitled to relief are beyond the scope of 

the .attars to be decided by the co .. ission in a proceeding such aa 

this for approval of contract •odifications. 

1tg11e1t for COlts ut "tonau1 '"' 

10. The speculative and conclusory allegations contained in 

the Petition are in•ufficient to establish Petitioner's substantial 

interest in thi1 docket. The commis1ion 1hould not grant a formal 

hearing baled on the vaque, unsubstantiated suggestions tl:at a 

proposed agency action "aay" have an undefined and indeterminate 

iapact upon soaeone, especially where it appears that the 

proceeding is being pursued for purposes other than those properly 

wi thin the jurisdiction of the CoJaaission. 

'~ International Jai-Alai Players Association y. Florida 
Pari-Mutuel COJ!IIilsion, 561 So. 2d 1224, 1226 (Fla. 3d DCA 1990) 
(Jai-Alai players lacked sta.nding to contest an application of 
fronton owners in proceedings of the Florida Pari-Mutuel CoJIUilission 
establishing opening and closing playing dates because the 
proceedinc.Js were not deaiqned to protect the jobs or economic 
interests ~f jai-alai players). 
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11. section 120.59(6), Florida Statutes, provides that a 

prevailing party shall be entitled to recover coats and a 

reasonable attorneys fee from the nonprevailing adverse party in 

cases where the nonprevailing party participated in the proceeding 

for an "iaproper purpose." 

"i•proper purpose" to ••an: 

Subsection 120.59(6)(e)1. defines 

participation in a proceeding pursuant to a. 
120.57 (1) pr!.arily to harass or to cause 
unnecesaary delay or for frivolous purpose or 
to neld,leasly increase the coat of licensing 
or aequring tbe approval of an activity. 

(emphasis supplied). 

12. Here, it is apparent that Petitioner seeks to attack the 

Order in an effort to delay the assignment of the LFC Standard 

Offer Contracts to APP so as to potentially place the assignment in 

jeopardy. As described above, Petitioner has not adequately 

alleged any legitimate basis for standing in this case and appears 

to be participating for the purpose of delaying Commission approval 

of the Joint Petition. Accordingly, the Comaiasion should find 

that Petitioner has participated in this case tor an improper 

purpose and is liable for costs and attorneys fees pursuant to 

Section 120.59(6), Florida Statutes. 

WHEREFORE, APP respectfully requests that the Commission: 

a. dismiss Ann Smith's Petition for Formal Proceedings 

for lack of standing; 

b. award costa and attorneys tees against Petitioner; 

and 
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c:. qrant such other relief as the co .. ission dee.JU 

appropriate. 

Respectfully submitted, 

ruc:e May 
•ot·I·'MD i DI 
P.O. Drawer 81 
Tallahassee, FL 32302 
(904) 224-7000 

&ttoraeya for &ubUrn4ale Power 
Partaers, Liai te4 Partaersbip 

C:IUiliCM"I or IDVXCI 

I HEREBY CERTIFY that a copy ot the foregoing has been 

furnished by Certified Mail to Ann Saith, P.O. Box 1126, 

Monticello, FL 32344; and by u.s. Mail to: Martha Brown, Staff 

Counsel, Florida PUblic: Service Commission, 101 E. Gaines Street, 

Tallahassee, FL 32301; J. Bradford Hines, Florida Power 

Corporation, Office of General counsel, 3201-34th Street, South, 

P.O. Box 14042, St. Petersburg, FL 33733; John R. Marks, III, Katz 

Xutter, Haigler, Alderman, Marks' Bryant, P.A., 106 East College 

Avenue, Suite 1200, Tallahassee, Florida 32301 this 16th day of 

November, 1994. 

TAL-53171.5 
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