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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSI 

In re: Petition for Declaratory 
Statement Regarding Eligibility 
for Standard Offer Contract and 
Payment Thereunder by Florida 
Power Corporation 

Docket No. 950i10-EI 

Submitted for Filing: March 14, 1995 : 

MOTION FOR DECLARATORY 

Panda-Kathleen L.P. ("Panda") hereby moves that this Commission dispose 

of the Petition for Declaratory Statement dated January 25, 1995 (the "Petition") filed in 

the above-referenced proceeding by Florida Power Corporation ("FPC"), by entering its 

order as described specifically in the Prayer for Relief stating in substance that: (1) the 

facility Panda has designed is consistent with the Standard Offer Contract (the "contract") 

Panda has with FPC as amended by the letter agreement from Panda to FPC dated 

April 29, 1993 (the "Letter Agreement); and (2) the Contract, as stated on its face and as 

presented to this Commission by FPC in Docket 91-1142-EQ, has a 30-year term and, 

pursuant thereto, that the formula referred to in Appendix C to the Contract for escalating 

capacity payments under the Commission's value of deferral approach set out in FPC 

Rule 25-17.0832(5) applies to the last ten years of the 30-year Contract as well as to the 

first 20. 

In the same vein Panda asks the Commission to order FPC to show cause 

why it should not be required expeditiously to provide Panda, for the benefit of its lenders, 

the necessary and straightforward assurances and clarifications sought by Panda's 



February 13, 1995 letter to FPC attached hereto as Exhibit 1 (the "Clarification Letter"). 

Finally, Panda seeks relief from the deadlines or milestones in the Contract and other 

adjustments to the extent necessary to allow for, and keep Panda whole after, the delays 

caused by FPC's Petition; and seeks Commission confirmation that the monthly capacity 

and energy rates from the illustrative tables in Schedule 3 to Appendix C to the Standard 

Offer Contract that apply when !%e Panda facility (the "Facility") achieves commercial 

operation and thereafter are those shown on the tables for the calendar year in which the 

month occurs. Panda respectfully points out that it has every incentive to get its project 

into commercial service at the earliest possible date because the tolling here requested will 

keep Panda whole affix its project goes into service but will not compensate for the timing 

delays in revenue streams on the front end. 

I. SUMMARY 

A. Panda's choice of equipment and configuration reflects sound 
engineering judgment for a facility that is required by contract to 
make available 74.9 M W  of capacity at the Point of Delivery under 
all conditions for 30 years. 

FPC claims that Panda's choice of equipment and configuration disqualify it 

for a standard offer contract. In its Petition, however, FPC does not appear to dispute the 

entitlement of a cogenerator to sign a Standard Offer Contract for Committed Capacity of 

up to 74.9MW. "Committed Capacity" in the Contract is a defined term meaning 

generally the net electric generating capacity that the cogenerator commits to having 

available for FPC over the entire term of the contract, under all climatic and other 

conditions, net of satisfying parasitic loads (the electricity used in generating electricity) 

and transmission and transformer losses from the generator proper to the Point of Delivery 

(also a defined term). Therefore, a cogenerator committing itself to providing 74.9 MW of 

capacity to FPC in this manner must build a facility with a net capacity rating larger than 

74.9 MW -- a facility that will necessarily be capable of generating above 74.9 MW of net 
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output under conditions more favorable than the worst that can be reasonably predicted to 

obtain over the term of its contract. 

For this reason, FPC's interpretation of the Commission's Order Granting 

Declaratory Statement in the Negative in -, Order No. PSC-92-0683- 

DS-EQ, dated July 21, 1992, is simply incorrect. Polk Power Partners involved an 

attempt by a cogenerator to "stack" contracts, including a standard offer contract, so as to 

provide committed capacity to two different utilities under three different contracts, for 

123 MW in the aggregate, to be served from a facility with an average net output of 

118.3 MW. By contrast, Panda has committed to provide capacity to FPC alone, in the 

amount of 74.9 MW, does not propose to charge FPC or anyone else for capacity above 

that level, and has simply exercised sound engineering judgment as to which equipment 

and configuration can be confidently predicted to provide that capacity reliably and 

efficiently under all conditions for the full contract term. 

B. Panda and FPC have a 30-year Standard Offer Contract, which this 
Commission approved. 

FPC asks to be relieved of any capacity or energy purchase obligation from 

Panda under the Contract after 20 years. In so doing, FPC claims that what it has been 

describing for four years as a 30-year contract is really only a 20-year contract. FPC's 

fallback position is that Panda should be conscripted into providing firm capacity for 

30 years for compensation equal to only 20 years of FPC's avoided costs; that is, with the 

last ten years effectively provided free. FPC's ultimate position is that what FPC 

described to the Commission as a 30-year Standard Offer Contract is not effective at all, 

because if it is for 30 years, it cannot be a standard offer contract. 

For this last proposition, FPC tries to rely on Order No. PSC-94-0488-FOF- 

EQ, involving -v Corp- ' . Panda simply filled in a blank space in the 

Standard Offer Contract form, as it was supposed to do. See, Order No. PSC-94-1306- 
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FOF-EQ issued October 24, 1994, in Docket No. 94-0819-EQ, kdhm~&le~ower 

w, at p. 8 ("As the name implies, a standard offer contract is 

just that, an 'off-the-shelf' offering that has certain blank terms to be filled in when a 

particular QF executes the contract.") Polsky, on the other hand, changed the basic 

performance standard (monthly availability) from 90% to 80% in several places, and 

deleted the provisions providing for completion and performance security and liquidated 

damages. 

. .  

All three of FPC's positions rest on the argument that because FPC 

specified the "economic life" of its avoided unit as being 20 years, or because the 

illustrative rate table in the rate appendix to the contract only runs for 20 years, the term of 

contract available to Panda is also limited to 20 years. FPC makes this claim even though 

Panda has committed to serve FPC for 30 years; even though EEC: itself has described the 

Contract as a 30-year agreement to the Commission, Panda, and others; even though Panda 

has reasonably relied on those representations; and even though Panda's 30-year 

commitment allows FPC to defer installing its own capacity to meet the part of its load that 

will be served from the Facility for 30 years. 

As the Commission knows, FPC has been describing the Panda Contract as 

a 30-year standard offer contract to the Commission and others since 1991. The 

Commission approved FPC's execution of the Contract on that basis, and Panda has 

reasonably relied on these representations, expending million of dollars to develop the 

project, which can only be financed with a 30-year contract. FPC should be estopped from 

changing its position on the document it drafted more than three years after FPC executed 

that document and represented that document as having a 30-year term. It may be stating 

the obvious, but part and parcel of Panda's detrimental reliance on the stated 30 year term 

of this contract is that the project is structured and financed as a 30-year project. To 

construe a 30-year agreement as a 20-year agreement is no agreement at all; the Facility is 

then simply not doable or financeable. 
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C. The Panda-FPC contract provides for escalation of the capacity payment 
in the same manner over the last 10 years as over the first 20. 

FPC did not take its present positions at the time it evaluated and executed 

the Panda Contract and described and presented the Contract to the Commission. It is 

perfectly clear from the rate table on Schedule 3 to Appendix C, including, and most 

importantly, the formula in the Commission's rules (FPSC Rule 28-17.0832(5)) for 

calculating the value of capacity deferrals referenced in that appendix, what the capacity 

rates are for years 21 through 30. The Commission's regulations (FPSC Rule 28- 

17.0832(3)(e)) establish minimum specifications for standard offer contracts. Under 

subparagraph 3 of that Rule, FPC is required to provide an "m ' calculation of firm 

capacity payments for a minimum of 10 years . . ." (emphasis added). The ih&&ke 

calculation in Panda's contract runs for 20 years. It starts with a base figure, and escalates 

it by 5.1% for the next 19 years. This simply provides the same payment, in real dollars 

(that is, adjusted for inflation) for each year that the cogenerator allows the utility to defer 

putting its own generator in its rate base. The formula provides compensation for the last 

10 years consistent with the compensation for the first 20years, in a manner that 

recognizes the additional 10 years of cost avoidance Panda affords FPC by providing firm 

capacity for years 21 through 30. To achieve this result, one simply continues the 

escalation at the same percentage. FPC acknowledged this conclusion in its early 

discussions with Panda. It agreed that Appendix C should be clarified to extend the tables 

for an additional ten years consistent with the formula; and it should be estopped from 

changing its position now. Contrary to FPC's assertions, it is not Panda that has sought or 

now seeks to modify the standard offer contract between them, it is FPC. Panda merely 

seeks to have the implicit made explicit by confirming what the Commission Rule's 

formula -- and FPC's Contract -- provides. An illustrative table that FPC agreed to correct 

cannot take this away, especially after the fact. In sum, the benefits to FPC and the 

ratepayers still continue in years 21 - 30; to be fair, so must the revenue streams. 
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D. Panda's performance obligations under the Contract must be tolled or 
extended to put Panda in the same position it would have been in had 
FPC not filed the Petition. 

FPC has halted Panda's financing and construction schedule by filing its 

Petition raising the contract term issue (if there is an issue) over three years late and by 

raising the facility size and configuration issue (if there is an issue) after being advised that 

the Commission's staff believed that Panda's design in connection with a standard offer 

contract raised no question that required Commission review. FPC should not be allowed 

to claim Panda's security guarantee, terminate the Contract, shorten the contract term, or 

pay less for Panda's energy and capacity (in real dollar terms) due to, or on the grounds 

of, the delay that FPC has caused. To do otherwise would create a classic example of 

unjust enrichment. 

FPC's filing has not only stopped Panda's progress towards financing but, 

more importantly for these purposes, it has also forced Panda out of the queue for the 

manufacture of the major components of its facility. Unfortunately, for this reason the 

delay in Panda's development of the project will be greater than the elapsed time from the 

filing of FPC's petition until final resolution. In other words, a day-for-day extension will 

not restore Panda to the position it occupied on the day prior to FPC's petition. 

Neither will a simple extension of the milestones, and the preservation of 

Panda's security, be sufficient to keep Panda whole. By letter amendment to the Contract, 

Panda agreed to start service when the avoided unit would have otherwise gone into 

service, and the payments are calculated accordingly. It appears from the illustrative table 

in Appendix C that the capacity and energy rates are set out by calendar year, so that when 

Panda's unit does go into service (say, on July 1, 1997, after the January 1, 1997 start-up 

date assumed for the rate table), it will receive the capacity and energy rates shown on the 

table for 1997 only for the rest of calendar year 1997, then change to the 1998 rates on 

January 1, 1998. This is the right result. If it were otherwise (that is, the 1997 rates 
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applied to the initial 12 months of operation), Panda's payments would always lag inflation 

by six months, even though its costs will reflect that inflation. Thus, in order for Panda to 

be kept whole, the rates shown on Schedule 3 to Appendix C for the calendar year in 

which the unit enters service should apply, and they should simply stay on a calendar year 

schedule, as escalated, for 30 years from the commercial Contract-In-Service Date. This 

will simply reflect the consequences of FPC's petition and place neither party in any better 

or worse position after the unit goes into commercial operation. However, as noted above, 

Panda will still lose the cash flow and time value of money until the day the revenue 

stream begins. 

E. The Commission should order FPC to show cause why it should not 
complete, execute and deliver the Clarification Letter. 

On February 13, 1995, Panda sent the Clarification Letter to FPC. That 

Letter sought, on behalf of Panda's lenders, certain unexceptionable clarifications of the 

Contract (including the correction of some typographical errors). The Clarification Letter 

also presented as attachments the Transmission Agreement between the Lakeland 

Department of Electric and Water Utilities and Panda and a standard form of consent by 

FPC to Panda's assignment of the Contract to Panda's lenders as security for the loans 

necessary to construct the facility. FF'C has not yet responded. Once the issues described 

above are resolved, FPC's agreement to the Clarification Letter and the attachments will be 

necessary to proceed with financing. Execution of such documents is absolutely standard 

in project financings. Panda asks the Commission to direct FPC to show cause why the 

Clarification Letter and its attachments should not be executed as presented to FPC and 

delivered to Panda. If FPC has neither shown cause nor executed by a date certain, Panda 

asks the Commission to declare the documents effective as presented to FPC. 
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General 

1. Panda executed a "Standard Offer Contract for the Purchase of Firm 

Capacity and Energy From a Qualifying Facility Less Than 75 MW or a Solid Waste 

Facility" on October 4, 1991. FPC executed the Contract on November 25, 1991. The 

Commission approved the Contract and rejected all others in Docket No. 91-1142-EQ by 

Order No. PSC-92-1202-FOF-EQ dated October 22, 1992. 

2. The Contract is a standard offer contract under the rules of the 

Florida Public Service Commission (the "Commission") whose acceptance was the subject 

of docket #91-1142-EQ before this Commission. FPC petitioned the Commission to 

commence the Proceeding. FPC prepared all exhibits filed in its name in the Proceeding. 

3. Panda intervened in the Proceeding and prepared all exhibits and 

other documents filed in its name. - 
4. FPC sent Panda the form of standard offer contract in late September 

or early October, 1991. The form of agreement had a number of blank spaces to be filled 

in by Panda. One such blank space, in Section 4.1, was for the termination date. Panda 

filled in the blank space to provide for a contract term of 30 years. 

5 .  In its evaluation of the Contract and its comparison of the Contract to 

those proffered on behalf of six other projects, FPC consistently described the Panda 

proposal (and that concerning one other project) as having a 30-year Contract Term. The 

other five projects proposed 20-year terms. See Exhibit 2. 

6 .  In its presentation of the Panda Contract and the other projects to the 

Commission, FPC described the Contract as having a 30-year term. See Exhibit 2. 
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7. In valuing and comparing the seven standard offer proposals it 

received and considered, FPC neither penalized nor rewarded the two 30-year proposals as 

against the five 20-year proposals. 

8. For so long as the QF's capacity is committed to FPC by contract 

and is available to FPC, FPC does not have to expend its capital to build or acquire a 

corresponding amount of FPC capacity (the avoided unit) to serve the load associated with 

that unit. A deferral for 30 years of utility investment to make available capacity and 

energy is thus worth more to FPC and its ratepayers than a 20-year deferral of the same 

investment and expense. 

9. The Commission's approach to the calculation of the purchasing 

utility's avoided costs is to estimate the value to the utility's customers, year by year, of 

the deferral of the utility's putting the avoided unit into service and into rate base. See, 

FPSC Rule 25-17.0832(5). 

10. The Commission's rules require that a utility's standard offer form of 

calculation of firm capacity payments for a agreement must provide an lllustratlve 

minimum of 10 years . . ." (emphasis added). FPSC Rule 28-17.0832(3)(e). 

' 11 . 

11. Schedule 3 to Appendix C to the Contract sets out several payment 

options, each shown on the illustrative tables as running for 20 years from the assumed 

date of commercial operations of the avoided unit. 

12. Two of the payment options, the "Normal Payment Option" and the 

"Levelized Payment Option," set out a capacity payment schedule for a facility anticipated 

to enter commercial service at the same time that the avoided unit was assumed to have 

done so. The Normal Payment Option sets out a first-year monthly payment figure, which 

is escalated each year by 5.1%. This option, due to its inflation adjustment (the 

escalation), is intended to pay the QF the same amount in real dollar terms for each year 

that it allows the utility to defer putting the avoided unit in service and rate base. 
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13. The "Levelized Payment Option" provides a uniform payment for 

each year of deferral without escalation. This option is intended to pay a QF the same 

nominal rate for each year of deferral. 

14. In addition, there are tables in Appendix C providing for "Early 

Levelized Payment Options," which would permit the QF to begin service before the 

avoided unit would have, and receive capacity payments therefor, but receive lower 

capacity payments after the assumed in-service date of the avoided unit than under the 

Normal or Levelized options to compensate for the prepayment. 

15. All three types of capacity payment options in the illustrative tables 

had the same lump-sum present value for service through the twentieth year after the date 

assumed for commercial operation of the avoided unit. An earlier version of Schedule 3 to 

Appendix C filed by FPC with the Commission (but not included in the final version) 

provided 30 years of capacity payments in the illustrative table for the Normal Payment 

Option. See Exhibit 3. The values for years 1 through 20 for the Normal Payment Option 

are identical to Schedule 3 to Appendix C to the Contract. In each case, the values for 

each year shown on the table simply results from the application of a 5.1 % escalation 

factor to the previous year's value in a manner consistent with the formula in the 

Commission's rules. This clerical change in an illustrative table had never been described 

to Panda or, to Panda's knowledge, to the Commission, as having any substantive effect 

until FPC's Petition. 

16. FPC's Petition states that: "Had the contract been for a term of 

30 years, the monthly capacity payments would have been correspondingly reduced." 

17. FPC appears to mean by this that, if it is held to its agreement to a 

30-year contract, it would propose to reconfgure the capacity payment schedule shown in 

Appendix C so as to pay Panda FPC's avoided costs for 20 years of deferral, but pay it 

over 30 years. In this case, Panda would be providing the Committed Capacity for the last 

ten years free of charge (that is, for a payment stream with a present value the same as 



Panda would have received for 20 years of service). The project is not possible in that 

case. 

18. Panda initially elected the early payments option, under which Panda 

would have brought its unit into service and received capacity payments prior to the 

assumed in-service date of the avoided unit. 

19. During discussions between FPC and Pandabover the exact workings 

of the early payment option, FPC agreed with Panda that the tables in Schedule 3 to 

Appendix C had to be adjusted to reflect the 30-year period of service, and FPC agreed 

that the revised schedule would provide for 5.1 % annual escalation for the years not shown 

on the table, in a manner consistent with the Commission's formula. See, Exhibit 4 

hereto, Affidavit of Ralph Killian. 

20. By a letter agreement, dated April 29, 1993, from FPC to Panda (the 

"Letter Agreement"), Panda waived the "early payments" under Section 8.2.1 of the 

Contract and elected instead to use the "(v)alue of deferral payments". See, Exhibit 5 

hereto. 

21. The Letter Agreement also provided corresponding extensions under 

the Contract including an extension of the Construction Commencement Date to January 1 ,  

1996, the Commercial In-Service Date to January 1, 1997, and the Term of the Contract to 

December 3 1 ,  2026. 

22. In the formula provided for the calculation of the capacity payments 

under the "value of deferral payments" approach, the value of In (the costs of the avoided 

unit adjusted for inflation) does not vary with the "economic life" of the avoided unit. 

23. The Normal Payment Option provides that payment for the 

Committed Capacity for years 21 through 30 be calculated by continuing to apply the 5.1 % 

annual escalation factor in exactly the same manner as for years 1 through 20. 

24. This is appropriate because it accords the same value to a deferral of 

FPC's investment for each of the 30 years in real dollar terms. 
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25. Consistent with the Commission's rules, the form of standard offer 

contract provided by FPC to Panda permitted the Committed Capacity (as defined in the 

Contract) to be set at any level up to 75 MW. As permitted by the form of standard offer 

contract, Panda selected 74.9 MW. 

26. Sections 7.4 and 1.8 of the Contract require Panda throughout the 

Term (as defined in the Contract), among other things, to demonstrate its ability to 

produce and deliver "an hourly kW output, as metered at the Point of Delivery, GQXLLWX 

the Committed Capacity [74.9 MW]" (emphasis added) on 60 days' notice of a 

test from FPC. 

27. There will be transmission and transformer losses between the 

generators and the Point of Delivery, which is at the substation connecting FPC with the 

City of Lakeland Department of Electric and Water Utilities. 

28. Panda's Facility (as defined in the Standard Offer Contract), like all 

thermal generators, consumes electricity in order to run fans, pumps and other equipment 

in order to make electricity. This use is called "parasitic loads." 

29. The test results are not based on standard climatic conditions, nor are 

the results adjusted to reflect variations in temperature, humidity or other ambient 

conditions, all of which affect the capability of the facility in accordance with the laws of 

thermodynamics. See Exhibit 6 ,  Affidavit of J. Brian Dietz. 

30. Like all thermal generating units, the Panda Facility will experience 

deteriorating performance between maintenance sessions, between major overhauls, and 

over the life of the Facility. This is called "degradation" in the industry. 

31. The test results are not adjusted to add back efficiency (heat rate) 

degradation, and thus capacity degradation, depending on how long the unit has been 

operating since the last scheduled maintenance, since the last major overhaul, or since 

initial operation. 
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32. Since the Committed Capacity and delivered energy are measured at 

the Point of Delivery, the Facility must be capable of generating more than 74.9 MWH per 

hour at the generator to compensate for parasitic loads and line losses, including 

transformation losses, from the generator to the Point of Delivery. Between the generator 

and the Point of Delivery lie the Facility switchyard and its 13.8 KV to 69 KV (step-up) 

transformer, the transmission lines of the Lakeland Department of Electric and Water 

Utilities, and the 69 KV to 238 KV substation transformer where Lakeland interconnects 

with FPC. The Point of Delivery is the high side of this second transformer. 

33. To produce the Committed Capacity of 74.9 MW measured at the 

Point of Delivery under all operating conditions, including the least favorable that may be 

anticipated, for the entire 30 year Term (as defined in the Contract), the Facility must be 

capable of producing more than 74.9 MW under more favorable conditions (Le., lower 

ambient temperatures, newer or more recently maintained equipment, etc.). 

34. Combustion turbines and other equipment of the type that may be 

used in the Facility (as defined in the Contract) are manufactured in standard frame sizes 

and generating capacity outputs that are predetermined by their manufacturers. 

35. Neither the production schedule of such equipment nor the 

configuration of options thereof are under Panda's dominion or control. 

36. The Facility must meet or exceed the requirements of all 

environmental and other permits throughout its life in order to comply with those permits 

and the Contract. 

37. The GE 7EA and the ABB l l N l  are the smallest commercially 

available units that Panda and its lenders could confidently expect to reliably produce 

74.9 MW at the Point of Delivery under all conditions for 30 years consistent with 

applicable environmental requirements. S.ce Exhibit 6 ,  Affidavit of J .  Brian Dietz. 
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38. Under ideal operating conditions, the Facility, using a GE 7EA or an 

ABB l l N l  combustion turbine, may be capable of generating electric energy in the 

115 MW range at the generator. 

39. During the Term of the Contract Panda will receive capacity 

payments from FPC for up to, but not more than, the Committed Capacity. 

40. Panda will sell electric capacity from the Facility only to FPC for the 

Term of the Contract. 

41. Panda's proposed configuration of the GE 7EA or the ABB l l N l  

will, as a technical/engineering matter, be capable of operating at the output level of 

74.9 MW as measured at the Point of Delivery. 

42. To the extent that Panda has available capacity in excess of 74.9 MW 

and FPC is not paying for that capacity, the ratepayers directly benefit from the enhanced 

reliability of FPC's service at no cost to FPC or its ratepayers. 

43. 

the "as-available'' energy rates. 

44. 

Any energy sold to FPC above 74.9 MWH per hour will be priced at 

By letter dated August 10, 1994 to Robert D. Dolan, Manager of 

Cogeneration Contracts for FPC, Kyle Woodruff, Panda's Project Manager, advised that 

Panda intended to install either a GE Frame 7EA or an ABB 11 N1 combustion turbine in 

a combined cycle configuration, "since they are the only gas turbines commercially 

available which can produce at least 74.9MW each day over the life of the 30year 

contract term, taking into account equipment degradation, site weather conditions, steam 

host needs, and environmental requirements. " 

45. Mr. Woodruffs letter to Mr. Dolan also stated that "Panda plans to 

discuss equipment configuration with the Florida Public Service Commission (FPSC) fn 

or not FPSC amroval IS reauud." (Emphasis added.) 

46. By letter dated September 8, 1994, Mr. Dolan stated that". . . FPC 

has expressed concerns about that configuration's ability to comply with the 75 MW 
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limitations . . . and, therefore, is pleased to see that Panda intends to consult with the 

Florida Public Service Commission . . . . " 

47. On August 15, William Nordlund and J. Brian Deitz of Panda and 

Panda's counsel, Barrett G.  Johnson, met with Joseph Jenkins, Director of the Electric and 

Gas Division, and Bob Trapp and Tom Ballenger of the FPSC staff on the issue of the 

capacity of the Facility. 

48. On August 23, 1994, Mr. Johnson wrote to Mr. Jenkins to confirm 

the outcome of the meeting. Mr. Johnson's letter stated that "Since Panda-Kathleen's 

contractual requirement is to be able to produce 74.9 MW under worst case conditions, 

such as right before a major overhaul and during a heat wave, it is necessarily true that the 

unit be capable of more than 74.9 MW under best case conditions." Mr. Johnson's letter 

went on to review that they had discussed the fact that "under optimal conditions these 

units can produce in the 115 MW range." Finally, Mr. Johnson sought confirmation that 

"the operation of Panda-Kathleen in th[is] manner . . . is consistent with Panda's standard 

offer contract and is not a contract change that would require Florida Public Service 

Commission approval." See Exhibit 7. 

49. By letter dated the next day, Mr. Jenkins replied "concerning Panda- 

Kathleen's plans to begin satisfying its contractual obligation [under the standard offer 

contract] with Florida Power Corporation by installing the units described in your letter." 

Mr. Jenkins said that "I foresee no reason why this is any type of contract change that 

should come before the Commission for approval. I discussed this briefly with Florida 

Power's Bob Dolan and he concurred." See Exhibit 7. 
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50. Most cogeneration facilities are "project-financed; " that is, the 

developer borrows money through construction loans and long-term loans on a non- 

recourse basis. 

51. Prior to execution of the Contract, FPC was familiar with the 

independent power industry, including its typical use of project financing (as described 

above). 

52. Panda's regular quarterly reports, as well as less formal 

communications, kept FPC informed that Panda's construction schedule was such that it 

had to complete (or "close") construction financing not later than March 1, 1995 in order 

to have a reasonable opportunity to bring the Facility into commercial operation by 

January 1, 1997, as contemplated in the Contract as amended by the Letter Agreement. 

53. Lenders will not make funds available if there is any serious risk that 

the power purchase agreement will be terminated by the utility for the QF's failure to meet 

a contract milestone. 

54. FPC knew that Panda could not close its financing so long as its 

equipment choice and configuration were alleged to be inappropriate under the Contract. 

55. FPC knew that Panda could not close its financing so long as there 

was uncertainty concerning either contract term or capacity payments over the life of the 

loans plus some safety period for lenders before the end of the contract term. 

56. Some of the debt Panda has arranged to finance the Facility will 

extend more than 20 years after Panda's in-service date. 

57. FPC is aware that major pieces of generating equipment with long 

lead times are built by the manufacturer only when there is a firm equipment order in 

place, and that if there is not a timely notice to proceed to the manufacturer, it normally 

means lengthy delays because the ordering company will have to "go back to the end of the 
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line;" and the lead time varies greatly depending upon the volume of orders received by 

the manufacturer from others at any given time. 

58 .  As a result of the fact that FPC did not execute and deliver the 

Clarification Letter by the February 24, 1995 requested date, to give certainty to Panda 

and its lenders with respect to the size of the facility, the duration of the contract, the level 

of capacity payments, and the other, "housekeeping" items described in Panda's letter of 

February 13, 1995 to FPC (the "Clarification Letter"), appended hereto as Exhibit 1, 

Panda was prevented from giving notice to proceed to manufacturers of such major 

components, and has lost its place in line. Until the Commission and/or FPC gives Panda 

certainty with respect to these issues, Panda cannot secure a new place in line and develop 

a new construction schedule based thereon, and thus cannot close its financing. The 

Clarification Letter has, in fact, still not been delivered. 

59. At best the effect of this delay is to force Panda to miss its 

contractual deadlines, or milestone dates, such as the commencement of construction, and, 

at the least, pay liquidated damages under the Contract, thereby providing a reward to FPC 

for delays it caused. At the worst, this delay could arguably authorize FPC to terminate 

the Contract and Panda to lose millions of dollars it has invested in good faith in this 

project. 

60. Any delay beyond the expected date for commercial operations costs 

Panda money in real terms even if the milestone dates are extended, because Panda will not 

receive capacity payments or revenues from the sale of energy when they were expected 

pursuant to the Contract. 
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111. DISCUSSION 

A. Panda's choice of equipment and configuration reflect sound engineering 
judgment for a facility that is contractually bound to make available 
74.9 MW of capacity at the Point of Delivery under all conditions for 
30 years. 

FPC seems to maintain that the 75 M W  size cap for eligibility for a standard 

offer contract means that the Facility installed must be incapable of producing more than 

75 MW net at the generator, even under optimal circumstances. The laws of physics, the 

requirements of the Contract, and the assurances of the Commission's staff that Panda's 

design is perfectly suitable for a standard offer contract at 74.9 MW, say otherwise. In 

practical terms, FPC's position would mean that the legal right of a QF to sign a contract 

with Committed Capacity of close to 75 MW is illusory. It is also noteworthy that the 

Commission's rules and precedent do not determine how capacity is to be determined. 

This supports the conclusion that sound engineering judgment must be applied. For the 

following reasons, a facility that will be available at the 74.9 MW level at the measuring 

point for the life of a long-term contract under all conditions must be larger than 

74.9 MW: 

1 .  Unlike some power purchase agreements in other jurisdictions, the 

Contract does not allow for adjusting the test results to standard climatic conditions. This 

means that the Facility must be capable of producing 74.9 MW when both temperature and 

humidity are very high. The laws of physics then dictate that under less extreme 

conditions, such a Facility will be capable of producing more. See Dietz Affidavit, 

Exhibit 6. 

2. Any thermal unit's performance (output and efficiency) will 

deteriorate over time, although performance of maintenance, particularly major overhauls, 

will restore some of the lost performance for a while. This wear and tear degradation has 

two consequences: the cost of producing a kilowatt hour will increase; and the maximum 

output will also decline over time. This combined with any given set of ambient and 
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operational conditions (heat, humidity, steam load, etc.) will cause substantial reduction in 

rated output. The latter consideration for wear and tear degradation means that initially, 

and after maintenance, a facility unavoidably will be capable of producing more than the 

Committed Capacity if the QF is to perform its contractual responsibilities for the life of a 

long-term contract. The increasing cost of energy production means that, at the design and 

equipment purchase stage, the QF developer must seek equipment and a configuration that 

will keep both maintenance time and expense and production costs low, so that the QF is 

available as much as possible and so the operator does not have a perverse incentive not to 

run because energy payments don't cover variable costs. 

3. Since energy is delivered and capacity is measured at the Point of 

Delivery as defined in the Contract, parasitic loads and transmission and transformer losses 

up to the Point of Delivery must be added to the Committed Capacity in order to determine 

necessary facility size. Losses and parasitic loads will also vary with ambient and other 

conditions. 

In addition, of course, a facility must comply with all environmental permits 

over its useful life under a range of conditions. As explained in Exhibit 6 ,  the Affidavit of 

J. Brian Dietz, compliance with environmental requirements, and the selection of 

equipment to do so, had a major influence on the ultimate choice of equipment. 

In light of these considerations -- which would apply to all power facilities, 

and are not unique to Panda -- it is apparent that a 75 MW contract simply cannot equate to 

a facility that can never generate more than 75 MW. It is notable that of the six other 

projects proffering standard offer agreements to FPC along with Panda, three others were 

at 74 MW or more of Committed Capacity, one was at 70 MW, and two were at 65 MW. 

If each of the project sponsors were to have built a facility whose output net of parasitic 

loads, unit degradation, and other losses would nc!ux exceed 75 MW (which FPC now 

claims is necessary to qualify for a standard offer contract), then FPC could not rely on 

of these projects to deliver the Committed Capacity for the entire term of the long-term 
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agreements, and all of the projects would have stood a good chance of defaulting in the 

first year depending upon climatic conditions at the time of testing. 

It seems clear that FPC's present interpretation of the 75 MW limit is 

contradicted by the provisions of the Contract itself. For example, the definition of 

"Commercial In-Service Status" in Section 1.8 requires that "the Facility has mainiained an 

hourly kW output as metered at the Point of Delivery, the 

Committed Capacity . . . " (emphasis added). The periodic tests over the term of the 

Contract have the same requirement. Was it always FPC's understanding of its standard 

to or 

offer contract that a QF providing, say, 74 MW of Committed Capacity had to design and 

build a facility that was not capable of producing more than 75 MW net but would never 

test at less than 74 MW? Obviously not; to do so is physically impossible. 

This makes it clear that, like the 30-year term versus 20-year term debate, 

FPC has come to this interpretation late in the day. 

This new view of FPC's on the meaning of the 75 MW cap is, in FPC's 

petition, based on the Commission's order in Polk Power Partners, Order No. PSC-92- 

0683-DS-EQ, issued July 21, 1992. The facts in that case, however, were dramatically 

different: Polk proposed to stack on top of a standard offer contract two other contracts, 

so as to commit 123 MW of capacity to two utilities under three separate agreements. 

Panda, on the other hand, is committing capacity of just under 75 MW to a single utility, 

FPC, and employed sound engineering judgment to select equipment and a configuration 

that would enable it to meet its contractual obligations reliably and economically over the 

30 years of that contract under the most adverse conditions. The stark and simple choice 

presented to the Commission by Polk Power Partners -- is 75 MW merely the limit on the 

committed capacity under a standard offer contract, or does it relate to the size of the 

facility -- is not presented here. Since it was that question, and only that question, which 

was presented in Polk Power Partners, the Commission used language in its Order that 

should not be applied here to a wholly different factual context. 
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The question here, however, is completely different. Given that a facility 

that can produce 74.9 MW at the Point of Delivery for 30 years under the most adverse 

conditions and comply with all environmental permits over that period must necessarily be 

able to produce more than 74.9 MW under more favorable conditions, how much more is 

too much? In other words, in light of the range of conditions likely to be encountered over 

30 years, and the choice of equipment and configurations available to it in the marketplace, 

did Panda's selection of equipment and configuration reflect sound engineering judgment? 

After reviewing the facts, the Commission's Electric and Gas Division 

decided that Panda's approach was reasonable. The test, as articulated in Polk Power 

Partners, is whether "the goal of preserving the standard offer for small qualifying 

facilities would be rendered nugatory . . . ." Unlike Polk Power Partners, Panda has one 

contract, to provide Committed Capacity of 74.9 MW and energy to one utility, and the 

choice of equipment was dictated only by consideration of how best to meet Panda's 

contractual obligations under the Contract. 

Of course, size is not the only factor in this decision. As set out in 

Appendix C, the avoided unit is estimated to have a 90% on-peak capacity factor. This 

means that during the on-peak hours of each year, Panda is expected to produce a number 

of kilowatt hours equal to 74,900 times the number of on-peak hours times 90%. The 

required annual capacity factor is 42%. Thus the 

equipment selected by Panda had to be very reliable. Further, Panda did not want to 

purchase equipment with high maintenance costs or excessive maintenance outages; to do 

so would degrade reliability. Nor did Panda want to purchase equipment that will suffer 

efficiency losses such that Panda would be generating and selling energy at a loss, nor 

would such equipment be good for FPC and its ratepayers, since it would give Panda an 

incentive to produce as little energy as possible over the contract minimums. Finally, 

Panda had to select equipment that would meet environmental standards over a wide range 

of operating scenarios for many years. 

See Schedule 2 to Appendix C. 



Taking all these considerations into account and exercising its engineering 

judgment in a conservative and prudent manner, Panda decided on two combustion 

turbines -- machines which are, in fact, the most similar in design and construction to the 

avoided unit, although smaller in size. 

FPC's argument in its Petition is based solely on the fact that Panda's unit 

will be capable of producing more than 74.9 MW net under some conditions. That is true. 

In fact, under favorable conditions the Facility may be capable of producing 115 M W .  But 

FPC and its ratepayers will not have to pay for capacity above 74.9 MW, and will get the 

reliability and other benefits that will flow from that free capacity. 

B. Panda and FPC have a 30-year Standard Offer Contract, which this 
Commission approved. 

FPC's standard offer contract has a blank space in Section 4.1 for the 

termination date. Panda filled in the blank space to indicate a 30-year agreement; and 

throughout the bid and evaluation process, FPC described and treated the project's contract 

as being for 30 years. Indeed, in its submission of the Contract and the bidding evaluation 

to this Commission, FPC described the Contract (and that of one of the unsuccessful 

bidders as well) as being for 30 years. See Exhibit 2. During the evaluation process, FPC 

neither penalized nor rewarded the two 30-year proposals as compared to the 20-year 

proposals on the basis of either contract term or price. 

Now, at this late date, based on the fact that the illustrative ' capacity 

payment schedule only runs for 20 years, and that the "economic life" of the avoided unit 

was selected by FPC to be 20 years, FPC claims that it does not have a 30-year contract at 

the Normal Payment Option capacity rates escalated for 30 years. 

In fact, FPC takes several different positions on the effect of the discrepancy 

between the illustrative ' 20-year payment schedule in Appendix C, Schedule 3 of the Panda 

contract and the 30-year term of that agreement. The first is to dispute that Panda claims 

to have a 30-year contract, even though FPC consistently described it as a 30-year contract 
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in both its bid process and its submissions to the Commission, and did not debate this point 

in its several discussions with Panda over the contract (see Exhibit 4, affidavit of Ralph 

Killian). In detrimental reliance on this consistent and 

unbroken stream of acts and references to the 30-year term of the Contract, Panda has 

fashioned its financing to fit the 30-year contract term, and FPC should be estopped from 

changing the contract term to 20 years at this very late date. 

This is simply not credible. 

FPC's second position is that if the 30-year contract it signed should actually 

turn out to be a 30-year contract, it would have to recalculate the rates, in effect to spread 

20 years of capacity payments over 30 years. The fundamental flaw in this position is that 

30 years of dedicated capacity from Panda has a different and higher value to FPC than 

only 20 years of dedicated capacity. FPC's suggested recalculation would only mask the 

fact that Panda would be required to maintain and dedicate to FPC its capacity for the last 

ten years of the 30-year contract &. In other words, FPC is suggesting that it would be 

appropriate to take the present value of the payments Panda will earn for 20 years of 

performance (FPC's avoided cost for 20 years) and reschedule that value to pay the same 

amount of money (in present value) for 30 years of performance by Panda, even though 

FPC and its ratepayers still continue to avoid costs for 30 years due to Panda's 

performance. If that was FPC's understanding of the two 30-year proposals during the bid 

process, it should have awarded extra points to these proposals, and advised the 

Commission that those two projects offered ratepayers much greater value for the same 

equivalent dollars, or more realistically, advised the Commission that these two projects 

were to good to be true because they could not be financed or such terms and rejected the 

projects. FPC did neither, thus making it clear that this is a p&&x argument of 

convenience. In other words, for the 20-year and 30-year proposals to be equivalent from 

a pricehahe standpoint, Panda must be compensated for the additional ten years of service 

on the same basis as it (or the projects proposing 20-year terms) would have been 

compensated for the first 20 years. 
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Finally, FPC at least implies that Panda should be disqualified from its 

standard offer contract because it seeks compensation for the last ten years of service. 

This, like the first argument, is not credible; nor is it just. Again, FPC is in effect 

claiming that it did not notice that it repeatedly described the Panda contract as having a 

30-year term, and presented the agreement to the Commission as a 30-year, standard offer 

contract; and again, FPC is making a late-discovered argument of convenience based on its 

misreading of another Commission order, Order No. PSC-94-0488-FOF-EQ, involving 

Polsky Energy Corporation. Panda merely filled in the blank space for the contract term, 

as it was required to do. % Auburndale. Polsky, by contrast, changed the primary 

performance standard (monthly availability) in several places to make it less rigorous, and 

deleted the provisions providing for completion and performance security and liquidated 

damages. 

C. The Panda-FPC contract provides for escalation of the capacity payment 
in the same manner over the last 10 years as over the first 20. 

The basic approach of the FPSC to valuing avoided capacity costs is to start 

with a base figure representing the levelized value to the purchasing utility's customers of a 

one-year deferral of the inclusion of the avoided (or deferred) unit in rate base, and then to 

provide various payment options of equal value. For the Normal Payment Option, this 

figure is then escalated with inflation to maintain its value in real dollar terms. Under the 

Levelized Payment Option, some future inflation is "borrowed" from the later years to 

increase the rates in the early years to produce uniform payments in nominal dollars. The 

Early Payment Options permit "borrowing" from later years to begin capacity payments 

prior to the time the avoided unit would have gone into service. All of these formats are 

based on the same basic principle: the recognition of the time value of money. 

Discounting techniques allow Florida utilities to offer several different rate formats, each 

with the same present value. 
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During the development of the FPC standard offer contract that Panda 

signed, FPC had prepared a table of rates (in Appendix C) based on a 30-year contract 

tern (see Exhibit 3), but the final submission included a similar table based on 20 years. 

In both cases, the "economic life" of the avoided unit was 20 years. The formula for 

escalating the base year capacity payment throughout the term of the contract pursuant to 

the "[vlalue of deferral payments" approach under the "Normal Payment Option" @age 1 

of Schedule 3 to Appendix C) is identical for both 20- and 30-year terms, and in each case 

a Note states that the "payments are calculated in accordance with formulas set forth in 

FPSC Rule 25-17.0832(5)." 

The Capacity Payment Formula refers to a year-by-year deferral of the 

avoided unit: FPSC Rule 25-17.0832(3)(g) establishes that "[clapacity payments under 

[the deferral] option shall consist of payments escalating annually . . . associated with the 

avoided unit and shall be equal to the year-by-year deferral of the avoided unit. " As is 

explained above, a 30-year deferral has substantially greater value than a 20-year deferral. 

Although in discussions with Panda FPC has consistently treated the discrepancy between 

the 30-year contract term and the 20-year table of rates as a glitch that could easily be 

fixed by revising the table of rates, FPC now disputes that Panda can, under the Contract, 

sell capacity for 30 years to FPC at the Appendix C rates escalated over 30 years. 

As described above, the method of correcting the apparent discrepancy of 

which FPC seeks to make so much is simply to run the illustrative table of rates in 

Schedule 3 of Appendix C out for an additional ten years. This is no more than makiig 

explicit what is already implicit in this schedule by applying the formula set out in the 

Commission's rules. Various economists might describe this as recognizing the value in a 

consistent manner of an additional ten years' deferral of the avoided (or deferred) unit 

(which could, of course, whatever its own useful life, be deferred indefinitely); or as the 

deferral for ten years of a replacement unit for the avoided unit (assuming the avoided unit 

in fact would have been in service for 20 years but that the load served by that unit would 
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still have to be served thereafter). Whichever conceptual justification might be advanced, 

the important fact is that this is the only way to recognize the value of the additional ten 

years of capacity commitment in a manner consistent with the explicit valuation for the 

first 20 years set out in the illustrative table in Schedule 3 of Appendix C. Contrary to 

FPC's several (and internally inconsistent) assertions, this is the only way to interpret the 

contract that is consistent with the Commission's approach to valuing avoided costs and 

consistent with FPC's evaluation of the several standard offer proposals from which it 

selected Panda's. 

D. Panda's performance obligations under the Contract must be tolled or 
extended to put Panda in the same position it would have been in had 
FPC not filed the Petition. 

As explained in Exhibit 7, Affidavit of J. Brian Dietz, FPC's filing of the 

Petition has brought Panda's progress on the development of the facility to a complete halt. 

Without certainty on term, price, or design, much less all three, obviously lenders will not 

commit to advancing the substantial sums of money necessary to begin construction. And 

without the lenders' commitment, Panda cannot hold its place in line for the major 

components of its cogeneration facility, the combustion turbine and heat recovery steam 

generator. These components are only manufactured on order, and have a long lead time. 

Neither Panda nor the manufacturers can know at this juncture what the length of the line, 

and thus the lead time, will be once Panda's project is back on track. 

With respect to contract term and price, Panda was entitled to rely on FPC's 

description of the Contract to the Commission, and the formula for calculating the value of 

year-to-year capacity deferrals, backed up by FPC's statements to Panda. See Exhibit 4, 

Affidavit of Ralph Killian. With respect to the design of the Facility, Panda believes that it 

had ample authority under the Commission's rules to select major components and the 

configuration of the Facility in the exercise of its engineering judgment, and that the 

ratification of this judgment by the responsible Division of the Commission's staff should 
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have satisfied FPC. Indeed, it was Panda's understanding that this ratification by the 

Commission staff was sufficient for FPC, since Mr. Jenkin's letter to Barrett Johnson, 

Panda's counsel, said that "Florida Power's Bob Dolan . . . concurred." 

Panda seeks merely to avoid being put into default for the delay occasioned 

by the filing of FPC's Petition; and to be kept reasonably whole in the face of those delays. 

Both problems have straightforward solutions. 

With respect to the first concern, the Commission simply needs to provide 

that the commencement of construction date, the commercial in-service date, and all dates 

related thereto, will be adjusted to restore Panda to the position it was in on January 23, 

1995, the day before FPC filed its petition, taking into account the new schedule for 

manufacture of the major components when such schedule is determined. 

With respect to keeping Panda whole, fortunately it appears that, for the 

most part, the Contract already does that. The Capacity and energy payments are set out 

for 1997 and the subsequent 19 years, by calendar year, in Appendix C. All that is 

necessary on this point, then, is Commission confirmation that the capacity and energy 

payments apply, as stated, to payments in the respective calendar year, rather than on a 

contract year basis. For example, the 1997 payments apply in only those months following 

initial service that occur in 1997, rather than for 12 months following initial operation. 

This may mean that, in order to give effect to the full 30-year term of the Contract, it is 

necessary to go more than ten years beyond the table set out in Schedule 3 to Appendix C, 

but this would be done simply by continuing the 5.1 % escalation for one more year. 

This does not by any means keep Panda whole in the face of deferral of 

anticipated revenues and earnings for 30 years (since the lost sales are tacked on to the end 

of the contract); but since it permits Panda to avoid asking the Commission for any relief 

in this regard (other than confirmation that that is how the contract works), Panda will 

accept it. It is also important to note that this incomplete recovery gives Panda every 

incentive to achieve commercial operation as quickly as possible. 



E. The Commission should order FPC to show cause why it should not 
complete, execute and deliver the Clarification Letter. 

It is the nature of lenders to a project-financed facility to require that every 

ambiguity be clarified, every process spelled out, and every typographical error corrected. 

Lenders also require that the borrower (in this case, Panda) assign the power purchase 

agreement to the lenders as collateral for the loan, since the generating facility itself (on 

which the lenders hold a mortgage) is, by itself, of uncertain value, and it is the power 

purchase agreement that f i s  up the value over the financing term. Lenders also require 

(as does the Contract) that the utility (in this case, FPC) consent to that assignment. 

Finally, since Panda will not directly interconnect with FPC but rather will do so through 

the lines of Lakeland Department of Electricity and Water Utilities, FPC has to bless the 

agreement between Panda and Lakeland. All of these matters are standard in a project 

financing, in a number of which FPC has been involved. 

To accomplish all of this, Panda sent the Clarification Letter to FPC on 

February 13, and asked for a response by February 24. To this day, FPC has not 

responded; so Panda does not know if FPC has issues other than those raised in its Petition 

in this Docket, although Panda knows of no other concerns. 

Panda needs to know if there are any such issues and, as soon as the matters 

raised by FPC's Petition and Panda's response are resolved, Panda will need to give its 

lenders the clarifications, consent, and approval described in the Clarification Letter. 

Panda is very concerned that FPC has not responded at all to that Letter, which FPC has 

now had for a month, since, in Panda's view, there are not controversies about anything 

addressed in the letter. It is possible, of course, for FPC to delay or prevent the financing 

of the Facility simply by not responding, or by doing so very slowly. Therefore, Panda 

asks the Commission to order FPC to show cause why it should not complete, execute and 

deliver the Clarification Letter by April 15, 1995; and, if FPC fails to respond, to order 

that the Clarification Letter be deemed approved. Finally, because time is the essence of 
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the problem, Panda respectfully requests that the Commission dispose of this matter on the 

pleadings, motions and other documents now before it, supplemented by oral argument if 

deemed necessary. - 
WHEREFORE, for the foregoing reasons, Panda respectfully requests that 

the Commission enter its order in this proceeding finding and ordering that: 

1 .  In the context of this case, neither of the two generating units Panda 

identified by Panda for its facility nor the exercise by Panda of its sound engineering 

judgment in making such identification is inconsistent with FPSC Rule 25-17.0832(3) or 

any other Commission rule governing standard offer contracts; and Panda may use either 

such unit in its facility under its standard offer contract. 

2. As stated in the Contract and as previously approved by this 

Commission, the Contract provides for the delivery of energy and capacity to FPC for 

30 years and the payment therefor by FPC over that 30-year period. The payments for 

"Committed Capacity" for years 21-30 of the Contract shall be calculated using the 

formula referenced in Schedule 3 to Appendix C by continuing to apply the 5.1 % annual 

escalation factor in exactly the same manner as for years 1-20. All energy payments will 

be calculated under the Contract in the same manner throughout the 30-year term of the 

Contract. Such 30 years of payments shall commence as provided in paragraph 3 below. 

3. The "Construction Commencement Date," the "Contract In-Service 

Date" and the "Term" of the Contract and all other dates in the Contract relating to the 

delivery of energy and/or capacity and the payment therefor shall be extended on written 

notice by Panda to FPC to place Panda in the same position that it would have occupied 

but for the filing of the Petition which commenced this Proceeding. The Commission 

notes that a day-for-day tolling will not necessarily accomplish this result and confkms that 

FPC will be bound by the dates stated by Panda in its notice unless and only to the extent 
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that FPC can show cause why any date selected by Panda is not reasonable under the 

circumstances and should not be accepted by this Commission. 

4. Schedule 3 to Appendix C to the Contract shall be applied such that 

the monthly capacity and energy payments shown for each calendar year shall be paid for 

any month during that calendar year commencing with Commercial In-Service Status (as 

defined in the contract) and the same principle shall apply for the years during the Contract 

term not shown on the "Normal Payment Option" table in Schedule 3.  

5. Florida Power Corporation shall complete, execute, and deliver the 

Clarification Letter no later than April 15, 1995; and direct the Clarification Letter shall be 

deemed approved by the Commission if it is not delivered by that date unless and only to 

the extent that Florida Power Corporation shows good cause to the contrary. 

6. Such other relief or other measures as the Commission deems proper 

or expedient. 
Respectfully submitted, 

G.  JohnsKEhauire 
FL Bar No. 1 7 4 1 k d  
Johnson and Associates, P.A 
Suite 350 
315 South Calhoun Street 
Tallahassee, Florida 32301 
Telephone: (904) 222-2693 

and 

John B. O'Sullivan, Esquire 
Chadbourne & Parke 
Tenth Floor 
1101 Vermont Avenue, N.W. 
Washington, D.C. 20005 
Telephone: (202) 289-3000 
ATTORNEYS FOR PANDA 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
United States Mail to James A. McGee, Florida Power Corpoaration, P. 0. Box 14042, St. 
Petersburg, FL 33733-4042 this /de day of March, 1995. 
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PAIYDA-KATHLEEN L. P. 
A Panda company 

February 13, 1995 

Mr. Robert D. DoIan 
Florida Power Corporation 
3201 Thirty-Fourth Street South 
Post Office Box 14042 
St. Petersburg, Florida 33733-4042 

RE: Panda-Kathleen Cogeneration Facility 

Dear Mr. Dolan: 

As you are aware, Panda-Kathleen, L.P. ("Panda") has been proceeding with financing for the 
subject project since last December. Panda's lenders have requested that Panda provide them with 
clarifications of certain provisions of the Standard m e r  Contract for the Purchase of Firm 
Capacity and Energy effective Novembe-r 25,1991, as amended (the "PPA"). between Florida 
Power Corporation ("FPC") and Panda. Therefore, we attach a letter (the "Clarification Letter") 
containing these provisions (including certain due diligence items) and ask that you confirm them. 
Many of these provisions have been discussed and agreed upon with FPC. The issues included in 
your "Petition for Declaratory Statement", filed with the Florida Public Service Commission on 
January 25, 1995, have not been included in the Clar%cation Letter and can be covered by a 
supplemental document. 

In addition, White & Case sent to you by telephone modem a form of Consent and Agreement 
dated January 10, 1995. A copy of this Consent and Agreement is attached to the Clarification 
Letter as Exhibit C thereto (the "Consent"). Please comment on the Consent so we may complete 
it subject to final approvals of appropriate parties. 

Finally, on December 28, 1994, I delivered to you the proposed Transmission Service Agreement 
between Panda and the City of Lakeland, dated December 15, 1994, attached to the Clarification 
Letter as Exhibit B thereto (the "Transmission Service Agreement"). Under Seaion 2.2 of 
Appendix D of the PPA, we anticipate that FPC will comment on this Transmission Service 
Agreement within 60 days of submission. That period elapses on February 28, 1995. We would 
like to complete the Transmission Service Agreement subject to final approvals of appropriate 
parties by February 28, 1995. 

YJU will note that'the Transmission Service Agreement and the Consent are referred to in 

4 100 Spring Valley. Suite 100 I - Dallas. Texas 75244 * 2 14/980-7 I59 Fax 98068 15 
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Mr. Robert D. DoIan 
February 10, 1995 
Page 2 

Paragraphs 3 1 and 32 of the Clarification Letter, respectively. 

Please provide us with your response to this letter by Friday, February 24, 1995. However, in the 
meantime, do not hesitate to call me at (214) 980-7159 if you have any questions. 

very truly yours, 

J. Kyle Woodruff 
Project Manager 

JKW/sle 

Enclosure 

cc: David Gammon - FPC 
AUen Honey 
David Maw 
Thomas Horn 
Ralph Wan 
Ted Hollon 



[LETTERHEAD OF FPC] 

[Date] 

Panda-Kathleen, L.P. 
4100 Spring Vdley, Suite 1001 
Dallas, Texas 75244 

Dear sirs: 
Reference is made to the Standard Offer Contract for the Purchase of Firm Capacity and Energy 
&om a Facility, effective November 25,1991 (the 'PPA"), between Panda-Kathleen, LP. (the 
"QF") and Florida Power Corporation (the "Company"), as amended by the letter agreement 
between the QF and the Company, dated April 29, 1993 and effective May 3, 1993 (the "Letter 
Agreement" and collectively with the PPA, the "Agreement"). 

We understand that in connection with the financing of the Facility, the QF has been requested 
by its lenders to obtain from the Company (3 ccrtain clarifications of the Agreement and (ii) 
consents and agreements in connection therewith. This letter is intended to respond to thce 
requests. Capitalized terms used in this letter and not defined herein have the respective 
meanings set forth in the Agreement. 

A supplemental document will be prepared to the extent necessary to reflect the outcome of the 
Petition for Declaratory Statement, dated January 25,1995 (the "Petition"), filed by the Company. 
Accordingly, the Company has not included any provision herein with respect to the matters 
explicitly covered by the Petition. 

The Company hereby confirms the following: 

(1) Pursuant to the Letter Agreement, the Contract In-SeMce Date has been extended to 
January 1, 1997 and the Construction Commencement Date has been extended to 
Januaxy 1,1996. 

(2) The normal capacity payments to the QF as specified in the PPA will not impose net 
income on the Company. The QF will not be assessed any charges under section 10.2 
of the PPA under current law, rules or regulations or IRS rulings for these costs. 

As a result of entering into the Letter Agreement, capacity payments will be based on 
"Value of deferral payments" under section 8.2.1 of the PPA, which is described as the 
"Normal Payment Option" on page 1 of Schedule 3 to Appendix C and, consequently, 
sections 8.2.2 and 8.6 of the PPA are not applicable. 

(3) 
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The Facility will be located south of the latitude of the Company's Central Florida 
Substation and, consequently, section 2.2 of the PPA (other than the first sentence 
thereof) is not applicable to the Facility. 

The Company is not required to obtain any order, permit, consent or waiver from the 
Florida Public Service Commission in respect of the Company's obligations under the 
PPA other than the orders, permits, co~lscnts and waivers that the Company has already 
obtained or may obtain as a result of filing the Petition. 

In section 1.2 of the PPA, the heading "p " should read 
and the word "is" in the third line of such sestion 

should be "as". 
I 

In section 1.3 of the PPA, the word "million" should be deleted. 

In section 1.4 of the PPA, the reference to "section 8.2.1" should be to "Appendix C, 
Schedule 2". 

In section 1.9 of the PPA, the reference to "Article VI" should be to "section 7.1". 

ThC requirements set forth in section 3.2 of the PPA to the effect that the Facility be 
a "Qualifying Facility" will be determined solely by the Federal Energy Regulatory 
Commission in accordance with applicable laws, rules and regulations. 

The requirements under section 33  of the PPA (that the Facility's ability to deliver its 
Committed Capacity shall not be encumbered by interruptions of fuel supply) has been 
satisfied by information described in the letter of J. Kyle Woodruff, Project Manager, 
of the QF, to Robert D. Dolan, Manager, Cogeneration Contracts and Administration, 
dated October 27,1995, attached hereto as Exhibit A-1, in response to a letter from Mr. 
DoIan to Mr. Woodruff, dated September 19, 1994 and attached hereto as Exhibit A-2. 

The reference in the third h e  of section 4.1 of the PPA to "section 4.2.4" should be to 
"section 4.2". 

If the Contract In-Service Date is extended for up to 180-days by reason of a Force 
Majeure Event as provided in section 4.2 of the PPA, the Term of the Agreement will 
automatically be extended by the same number of days. 

The word "Operational" should be inserted by "Event of Default" in the second line of 
section 9.1.1 of the PPA. 
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The QF will receive all of the payments ~-.scnied in clause (i) of section 9.1.2 of the 
PPA when the avoided unit would have been operating. 

The QF has posted the Security Guaranty with the Company in accordance with section 
13.1 of the PPA. 

Section 14.1.2 of the PPA permits the QF to contest any proceedings before any 
governmental authority (provided that such contest is pursued in good faith by 
appropriate proceedings diligently conducted and such contest does not subject the 
Facility to a risk of forfeiture). 

The Company shall make the payment to the QF as set forth in the first sentence of 
section 13.3 of the PPA at any time that the QF achieves Commercial In-Service Status. 

The Point of Metering will be at the boundary limits of the Facility. 

Exhibit B-1 of the PPA has been provided to the QF. 

In the event of any Operational Event of Default under sections 153.1 or 153.3 of the 
PPA, the Company will apply section 15.4.1 of the PPA prior to applying ScaiOns 
15.4.2 or 15.4.3 of the PPA. 

The Company will not deem an Operational Event of Default to have occurred undcr 
section 153.1 of the PPA (which relates in part to sections 7.4 and 1.8(i) of the PPA) 
unless, in the case of non-compliance by the QF with any applicable Facility permit, 
such non-compliance (i) relates to a permit which is critical to the operation of the 
Facility and @) could reasonably be expected to have a material adverse effect on the 
ability of the QF to provide the Committed Capacity to the Company in accordance 
with the PPA. 

Section 20.2 of the PPA applies only to Fora Majeure Events declared by the QF. 

The reference to "Schedule 8" in the note on Page 1 of Schedule 3 to Appendix C of 
the PPA should be to "Schedule 4". 

The geographic location planned for the Facility satisfies the requirements of section 3.1 
of the PPA. 

The term "Committed O.P.C.F." as used in Schedule 4 to Appendix C of the PPA 
means -%. 
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(27) The references in section 27.3 of the PPA to "sections 28.1 or 28.2" should be to 
"sections 27.1 or 27.2". 

The Point of Delivery will be at the City of Lakeland West Substation. (28) 

(29) The events described in sections 15.1.5, 15.1.6 and 15.1.7 of the PPA will not constitute 
Re-Operational Events of Default to the extent they are caused by Force Majeure 
Events (subject, in the case of Section 15.1.6 of the PPA, to the limitation set forth in 
section 4.2 of the PPA). 

(30) 

(31) 

The insurance requhments of Article WI do not apply to the QF. 

The Facility will not be directly interconnected with the Company and, consequently, 
Appendix A to the PPA and the "Operation, Maintenance and Repair Charges" section 
of Schedule 6 to Appendix C to the PPA are not applicable. The Transmission Service 
Agrcement, dated as of , 1995, between the QF and the City of Lakeland, a 
copy of which is attached hereto as =bit B, was received by the Company on 
December 28.1994 and has been reviewed the Company as required by section 2.2 of 
Appendix D to the PPA. Such agreement satisfies the requirements of Appendix D to 
the PPA The QF wi l l  not, as contemplated by section 15.1.3 of the PPA, seek approval 
or acceptance for filing of such agreement with the FERC. 

The Company received a draft, dated January 10, 1995, of a Consent and Agreement, 
dated as of ,1995, b m  White & Case, counsel for the lenders to the QF, 
a copy of which is attached hereto as Exhibit C, and such the form of the Consent and 
Agreement has been reviewed by, and is satisfactory to, the Company, subject to 
finalization by all partics thereto at the closing thereof. 

(32) 

FLORIDA POWER CORPORATION 

By: 

Name: 

i 

Title: 

191 
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ACKNOWLEDGED AND AGREED THIS 
- DAY OF ,1995 

PANDA-KATHLEEN, LP. 
By: Panda-Kathleen Corporation, 

General Partner 

By: 

Title: 

i 
f 

192 



EXHIBIT A-1 ' 

PANDA-KATHLEEN L.P. 
A Panda Company 

October 27, 1994 

Robat D. Doh 
Manager, Cogeneration Contracts and 
Admummion 

Florida power Corporation 
3201 34th Street South 
St Pctadwg, FL 33733-1042 

. .  

RE: Standard Offer Contract For P u n h e  of Fum Capacity and Energy &om a -g 
Facility Less than 75 MW or a SoIid Waste Facility Between Panda-Kathlem. L.P. and 
Florida Power Corporation 

Dear Mr. Doh: 

As requested in your letter of September 19,1994, Panda wiU provide a 475,000 gallon fuel oil 
storage tank on site for back-up fud. In addition, the h5iq is being permitted to allow firins of 
the combustion turbiine on #2 fuel oil fbr 500 hours pa year if rrguirrd. Attached fbr your 
information arc site anangement drawings indicating the location of the fud oil storage tank and 
an excerpt 6rom the air permit rrgarding opaation on kd oil for 500 hours. 

Contracts for firm transportation and gas supply ive presently being negotiated and are not 
a&Ie at this time. 

Ifyou have any questions, do not hesitate to Can me at (214)980-7159. 

Sincerely, 

8W&# 
I *  J. Kyle Woodruff 

Project Manager 

JKWlem 

Attachments 

cc: T. Hollon 
R. Killian 
D.W. Gammon (FPC) 

4100SpnngValley. Suite 1001 - Ddas,Texas 75244 214/980-7159 I'ax980-6815 
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I. G- INFORMATION 

AC 53-251898/PSD-FL-216 

SYNOPSIS OF APPLICATION 

A. Naine and address of applicant 

Panda-Kathleen, L.P. 
4100 Spring Valley, Suite 1001 
Dallas, TX 75244 

B. Reviewing and Process Schedule 

Date of Receipt of Application: June 6, 1994 

Application Completeness Date: September 19, 1994 

C. Facility Location 

This facility is located at 800 McCue Road, Lakeland, Polk 
County, Florida. The UTM coordinates are Zone 17, 398.65 .km east 
and 3101.45 lau north. 

Facility Identification Code (SIC) 

Major Group No. 49 - Electric, Gas and Sanitary Services. 
Industry Group No. 491 - Combination Electric, Gas and 
other Utility Services. 

Industry Group No. 4911 - Electric and Other Services 
Combined. 

D. Project Description 

The proposed Panda-Kathleen, L.P., cogeneration facility in 
Polk County is classified as a major emitting facility. The 
proposed project will be capable of Producing a nominal 115 
megawatts (Mw) of electricity. The combined cycle (CC) unit d l 1  
consist of one nominal 75 MW combustion turbine (CT), one unfired 
and nominal 40 MW heat recovery steam generator (HRSG), and one 
steam turbine. The CT will be flred primarily on natural gas, with 
low sulfur fuel oil (( 0 .05%,  by weight, sulfur) as back-up. Fuel 
oil combustion shall not exceed 500 hours per year. 

The Panda-Kathleen cogeneration facility will include a host 
manufacturing operation, which will produce industrial grade 
distilled water. The host operation will utilize steam frqm the 
HRSG and wastewater from the cooling tower as its main ingredients. 
The steam will be used to transfer heat to the feed water (Cooling 
tower blowdown), causing evaporation of the distillate to take 
place. The distillate (in vapor form) is then condensed to liquid 
form in a water-cooled condenser housed in the distilled Water 
plant. The operation of the distilled water plant will produce no 
emissions of air pollutants. 

. ? 
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EXHIBIT B 

TRANSMISSION INTERCONNECTION AGREEMENT 
BETWEEN 

AND 
CITY OF LAKELAND 

PANDA - KATHLEEN, L.P. 

THIS AGREEMENT, ("Agreement") is made and entered into this day of 
-1 994 by and between Panda - Kathleen, L.P., a partnership organized and existing 
under the laws of the State of Florida, herein referred to as "PANDA", and the City of 
Lakeland, a municipality organized and existing under the laws of the State of Florida, 

to as a "PARTY" and collectively as "PARTIES," as the case may be. 
herein referred to  as "LAKELAND." PANDA and LAKELAND may be individually referred . .  

WHEREAS, PANDA desires to interconnect the electric system of LAKELAND with 
i 

Panda's Generating Station (PGS) located within LAKELAND'S service territory, and, 

WHEREAS, PANDA desires to sell electric capacity and energy to Florida Power.'..''..: ' 
Corporation ("FPC") from its PGS pursuant to the Agreement for the.purchase of firm .,.". - 

i 

j . .  

capacity and energy dated November 25, 1991 between PANDA and Florida Power .. .. '. i 
I 
! Corporation (FPC) ("PANDA/FPC Agreement") as amended from time to  time, and, 
! 

WHEREAS, the generation and transmission system of LAKELAND is 
interconnected and operating parallel with the generation and transmission system of 
FPC, and constitutes the only existing electrical path between the PGS and FPC, and 

... 
WHEREAS, under the Rules of the Florida Public Service Commission ("FPSC"), 

LAKELAND is required t o  make transmission service available, and, 

WHEREAS, the PARTIES desire to establish the terms and conditions for 
coordinated and interconnected operation of the PGS and LAKELAND'S electric system 
in such a manner that the electric capacity and energy generated by the PGS may be 
delivered to FPC consistent with Prudent Electric Practices. 

WHEREAS, the PARTIES are entering into a Transmission Construction Agreement 
("Construction Agreement") on even date herewith, pursuant to which Lakeland will 
construct, own, operate and maintain the necessary facilities to connect Lakeland's 69kv 
facilities to the PGS's 69kv facilities for delivery of electric capacity and energy 
generated by the PGS for delivery to FPC. 

NOW, THEREFORE, in consideration of the foregoing premises and of the mutual 
benefits to be obtained from the covenants herein, the, PARTIES agree as follows: 
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ARTICLE 1 
DEFINITIONS 

The following terms shall have the meanings specified in this Article 1 when capitalized 
and used in this Agreement. The meanings specified are applicable to  both the singular 
and plural. 

1.  

2. 

3. 

4. 

5. 

6 .  

7. 

a. 

9. 

10. 

Avoided Energy Costs - means LAKELAND's avoided energy costs as defined in 
Florida Public Service Commission (FPSCI Rule 25-1 7.0825 Section 2. 

Auxiliary Service - means the capacity and energy available for use by PANDA 
for backup, supplemental and maintenance requirements to be supplied under 
one of LAKELAND's filed tariffs. 

Commercial Operation Date - means the first day immediately following 
successful completion, operation and testing of the PGS as determined by 
PANDA or the date PANDA declares the PGS available for services under this 
Agreement, whichever is earlier. 

Firm Transmission or Firm Transmission Service - means the transmission service 
for delivery of energy generated by the PGS to FPC through LAKELAND's 
transmission system as described in Section 5.1 hereof. 

Transmission Charge - means LAKELAND's charge per mW, as set forth in 
Appendix A, for Firm Transmission Service for the delivery of capacity and 
energy from PANDA'S PGS to FPC. 

Incremental Losses - means the change in losses experienced on LAKELAND's 
transmission system as a result of additional energy flow from providing firm 
transmission service to PANDA as described in Section 5.4 and Appendix B. 

Incremental Loss Factor - means the Incremental Losses divided by the total 
energy delivered by PGS to LAKELAND for delivery to FPC as determined by 
LAKELAND's load flow simulations times 100. 

Initial Term - means the time period from execution of this Agreement until the 
end of the PANDAlFPC Agreement, unless extended pursuant thereto, or 
succeeded by another agreement between FPC and Panda. 

Nominated Transmission Service Level - means the level of Transmission Service 
initially nominated or as revised by PANDA pursuant to Section 5.1 hereof. 

Interchange Meter Point - means that point on LAKELAND's 69 kV system a t  
which the power received from the PGS and the power provided to the PGS for 
standby and/or supplemental service requirements are measured. 

i 

2 



DRAFT. 12/15/94 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

Interconnection Point - refers to the point in the 69 kV system where 
LAKELAND'S line terminates on PANDA'S take-off structure. 

Fiscal Year - The twelve month period from October 1 through September 30 

Facilities - All 69 kV facilities being constructed by LAKELAND and PANDA 
pursuant to the Construction Agreement including but not limited to transmission 
lines, support structures breakers, transformers and protective equipment 
deemed necessary for the delivery of energy from the PGS to LAKELAND'S 
system. 

Facilities Completion - means the date on which LAKELAND provides written 
notice to PANDA that Firm Transmission capacity as described in Appendix C is 
available. 

Prudent Electrical Practices - means LAKELAND'S prudent practices, methods 
and equipment, that are commonly used and changed from time to time to  
provide electric capacity and energy to Lakeland's retail and wholesale 
customers. Such practices shall meet or exceed the National Electric Safety Code 
and other generally recognized utility practices. 

Start-up Energy - means energy generated by the PGS from the initiation of PGS 
operation until the Commercial Operation Date, excluding Test Energy. 

Test Energy - means energy generated by the PGS for purposes of performance 
testing. 

Interim Period - means the period of time between energization of the 69 kV 
LAKELANIXPANDA interconnection and the Commercial Operation Date. 

Qualifying Facility (OF) - means a facility meeting the requirements defined in 
FPSC Rule 25-1 7.080. 

! 

. 3  
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ARTICLE 2 
TERM OF CONTRACT 

SECTION 2.1 - TERM 

1. This agreement is in full force and effect as of  the date first written above and 
shall continue throughout the Initial Term and thereafter shall automatically be 
extended for succeeding periods of three (3) years each, except that this 
Agreement may be canceled by either PARTY at  the end of Initial Term or any 
such extension thereto, upon written notice to the other PARTY, two (2 )  years 
prior to the end of the Initial Term or any such extension thereto, or a t  any time 
thereafter upon mutual written agreement between the PARTIES. 

1. By LAKELAND Notwithstanding the above, this Agreement may be terminated 
at the sole option of LAKELAND upon thirty (30) days written notice to  PANDA 
if (1) the PANDAlFPC Agreement is terminated and PANDA is unable to  secure 
a replacement purchaser of its electric power within two (2 )  years, (21 for 
PANDA default as per Section 8.4 hereof, or (3) if there will be an adverse tax 
impact on LAKELAND’S bond status as described in Section 2.3, and neither 
Party shall thereafter have any further liability or obligation hereunder, except as 
may have occurred or been incumbered prior to such notice of termination. 

2.  By PANDA. Notwithstanding the above, this Agreement may be terminated at 
the sole option of PANDA upon thirty (30) days written notice t o  Lakeland (1) 
for LAKELAND default as per Section 8.4 hereof or (2 )  in the event PANDA is 
unable to obtain financing for the facility or otherwise cancels its plans to 
construct the PGS, and neither PARTY shall thereafter have any further liability 
or obligation hereunder, except as may have occurred or been incumbered prior 
to such notice of termination. 

SFCTION 2.3 - UNDERSTANDING OF TAX IMPLICATIONS 

Under Florida Public Service Commission Rule 25-1 7.088, paragraph (61, an electric 
utility, including municipally owned utilities, must provide transmission service to  a 
Qualifying Facility (OF) provided: 

( 6 )  An electric utility may deny, curtail, or discontinue 
transmission service to a qualifying facility if the provision 
of such service would adversely affect the adequacy, reliability 
or cost of providing electric service to the utility’s general 
body of retail and wholesale customers. 

This Agreement is being entered into by LAKELAND on the assumption that this 
Agreement and the transactions contemplated by this Agreement will not affect 

4 
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LAKELAND's outstanding bonds, nor the ability of LAKELAND to issue bonds, the 
interest on which is excluded from gross income for federal income tax purposes. 

LAKELAND is entering this Agreement based on an opinion from its Bond Counsel, 
included as Appendix D, that this Agreement and the transactions contemplated thereby 
may result in "private business use" of LAKELAND's electric system within the meaning 
of Section 141 of the Internal Revenue Code (the "Code"), but such private business use 
of LAKELAND's electric system is acceptable under said Code. However, in the event 
of a change in law or material fact, other than LAKELAND entering into subsequent 
transactions to transmit power for additional private generators, causes the private 
business use of LAKELAND's electric system contemplated herein to be unacceptable 
under the provisions of said Code, and LAKELAND's Bond Counsel is unable to render 
an unqualified opinion that interest on any bonds issued or to be issued by LAKELAND 
is excluded from gross income for Federal Income Tax purposes, LAKELAND agrees to 
continue to provide Firm Transmission Service to PANDA in accordance with the rates, 
terms and conditions of LAKELAND's published Firm Transmission Service Tariff then 
in effect for the service required. Bond Counsel's opinion shall take into account the use 
of LAKELAND's electric system by PANDA and any other persons, their successors 
and/or assigns (other than "exempt persons" within the meaning of Section 150 of the 
Code) using the electric system a t  the date of execution of this Agreement. This 
accounting shall exclude the use of the electric system by other persons who are not 
exempt persons who commence using the electric system subsequent to the date of 
execution of this Agreement. LAKELAND agrees to reinstate all applicable portions of 
this Agreement on such date as Bond Counsel is able to render an unqualified opinion. 
Further, LAKELAND agrees to immediately commence good faith negotiations with 
PANDA to incorporate and/or modify such provisions of this Agreement necessary to 
remedy such adverse circumstances. In the event of termination of this Agreement, this 
paragraph and the one immediately above shall survive and be in full force and effect. 

ARTICLE 3 
INTERCONNECTION 

The PARTIES agree, pursuant to the terms of this Agreement, to interconnect their 
electrical systems a t  the Interconnection Point and to that end, each PARTY shall obtain 
the necessary permits and shall construct and/or have constructed (including the receipt 
of all permits necessary thereto), maintain and continue in operation i ts facilities and 
equipment necessary for the interconnected operation of the two systems. 

PANDA will provide LAKELAND with any control and protective relay design for 
PANDA'S system and/or changes thereto prior to the changes being made. LAKELAND 
will be informed with sufficient time to make any necessary changes to its system 
necessary to coordinate with changes made by PANDA. 

The design, operation and maintenance of PGS's 69 kV control and protective equipment 

5 
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shall conform with Prudent Electrical Practices as demonstrated by LAKELAND for its 
facilities. 

LAKELAND shall provide kWh, Watt and Var telemetry signals for use by PANDA and 
FPC. PANDA shall provide reasonable and suitable space for LAKELAND'S metering and 
associated equipment as required. PANDA shall also allow LAKELAND access to said 
equipment for routine maintenance and repair with reasonable notice. 

ARTICLE 4 
OPERATING COMMllTEE 

Each PARTY shall appoint a member and an alternate to an operating committee (the 
"Operating Committee"), and so notify in writing the other PARTY. The Operating 
Committee shall hold an annual meeting in the first four months of the Fiscal Year and 
review the duties set forth herein. This committee shall hold other meetings at the 
request of either PARTY, at a time and place agreed upon by the members. Each 
PARTY'S representative and alternate shall be a responsible person working with the day- 
to-day operations of said PARTY'S respective power system. The Operating Committee 
shall represent the PARTIES in all matters arising under this Agreement which may be 
delegated to it by mutual agreement of the PARTIES. 

ARTICLE 5 
TRANSMISSION AND OTHER SERVICES 

SECTION 5.1 - TRANSMISSION SERVICE PROVIDED 

Beginning on the Commercial Operation Date, LAKELAND shall provide Firm 
Transmission Service to PANDA in an Initial Nominated Transmission Service Level of 
11 5 megawatts of generation capacity from the PGS facility to FPC, provided Faciiities 
Completion has occurred. PANDA shall have a one-time option to adjust the initial 
Nominated Transmission Service Level by a decrease of up to ten percent, Le., to  an 
adjusted Nominated Transmission Service Level. In the event the Commercial Operation 
Date occurs prior to Facilities Completion, LAKELAND shall, beginning on the Commercial 
Operation Date, provide Firm Transmission Service to PANDA up to the level of capacity 
available in accordance with Prudent Electric Practices and upon the date of Facilities 
Completion, provide Firm Transmission Service to PANDA for the Nominated 
Transmission Service Level of generation capacity and energy from the PGS to FPC. The 
service provided, "Firm Transmission Service" hereunder, shall be the reservation andlor 
use of transmission capacity for the receipt of electric capacity and energy generated by 
the PGS and for the delivery of the same quantity of electric capacity and energy to 
LAKELAND'S interconnection points with FPC ("Delivery Point") that are operated 
pursuant to the contract for interchange service between Florida Power Corporation and 
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LAKELAND dated November 3, 1980, as amended ("LAKELANDIFPC Agreement"). 
Characteristics, terms and conditions of this service are described in Characteristics of 
Service, Appendix C, which is added hereto and made a part hereof. 

Notwithstanding the above, if at any time in the future should LAKELAND offer "energy 
brokering services", PANDA may elect to convert a portion (not to exceed forty (40) 
megawatts) of the Nominated Transmission Service Level of 11 5 megawatts, from Firm 
Transmission Service to Non-Firm Transmission Service. 

The charge for Firm Transmission Service provided pursuant to this Agreement will be 
the rate set forth on Appendix A, Transmission Charge; Rate for Delivery of Facility 
output. 

The Transmission Charge for Firm Transmission Service shall be based on the Nominated 
Transmission Service Level subject to the right of PANDA to decrease said capacity 
reservation in accordance with the term of the PANDA/FPC Agreement and will 
commence upon the Commercial Operation Date. LAKELAND will provide and PANDA 
will pay for Firm Transmission Service of a minimum of one hundred fifteen (1 15) mega 
watts at all times, except during a period of a scheduled outage or bona fide Force 
Majeure event. 

SECTION 5 .2 - ORDER OF TRANSM ISSION SERVICE PRIORITY 

LAKELAND shall provide Firm Transmission Service to PANDA with priority after 
wholesale and territorial retail customers and other existing firm commitments and ahead 
of future Firm Transmission Service, and all non-firm agreements. Priority within this 
general class of service will be based on the date of the executed agreement with earlier 
dates taking precedence. 

SECTION 5.3 - INTERIM PERIOD TRANSMISSION SERVICE 

During the Interim Period LAKELAND shall, at the request of PANDA, provide 
transmission service to PANDA up to the Nominated Transmission Service Level in 
accordance with Prudent Electrical Practices as limited by the maximum capacity 
reservation in Appendix C. Such service shall be provided in accordance with the 
charges, terms, and conditions of LAKELAND'S non-firm transmission rate schedule in 
effect a t  the time of the request. 

Similarly, LAKELAND agrees not to impose a Transmission Charge on PANDA to the 
extent that a Force Majeure event, as defined in the PANDA/FPC Agreement, prevents 
either PARTY hereto from fulfilling its obligations thereunder. 

SECTION 5.4 - CHARGES FOR TRANSMISSION LOSSES 
- ,  

7 
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PANDA will provide transmission losses for all energy delivered from PGS to FPC by 
LAKELAND. Energy supplied for losses will be determined as the product of Lakeland’s 
Incremental Loss Factor divided by 100 and the respective energy delivered for FPC to 
the Interchange Meter Point. The Incremental Loss Factor shall never be less than 0 nor 
greater than 0.5%. Lakeland would expect Panda‘s actual charges for losses to be 0 for 
the foreseeable future, based on Lakeland’s present system configuration and planned 
system additions. 

The Incremental Loss Factor will be reviewed by LAKELAND at least annually and may 
be changed or amended upon a t  least 30 days notice to PANDA. LAKELAND will use 
the same load f low analysis to calculate Incremental Losses as it uses to calculate 
average transmission system losses for the purpose of its T-1 Transmission Tariff. 

Should PANDA at some subsequent date choose to have LAKELAND provide for 
transmission losses LAKELAND, a t  its option may do so. Should LAKELAND agree to 
provide PANDA’S transmission losses, except for during the Interim Period, LAKELAND 
shall provide its transmission losses under this Agreement, such that the energy 
delivered to LAKELAND from the PGS at the Interchange Meter Point is equal to  the 
energy delivered by LAKELAND to FPC. 

Should PANDA request and LAKELAND agree to provide for PANDA’S transmission 
losses the charge for making up said losses shall be the daily demand and energy 
charges as contained in Rate Schedule SS-1, Exhibit 1 as amended from time t o  time. 

The Incremental Loss Factor will be reviewed by LAKELAND at least annually and may 
be changed or amended upon at least 30 days notice to PANDA. LAKELAND will use 
the same load flow analysis to calculate Incremental Losses as it uses to calculate 
average transmission system losses for the purpose of its T-1 Transmission Tariff. 

SECTION 5.5 - START-UP AND TEST ENERGY 

Prior to the Commercial Operation Date, LAKELAND will accept Start-up and Test Energy 
from the PGS as requested by PANDA upon reasonable notice provided such energy will 
not adversely affect the operation of LAKELAND’S electrical system. During the period 
that the PGS is generating energy for purposes of determining completion under the 
construction contract for the PGS (performance testing), LAKELAND shall accept such 
Start up and Test Energy from the PGS unless PANDA adversely affects the operation 
of LAKELAND‘S electrical system. Energy supplied under start-up and testing will be 
purchased a t  LAKELAND’S As-Available Energy Costs at the time energy is supplied. 

SECTION 5.6 - AUXILIARY SERVICE 
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Upon Facilities Completion PANDA shall receive Auxiliary Service from the 69 kV meter 
point. PANDA may take Auxiliary Service from LAKELAND at  any time in accordance 
with the rate tariff selected. PANDA at  its option may select to receive service under 
provisions of applicable rate tariffs, as provided in Exhibit 1, or any other applicable tariff 
which may be offered. 

ARTICLE 6 
OPERATING ARRANGEMENTS 

SECTION 6.1 - PARALLEL OPERATIONS 

The PGS shall be operated in parallel with LAKELAND'S electrical system in accordance 
with Prudent Electrical Practices necessary for the safe operation of the PARTIES' 
systems. Synchronization of the PGS with the LAKELAND electric system shall occur 
at the PGS 69 kV breaker on the PGS side of the Interconnection Point and shall be 
performed by PANDA. 

PANDA will give LAKELAND at least 30 minutes notification prior to synchronization or 
breaker closing. 

When capacity and energy are flowing from the Interconnection Point to the PGS the 
latter will be a LAKELAND load and such capacity and energy will be charged in 
accordance with Section 5.6. When capacity and energy are being delivered by the PGS 
to the Interconnection Point, the PGS will be operated within FPC's control area. 
LAKELAND'S generation system will be controlled such that there is a net f low of PGS 
generated energy on LAKELAND'S electrical system of zero (0) MW. Losses will be 
provided by PANDA in accordance with Section 5.4, unless LAKELAND is requested by 
PANDA to provide losses. LAKELAND will not bank or provide a storage account for 
PANDA. LAKELAND assumes no responsibility for generating capacity reserves on 
behalf of PANDA. 

PANDA and LAKELAND shall each have control of the tripping of the breaker 
interconnecting the PGS to LAKELAND'S electric system. LAKELAND shall also have the 
capability to block PANDA'S closing of the breaker interconnecting the PGS to 
LAKELAND'S electric system. 

SECTION 6.2 - REACTIVE KVA 

It is anticipated that  the PGS will be operated a t  unity power factor a t  the Interchange 
Meter Point while the unit is running, unless otherwise agreed by the PARTIES. 

! 

SECTION 6.3 - MAINTENANCE SC HEDULES 
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Each PARTY will provide the other with operating and maintenance schedules which may 
affect this Agreement or the other PARTY’S operations and will provide timely 
notification of any changes, additions or modifications thereto. Each PARTY shall make 
a good faith effort to  coordinate maintenance schedules which may adversely affect the 
other PARTY. 

Responsibilities for setting and testing of metering and protective equipment is shown 
in Appendix E. 

SECTION 6.4 - DISTURBANCES - SAFETY AND TECHNICAL STANDARDS 

Each PARTY shall, insofar as practicable, protect, operate and maintain its system and/or 
facility in accordance with Prudent Electrical Practices as to avoid or minimize the 
likelihood of disturbances which might cause, impairment of, or jeopardy to, the other 
PARTY or to service of the customers of the other PARTY, or in systems interconnected 
therewith. 

ARTICLE 7 
METERING 

SECTION 7.1 - METERING 

Necessary metering equipment to permit determination of the amounts of electric 
capacity and energy transmitted over the Interconnection Point shall be owned and 
maintained by LAKELAND in the PGS switch yard. Metering for the 69 kV 
interconnection shall be located in accordance with LAKELAND’S published rules and 
regulations for electric service as revised from time to time. Such meters shall be owned 
and maintained by LAKELAND. All meters included in said equipment shall be sealed and 
shall, except in an emergency, be opened only in the presence of authorized 
representative of both PARTIES hereto. LAKELAND shall inspect and test the meters 
and associated equipment annually in the presence of authorized PANDA personnel, 
unless otherwise mutually agreed. If any test or inspection shows any metering facilities 
to  be inaccurate by more than one percent (1%) fast or slow, the meter or other 
equipment found to  be inaccurate or defective shall be repaired, adjusted, or replaced 
promptly. Any billing adjustments shall be in accordance with Section 7.2 below. 

At the written request of PANDA, LAKELAND shall make additional tests of any or all 
such meters in the presence of PANDA representatives. However, the cost for such 
tests shall be borne by PANDA unless the percentage of error is found to be greater than 
one percent (1 Om) fast or slow, in which case they shall be borne by LAKELAND. 

SECTION 7.2 - METER READING 
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Telemetered meter readings of capacity and energy received by LAKELAND from the PGS 
shall be used to determine hourly, daily and monthly energy transfer from the PGS to 
LAKELAND/FPC interconnections and will be the basis for loss determination as per 
Section 5.4 hereof. Such readings shall be confirmed, and if necessary adjusted, no 
less than once each month by comparison with actual interconnection kWh readings. 

Meter readings of capacity and energy delivered to PGS shall be used to determine the 
capacity and energy-flowing to the PGS from the Interconnection Point and will be the 
basis for charges as per the appropriate rate schedule selected by PANDA. 

All meter readings related to billing accounts shall be recorded a t  2400 (1 2 midnight) on 
the last day of each month as practical. A statement shall be assembled and 
summarized a t  the beginning of the following month for billing and recording purposes. 
Should billing meters fail to  register accurately a t  any time, energy and capacity 
determinations during the period of failures shall be determined by the back-up metering 
installation. 

Any adjustment shall be a credit or additional charge to the monthly billing statement for 
the following month. 

ARTICLE 8 
BILLING AND PAYMENT 

SECTION 8.1 - PRESFN TATION AND PAYMENT FOR ELECTRIC SFR VICES 

Upon the Commercial Operation Date, LAKELAND, shall submit to PANDA, as promptly 
as practicable after the first of each month, a monthly billing statement indicating the 
amount due for the Transmission Charge, Incremental Losses and Auxiliary Service. 

The amount due for the Transmission Charge shall be due in advance and will be billed 
for the following month. The amount due for LAKELAND supplied Incremental Losses 
and Auxiliary Service shall be due in arrears and will be billed for the preceding month. 
As promptly as practicable after the Commercial Operation Date LAKELAND shall submit 
to PANDA an initial billing statement including Transmission Service Charges, prorated 
on a thirty day month, for the number of days such service is to be used during the 
month Commercial Operation occurs and Transmission Charges for the month following 
Commercial ODeration. 

All bills shall be due and payable within thirty (30) days from the date billing occurs as 
determined by the billing date indicated on the billing statement. 

Bills not paid within thirty (30) days from the date of billing as indicated on the billing 
statement shall be termed delinquent and be assessed a late fee in accordance with 

11 
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LAKELAND'S credit and collection policy and procedure, as revised from time to time. 

If utility industry practice regarding billing methods should change as a result of 
technological advances, the PARTIES shall cooperate to modify the billing methods 
described herein by mutual agreement to reflect such changed practices. 

During the Interim Period, LAKELAND shall bill PANDA for Non-Firm Transmission Service 
in accordance with its published rate. 

SECTION 8.2 - DISPUTED BILL 

In case any portion of any bill is in bona fide dispute, the undisputed amount shall be 
payable when due in accordance with Section 8.1 and 8.3. Upon determination of the 
correct amount, the remainder, if any, shall become due and payable and subject to a 
late fee in accordance with Section 8.1 hereof. If within a reasonable period of time the 
PARTIES cannot agree, either PARTY may exercise all remedies available at law or 
equity. 

SECTION 8.3 - OVERCHARGES AND REFUNDS 

Any overcharges shall accrue interest at the same monthly rate (percentage) as does the 
late fee imposed in accordance with Section 8.1 hereof, and shall be refunded as soon 
as agreed upon or resolved through formal processes. 

SECTION 8.4 - DEFAULT 

Should PANDA be delinquent in paying any undisputed portion of its monthly bill, 
LAKELAND will provide notice by registered mail of non-receipt, and if PANDA should 
fail to make payment within ten (10) days of receipt of such notice PANDA shall be 
declared in default and service may be interrupted. Notice of such default will be served 
by registered mail to  PANDA. Should PANDA remain in default for non-payment for a 
period of 60 days after the service of the notice pursuant to Section 13.4 hereof, this 
Agreement may be terminated a t  the sole discretion of LAKELAND. 

Should LAKELAND fail to comply with any of the material terms and conditions of this 
Agreement and fail to conform to said material terms and conditions within sixty (60) 
days following a written demand by PANDA to do so, PANDA may declare LAKELAND 
in default. In the event of a LAKELAND default, PANDA may exercise all remedies 
available a t  law or in equity, subject to the limitations set out in Article 1 1.2. 

ARTICLE 9 
FORCE MAJEURE 
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SECTION 9.1 - FORCE MAJEURE EVENTS 

Except for any pre-existing obligations of either PARTY to make payments to the other 
PARTY, should either PARTY be delayed in or prevented from performing or carrying out 
any of the agreements, covenants, or obligations made by and imposed upon the said 
PARTY by this Agreement, including all covenants and obligations made in the attached 
appendices by reason of or through strike, stoppage in labor, failure of contractors or 
suppliers of materials to the extent said failure is due to Force Majeure as described 
herein, riot, fire, flood, ice, storm, sinkholes, invasion, civil war, insurrection, military or 
usurped power, order of any court, order of any civil or military authority either de facto 
or da jure, explosion, act of God or the public enemies, failure or malfunction of system 
facilities, unscheduled outage or any other cause reasonably beyond its control and not 
attributable to its neglect; then and in such case or cases, the PARTY experiencing Force 
Majeure which cannot be eliminated by diligent effort by the experiencing PARTY, shall 
be relieved of its duty to  perform under this contract to the extent caused by the Force 
Majeure and shall not be liable to the other PARTY for or on account of any loss, 
damage, injury, or expense (including but not limited to consequential damages and cost 
of replacement power) resulting from or arising out of such delay or prevention, 
provided, however, that the PARTY suffering such delay or prevention shall use all 
commercially reasonable efforts to remove the cause or causes thereof and provided, 
further, that neither PARTY shall be required by the foregoing provisions to settle a strike 
except when, according to its own best judgement, such a settlement is not to its 
detriment. The PARTY experiencing Force Majeure will promptly notify the other PARTY 
of Force Majeure events. 

SECTION 9.2 - EXTENSIONS DUE TO DELAYS RESUL TlNG FROM FORCE MAJEU RE 

Should one or more delays, resulting from Force Majeure as defined in Article 9, occur 
during the Initial Term of the Agreement, said term shall automatically be extended for 
a period of time equal to  the sum of all such delays up to a maximum of two (2) 
additional years. Should one (1) or more such delays occur during any extension of the 
Initial Term of the Agreement, said extension shall automatically be extended for a period 
of time equal to the sum of all such delays up to a maximum of one (1) additional year. 

Should one (1) or more delays resulting from an event of Force Majeure under the 
PANDA/FPC Agreement extend the Initial Term of the Agreement, said term shall be 
extended for the same period of time up to a maximum of five (5) years. This extension 
shall include, rather than be In addition to, any extension of the Initial Term in the 
paragraph next above. 

Notwithstanding the foregoing, the PARTIES hereto agree and acknowledge that the 
Initial Term of this Agreement shall be coterminous with the term of the PANDAlFPC 
Agreement including any and all extensions thereto as provided and allowed therein. 

13 
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ARTICLE 10 
INSURANCE 

SECTION 10.1 - INCEPTION OF INSURANCE 

PANDA shall provide to LAKELAND evidence that it has in force insurance meeting the 
requirements specified herein before Firm Transmission Service is provided for PANDA. 
PANDA shall, a t  its sole expense, maintain such insurance throughout the duration of 
this Agreement. 

SECTION 10.2 - EVIDENCE OF INSURANCE 

Certificate of Insurance - certificates of insurance in triplicate evidencing the insurance 
coverage required by this Agreement shall be filed with LAKELAND before transmission 
service is provided to  PANDA. Renewal certificates of insurance shall be furnished 
within 30 days prior to  the expiration of the policy to be renewed. 

SECTION 10.3 - INSURANCE REQUIREMENTS 

1. Comprehensive General Liability: This insurance shall be an "occurrence" type 
policy written in comprehensive form and shall protect PANDA and the additional 
insureds against all claims arising from bodily injury, sickness, disease, or death of 
any person other than PANDA'S employees or damage to property of LAKELAND 
or others arising out of any act or omission of PANDA or its agents, employees, or 
subcontractors. This policy shall also include protection against claims insured by 
usual personal injury liability coverage, a "protective liability" endorsement to  insure 
the contractual liability assumed by PANDA under any Indemnification provided 
herein. 

The liability limits shall not be less than: 

Personal injury and 
property damage 

Sl,OOO,OOO combined 
single limit each occurrence 

SECTION 10.4 - ADDITIONAL REMEDY 

Compliance with the insurance requirements of this Agreement shall not limit the liability 
of PANDA to LAKELAND or its City Commission members, officials, officers or 
employees. Any remedy provided to LAKELAND or its City Commission members, 
officials, officers and employees by the insurance shall be in addition to  and not in lieu 
of any other remedy available under this Agreement or otherwise. 

SECTION 10.5 - UNAVAILABILITY OF INSURANCE 
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In the event it becomes commercially impracticable for PANDA to obtain insurance 
meeting the requirements of this Article 10, PANDA shall notify LAKELAND and the 
PARTIES shall negotiate in good faith toward a temporary modification of this Article. 
LAKELAND shall have no obligation to accept any modification which, in the reasonable 
opinion of LAKELAND, would result in inadequate or inappropriate insurance. PANDA 
shall be considered in default under this Agreement any time PANDA is not incompliance 
with the insurance requirements of this section. PANDA shall have sixty (60) days from 
LAKELAND'S notice of inadequate or inappropriate insurance to obtain coverage in 
compliance with the requirements of this section. 

SECTION 10.6 - LAKELAND'S SELF-INSURANCE 

PANDA understands that LAKELAND is a self-insured municipality, and hereby accepts 
LAKELAND'S self-insurance program as being sufficient for the Firm Transmission 
Service to be provided by LAKELAND a outlined herein. LAKELAND'S self insurance 
program is set forth in City Ordinance No. 2734. 

ARTICLE 11 
INDEMNIFICATION AND LIMITATION OF PANDA REMEDIES 

SECTION 11.1 - INDEMNIFICATION 

Hold Harmlessllndemnification: To the fullest extent permitted by laws and regulations, 
each PARTY hereto shall defend, indemnify, and hold harmless the other PARTY, its 
officers, directors, agents, guests, invitees, and employees from and against all claims, 
damages, losses, and expenses, (including but not limited to fees and charges of 
engineers, architects, attorneys, and other professionals and court and arbitration costs) 
arising out of or resulting from any willful misconduct or negligence in the performance 
or nonperformance of this Agreement by said indemnifying PARTY, said PARTY'S 
contractor, subcontractor, or any person or organization directly or indirectly employed 
by any of them to perform or furnish any of the work under this Agreement, or anyone 
for whose acts any of them may be liable. 

This indemnification is intended to be solely for the benefit of the PARTIES hereto and 
their respective heirs, successors and assigns. It is not the intent of this Agreement 
that  the right of an indemnitee to indemnity under this Agreement shall waive any 
defense, immunity or other limitation of liability which would be applicable to the 
indemnitee in the absence of this Agreement. 

SECTION 11.2 - LIMITATION OF REMEDIES 
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Notwithstanding anything in the Agreement to the contrary, neither PARTY shall have 
any liability to the other PARTY, whether based on contract, warranty, tort, strict 
liability, contribution, indemnity or otherwise, for consequential, incidental, special, 
indirect, exemplary, or punitive damages of any other kind or nature whatsoever, 
resulting from the performance, non-performance or breach of the Agreement. Except 
with respect to direct damages resulting from willful misconduct or gross negligence, 
PANDA'S sole remedy against LAKELAND shall be specific performance. For purposes 
of this Section, the terms "willful misconduct" and "gross negligence" shall be limited 
to action knowingly taken or not taken LAKELAND with either the intent to  cause injury 
or damage to the person or tangible property of another or with the actual knowledge 
that such action or in-action is a material breach of the provisions of this Agreement. 
Willful misconduct or gross negligence shall not include action taken in good faith which 
is necessary to protect property, personnel or the public safety. 

Notwithstanding anything in the Section 11.2 or any other provision in this Agreement 
which may be to the contrary, and regardless of the number of acts or omission, or the 
number of persons committing such acts or omissions, or the number of claims, 
demands, suits, proceeding or claimants, the maximum liability of LAKELAND to PANDA 
in those situations wherein Florida Statute Section 768.28 (or its successor) is applicable 
shall be the monetary limits set forth in said statute. For the purposes of this Section, 
all damages resulting from the same or substantially the same or a series of related 
accidents, happenings or events shall be considered as arising out of the same 
occurrence. 

ARTICLE 12 
MISCELLANEOUS 

SECTION 12.1 - RATE SC HEDULE C HANGES 

Rate Schedules GSLD, GSX-3, IS, SS-1 and SS-2 contained herewith as Exhibit 1 may 
be changed or amended at  any time in accordance with LAKELAND'S standard rate- 
changing procedures, provided that any revised rate making methodology adopted by 
LAKELAND and the rates resulting therefrom shall be consistent with standard industry 
practice, and that the rates as changed shall be just and reasonable and non- 
discriminatory. Such changes shall become effective, prospectively only, upon the date 
determined by LAKELAND. PANDA shall have the right to prior notice of any proposal 
by LAKELAND to increase the rates contained herein and the right to be heard in any 
proceeding to consider such a proposal. 

SECTION 12.2 - WAIVERS 
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Any waivers a t  any time by either PARTY of its rights with respect to the other PARTY 
or with respect to  any matter arising in connection with this Agreement shall not be 
considered a waiver with respect to any subsequent default or matter. 

SECTION 12.3 - NOTICES 

Except as otherwise specified herein, any notice, demand, or request required or 
authorized by the Agreement shall be deemed properly given if mailed postage prepaid, 
to City of Lakeland; 501 East Lemon Street; Lakeland, Florida 33801-5050 and Panda - 
Kathleen, L.P.; 4100 Spring Valley; Suite 1001; Dallas, Texas 75244. 

Notices to LAKELAND should be directed to  LAKELAND’S Managing Director. Notices 
to PANDA should be directed to the Project Manager. 

Either PARTY may amend its names and addresses for notice purposes hereunder by 
notifying the other PARTY pursuant to the notice procedures set out herein. 

SECTION 12.4 - AMENDMENT OF AGREEMENT 

Any amendment of or supplement to this Agreement shall be in writing, executed by the 
PARTIES hereto and shall specify the date such amendment or supplement shall become 
effective. 

SECTION 12.5 - ASSIGNMENT 

This Agreement shall inure to the benefit of and be binding upon the successors and 
assigns of either of the PARTIES, and insofar as permitted by law, any receiver or trustee 
in bankruptcy, receivership or reorganization of either PARTY. This Agreement shall not 
be transferred or assigned by either PARTY without the written consent of the other 
PARTY which consent shall not be unreasonably withheld or delayed. Lakeland 
recognizing that this Agreement may be assigned in connection with (x) a financing or 
refinancing (including, without limitation, a satelleaseback); ( y )  a sale of all or 
substantially all of the assets of PANDA or (z) certain mergers or other reorganizations, 
hereby consents to such assignments and further agrees that this Agreement shall inure 
to the benefit of any such assignee exercising any rights or remedies available to it by 
law or contract with respect to possession. control or operation of PANDA‘S Generating 
Facility, provided, however, (i) any such assignee agrees to adhere to the provisions of 
this Agreement; (ii) the assignment shall not relieve PANDA of its obligations or 
undertakings under this Agreement, and (iii) immediately following an assignment 
pursuant to (y) and ( z ) ,  Panda Energy Corporation or one of its affiliates shall own a 
controlling interest in PANDA’S Generating Facility and shall be the operator thereof. 
This Agreement shall not otherwise be transferred or assigned by either Party without 
the written consent of the other Party, which consent shall not be unreasonably withheld 
or delayed. 
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SECTION 12.6 - CAPTIONS 

All indices, titles, subject headings, section titles and similar items are provided for the 
purpose of reference and convenience and are not intended to be inclusive, descriptive, 
definitive or to affect the meaning of the contents or scope of this Agreement. 

SECTION 12.7 - LAW GOVERNING 

Subject to federal law, all questions concerning the validity and enforceability of this 
Agreement and its terms and conditions, as well as questions concerning the sufficiency 
or other aspects of performance under the terms and conditions of this Agreement, shall 
be governed by the laws of the State of Florida. Any litigation arising out of the 
operation or interpretation of this Agreement shall be instituted in the appropriate state 
or federal court in Florida. 

SECTION 12.8 - COU NTERPARTS 

This Agreement may be executed in t w o  or more counterparts, each of which shall be 
deemed an original but all of which together shall constitute one and the same 
instrument. 

SECTION 12.9 - ENTIRE AGREEMENT 

This Agreement constitutes the entire Agreement between the PARTIES hereto with 
respect to the transmission of energy and capacity from PANDA’S PGS to FPC. Each 
PARTY confirms that it is not relying upon any representations or warranties of the other 
PARTY, except as specifically set forth herein or as set forth in writing hereafter. 

SECTION 12.10 - APPENDICES AND FXHl6lTS 

Appendices attached hereto are a part of this Agreement. Exhibits are attached hereto 
for informational purposes. 

SECTION 12.1 1 - REPRESENTATIONS BY PANDA 

As of the date of this AGREEMENT, the sole General Partners of PANDA are 

IN WITNESS WHEREOF, the PARTIES have issued this Agreement to  be executed by 
their duly authorized officers, and copies delivered to each PARTY, as of the day and 
year first above stated. 

. ,  
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CITY OF LAKELAND, FLORIDA Panda - Kathleen, L.P. 

By: By: 
Ralph L. Fletcher, Mayor 

Its: 

Attest: Attest: 

Its: 
Paula K. Hoffer, City Clerk 

Approved as to form and correctness: 

By: 
Joseph P. Mawhinney, City Attorney 
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Appendix A 

TRANSMISSION CHARGE 
RATE FOR DELIVERY OF FACILITY OUTPUT 

PANDA shall pay LAKELAND a transmission charge ("Transmission Charge") for each 
year during the  Term of this Agreement. For the period beginning with the facility's 
commercial operation, and ending September 30, 1996, the Transmission Charge shall 
equal $3,574.27 per megawatt per year. For each subsequent annual fiscal period 
beginning October 1, 1996, theTransmission Charge shall equal the product of PANDA'S 
immediately preceding fiscal year's Transmission Charge and the Adjusted Escalation 
Factor not to exceed 103%, for said subsequent year. 

Each year's 'Escalation Factor' shall equal the percentage obtained by dividing the 
present year's Transmission Service Costs by the immediately preceding year's 
Transmission Service Costs. That portion of the Escalation Factor above 103% shall be 
carried forward cumulatively by the addition of that portion of the Escalation Factor above 
103% to the preceding year's Cumulative Balance, said balance being zero (0) as of 
September 30.1997. 

The Adjusted Escalation Factor for each year shall be developed by reducing the 
Cumulative Balance; but never below zero, in the amount necessary to bring the 
subsequent year's escalation factor up to 103% or the Cumulative Balance to zero. The 
Cumulative Balance shall be carried forward through the term of this Agreement and be 
terminated. 

Transmission Service Costs shall be based on Lakeland's revenue requirements for 
Transmission Service used for LAKELAND'S Firm Transmission Tariff divided by the total 
of LAKELAND'S available generating and contract long term (exceeding eleven months) 
capacity unless such contract long term capacity is purchased for reasons other than 
capacity requirements on LAKELAND'S system. 

While the PARTIES acknowledge that LAKELAND is not required to obtain approval of its 
transmission tariffs from the Federal Energy Regulatory Commission ('FERC'), the 
PARTES nevertheless agree that the traditional standards utilized by FERC in its review 
and approval of embedded-cost transmission tariffs filed by electric utilities under Section 
205 of the Federal Power Act, including FERC's Uniform System of Accounts (as indicated 
in Exhibit 2). may be used where applicable in the calculation of Transmission Service 
Costs for purposes of this Agreement. In addition, for the purposes of this Agreement, 
Transmission Service Costs shall exclude the costs associated with any transmission 
facilities placed in service by LAKELAND in advance of said facilities being used and 
useful for LAKELAND'S customers; said exclusion to continue, except to the extent that 
said facilities become used and useful. 



Appendix B 

EXAMPLE OF LOSS CALCULATION 

1. Energy Received by Lakeland from PANDA 

Total Energy Delivered for FPC 
at the lnterconnect Meter Point 

II .  Energy Losses 

A. Incremental Loss Factor 

B. Determination of Energy for Losses 

29,760 MWH X (0.0034) 

111. Energy Delivered 

Total Energy Delivered to FPC 

Energy delivered to FPC 
by Lakeland for PANDA = 

29.760 MWH 

0.34% 

= 101 MWH 

Received 
By Lakeland 
Less Losses 

29,760 MWH 

101 

29,659 MWH 
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CHARACTERISTIC OF SERVICE 
FOR 

FIRM TRANSMISSION SERVICE 

FIRM TRANSMISSION SERVICE 

Capacity Reserved 

Voltage at Facility 
Interconnection Point 69 KV Nominal 

74,900 KW & 10% 

Vokage At Other LarrelandlFPC 
Interconnection Points 2-23OKV 

(Additional Points as 
Lakeland deems necessary) 

Phases 3 

Frequency 60 Hertz Nominal 
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NEW VORK. N.Y.  10034 
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WIJU: UU: 

P.2 

David UcLaia 
Lakeland Elactria Water Utility 
501 East Lemon strert 
Laxeland, ? l o r i a  13801-4050 

Dear David: 

rfternoon I am vtiting to c d i r r p  tho v i e n  rxprwaad +.gardi 

transaction is Wac .am as Vas described at the t u .  
A8 I indicated to Y&, tho IRs in wpmcted to'irrum Propoaad 

Raqulations arfecting tax-erupt iinaneing far mioipal  utilitiar 
a t  year md a d  our vfaim are nrbjeet t o  such rogufitions, although 
w know of no reason to hliavc that such regulations vi11 k 
inconsistant v i t h  th is  advice. 

In aceor4ance vlth our taicphona convwsation o i  this 
the. 

Panda profeet to you in our January 1997 l a t t u .  I ondam A the 



M u O G E  R O S E  GuTHRIE ALEXANOER 6. F E a o o N  

180 M A I O E N  L A N E  

N E W  YORH,  N . Y .  i o o i a  - 
212-SIC -7000 - 
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Mr. David McLain 
Lakeland Electric h Water Utility 
501 East Lemon Street 
Lakeland, Florida 33801-5050 

Dear David: 

I am writing to confirm our discussion on various tax 
issues, including wheeling for cogenerators. We discussed three 
projects pursuant to which Lakeland would wheel power to Florida 
Power at your 230 kv interchange with Florida Power. 
project, a QF cogeneration facility is near the existing 
interchange. 
.discussed below will be connected to your systen at 63 kv. 
power being sold by these projects to Florida Poeez will actually 
be delivered at 230 kv. There will be a displacement effect in . 
that the 69 kv power will tend to replace power that was reduced 
from 230 jcv to 69 kv so that.in effect there is more 730 k r  power 
for sale to Florida Power. 

The Panda 

B o t h  the Panda project and the Decker project 
The 

Panda will pay all the costs necessary to connect to your 
system and will pay wheeling charges based on your T-1 wheeling 
tariff, which is regulated by FERC and filed with the Public 
Serrice Commission. 
serrices have not previously been rendered under the tariff, a 
T-1 tariff has been in effect since 1,082. It is eqec'ced that 
there will ne a 2 0  year contract with the Panda projzct prscfding 
for f i n  transsission, but at the tariff established by Lakeland 
from time to time. " F i n  transmissionn means that the service 
will be firm unless it interferes with Lakeland's service to its 
native loa<. I think this arrangeaent is similar to the JFA 
wheeling arranq-eflt covered by the 1% ruling and should not be 
considered to resu- in private use. 

We understand that although wheeling 
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burzing wood waste and producing approximately 4 0  megawatts. 
This project--is located near an existing distribution line which 
had previously been scheduled t o  be rebuilt. It is proposed that 
Lakeland rebuil2 the distribution line and at tie same time 
install a 69 k-r line. Decker will pay the cost of connezting to 
the 69.kv line. Decker may pay the incraental cost of the 69 k~ 
line, or this cost may be financed by Lakeland from revenues. 
Lakeland w i l l  also construct a substation on the 69 kv line, but 
this substation will be for the purpose of se-ming Lakeland’s 
customers rather than providing wheeling for Decker. This 
project will also be the subject of a 20-year contract providing 
firs transsission service at the cost specified in the T-I  
tiriff. For  the reasons relating to Panda, I think this wheeling 
for this project should not result in private use of your 
transnission systm. 

You indicated that you may wish to increase the size of 
the 69 kv line above that necessary to serve Decker at a cost of 
$ 2 5 0 , 0 0 0 - $ 5 0 0 , 0 0 0  in order to support a future interchange with 

I do not think this would affect our analysis of 
the Decker project. 

The Mission project is a 103-150 megawatt gas-fired 
cogeneration QF located slightly outside your se-mice area in 
Auburndale. Mission would pay all costs to interconnect their 
facility with your 230 kv line, including construction of a line 
from their facility to your existing 230 kv line. This contract 
will benerit your systen because Mission will pay the cost of an 
$aOQ,oQO circuit breaker, and the additional power flowing 
through your systen will allow you to defer construction bf an 
e-xtension of your 230 kv line for some period of time. This . 
project, unlike.the other t-do, will make essentially no use of 
your 64 kv transsission because the power both enters and leaves 
at 230 kv. 

The Decker project will be a small producer facility 

. ~ a q a  Electric. 

Because of the benefits you expect to derive from this 
facility you are prepared to agree to a wheeling concract at a 
price which is less than the T-1 tariff and which would be fixed, 
subject to ce--&ain escalators, rather than subject to change like 
the tariff. kihile the answer is not clear, I think you should 
assume for planning purposes that this contract will result in 
private use of your 230 kv transmission facilities because the 
se--Jice would be provided on a basis other than a tariff 
cvallahle to otbers and also Fecause the wheeling is not mandated 
by FE3C since the project is not in your se-?rice area. 
indicated that part of the cost of these facilities was financed 
w i t h  a $5-7 million of a $160 million 1982 bonc? issue and that 
the balance was financed with a $5-6 million of a 1985 Sunshine 
Pcol financing of approximately $30 million from a total pool of 

You 

I 

2 I 

- -. 
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$230 m i l l i o n .  S i n c e  t h e  a l l o w a b l e  p r i v a t e  u s 2  w i t h  r e s p e c t  t o  
t h e  p roceeds  o f  these i s s u e s  i s  25% and s i n c e  you had no o t h e r  
p r i v a t e  u s e  of f a c i l i t i e s  f i n a n c e d  w i t h  t h o s e  i s s u e s  t l e r e  i s  no 
p c s s i b i l i t y  k h a t  t he  t r e a t s e n t  of t h i s  wheel ing  a s  p r i v a t e  u s e  
would a d v e r s e l y  affect  t h o s e  i s s u e s .  Althouqh it would be 
r e l e v a n t  t o  any advance r e f u n d i n q  of t h o s e  i s s u e s ,  you have 
i n d i c a t e d  tha t  there i s  no p o s s i b i l i t y  of advance refunding  t h o s e .  
f i n a n c i n g s .  It is p o s s i b l e ,  however, t h a t  the p r i v a t e  use  from 
t i is  f a c i l i t y  would be r e l e v a n t  i n  e v a l u a t i n g  the p r i v a t e  use of 
any a d d i t i o n  t o  your  230 kV t r a n s s i s s i o n  f a c i l i t i e s ,  a l though w e  
unders tand  you do n o t  ewect any such f i n a n c i n g  u n t i l  some t ime  
a f t e r  the y e a r  2 0 0 0 .  If  future a r r a n g a e n t s  s i m i l a r  t o  Mission 
a r e  e n t e r e d  i n t o ,  they would also have t a  be  t a k e n  i n t o  account.  

There are  no r e g u l a t i o n s  d e a l i n g  w i t h  measurement of 
p r i v a t e  use o f  t r a n s s i s s i o n .  Pending i s s u a n c e  of any . 
r e g u l a t i o n s ,  the best guidance is probably by ana logy  t o  the 
method of measuring p r i v a t e  u s e  for output .  
methodology, the p e r c e n t a g e  o f  p r i v a t e  use is based on t h e .  
f r a c t i o n  described below. 
be  dete-mined by multiplying the d o l l a r  amount of bond f i n a n c i n g  
f o r  the p r o j e c t  by the same f r a c t i o n .  The numerator of t h e  
f r a c t i o n  is the megawatts o f  c a p a c i t y  used by the p r i v a t e  user  
m u l t i p l i e d  by the number of years from t h e  t i m e  se-vice is first 
provided  u n t i l  the  c o n t r a c t  ends. 
f r a c t i o n  is the megawatts of c a p a c i t y  m u l t i p l i e d  by t h e  number of 
years from the t i m e  the l i n e  is p laced  i n  se-vice u n t i l  the l a s t  
m a t u r i t y  of the bonds i s s u e d  t o  f i n a n c e  it. 

In  a p p l y i n g  t h i s  f r a c t i o n  t o  Lakeland, it apgears tha t  
a l though there are arguments that ve-y saa11 amounts of a c t u a l  
c a p a c i t y  are used by Mission because of the disglacement  effect, 
n o n e t h e l e s s  the numerator of the f r a c t i o n  should be based on the 
power a c t u a l l y  sold t o  F l o r i d a  Power, 1 0 3  o r  150 megawatts. AS 
t o  t h e  denominator,  you have indicated t h a t  4 4 0  megawatts is the 
c a p a c i t y  that  can be n m  t -kough the l i n e  on a csil t inuous b a s i s  
w i thou t  any c o n d i t i o n s  or l i m i t a t i o n s ,  and 4 4 0  megawatts 
*erefore  appea r s  a p p r o g r i a c e  as the denominator. 

a v e e z e n t  W i t h  you r  l a r g e s t  Customer who accounts  f o r  about  55 of 
ycur  revenues  whereby tfie customer wculd make a lump s-um payment 
of, s a y ,  $10 m i l l i o n  and i n  t u r n  you would g i v e  the customer a 
re6uced r a t e  w i t 3  s p e c i f i e d  e s c a l a t i o n  p rov i s ions .  The same 
L-ranqoxent would be made a v a i l a b l e  t o  any o t h e r  cds+omer l a r g e  
enough t o  e n t e r  i n t o  such an a r r a n g a e n t .  YOU b e l i e v e  tha t  the 
lump sum payment is more than o r  equa l  t o  t h e  p r e s e n t  va lue  of 
tihe d i f f e r e n c e  bet-deen the ra tes  under the proposed c e n t r a c t  and 
ycur  p r o j e c t e d  r e g u l a r  r a t e s .  Under this arrangement, once the  
c a n t r a c t  is approved,  the  customer would have no o b l i g a t i o n  t o  

Under this 

The dol lar  amount of p r i v a t e  u se  would 

The denominator of t h e  

You a l s o  asked abou t  the e f f e c t  of e n t e r i n g  i n t o  an  

- . -. 
3 
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continue to take power from you and would have no refund if the 
customer decided to use power from another source. 
existing regulations and rulings, I do not believe this contract 
would result in private use of your systen, although future 
regulations or rulings could affect that conclusion. 

Under 

I had a further conversation with Enron on Thursday in 
which they indicated they are working on a new contract type 
approach. I will be writing you further on gas shortly. 

Regards, 1 

cc: m. Breen 
m. Miller 

4 

Richard E. Nicholls 
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G E N E U L  S ERV'ICE L4R GE D E W  

Available: . 

In a l l  terri tory served by the Electric Deparonent. 

Applicable: 

To any general service customer'vhose high& 30-minute fnterval demand 
exceeds 499 Kv three or  more out o f  the tvelve (12) most recenc monthly 
b i l l i n g  periods, including the current b i l l i n g  period. A l l  service 
hereunder will be supplied a t  one location through one point of 
del ivery and measured through one meter. 

Character of Service: 

A-C; 60 Hertz; three phase; a t  any standard u t i l i r y  voltage level  
offered by the Electr ic  Department. 

Limitation of Service: 

Not available' for  breakdown, standby, supplementary or  resale service. 

Net Bate Per Honth: 

Customer Charge: 

Demand Charge: 

Energy Charge: 

$376.30 

$ 7.25 per KU of Bi l l ing  Demand 

4.319C per KUH 

High Load Factor S c d c e :  

To any general service customer e l igible  t o  receive service under th i s  
r a t e  schedule t h a t  maintains a monthly load f a c t o r  of  not l e s s  than 
7 0 2 ,  the energy charge shall be 4.060C per KVH. 

Hinimum B i l l :  

Cus:omer charge, demand charge, p l u s  adjustments. 

Adjus t sen ts  : 

Fuel adjuscnent, as contained i n  Schedule B A - 1  
F l o r i d a  Gross  Receipts and Regulatory Tax Adjustment, as  contained i n  

Schedule BA-2 
10% Ucilicy Tax inside C i c -  l i m i t s  
10% Surcharrz outside C i c -  limits 

- -  (Continued t o  Sheec No. 8.0 .1)  

DATE EFFECTIVE: 11/01/90 SSUED BY: D .  Kenp S m i t h ,  Di rec tor  
corporate Planning .', . ? '  22s 
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(Continued f rom Sheet No. 8 . 0 )  
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I Rate GSLD 

Page 2 o f  3 

Payment : 

Net b i l l s  a re  due vhen rendered and are payable within t h i r t y  (30) days 
thereaf te r .  - 

Determination of Billing Demand: 

The b i l l i n g  demand f o r  -the month sha l l  be the m a x i m u m  30-minute 
in tegra ted  kilowatt demand i.n the month, but not less than 60% of the 
highest  actual demand establ ished during the most recent months of 
November, December, January, February or  March. 

Where charges specified i n  a r a t e  schedule a re  based upon the measured 
m a x i m u m  30-minute integrated demand, it is intended t h a t  such demand 
shall f a i r l y  represent the capacity vhich the Department is required 
t o  s tand ready t o  supply. In case of i n s t a l l a t ions  which use th i s  
service i n  a manner such t h a t  measurement over a 30-minute interval  
does no t  r e s u l t  i n  a fair  o r  equitable measure of the supply capacity 
required t o  serve the customer's load, then the measured denand may be 
adjusted taking into account the h o v n  character of use and the rat ing 
data of  the equipment connected, o r  f rom special  t e s t s ,  the in ten t  
being that the demand so determined s h a l l  fa i r ly  represent the 
customer's capacity requirement. 

In cases where the Department e lects  t o  use connected load, instead o f  
demand measurement, a s  the method f o r  determining demand, i t  w i l l  take ' 
i n to  account the h o v n  character  of use and the ra t ing  data of the 
equipment conxiected, the i n t e n t  being that  the demand so determined 
shall f a i r l y  represent the  customer's capacity requirement. 

Pr imary  Voltage Semice: 

Service a t  primary voltage. where available, w i l l  be supplied under 
t h i s  r a t e  schedule upon request.  men service is supplied a t  primary 
voltage the customer v i11  own and maintain a l l  subsiations,  l ines ,  
transformer supporting sfrucCures, transformers and other equipment 
required f o r  u t i l i za t ion  of  the delivery voltage. The Electric 
Department w i l l  o m  no equipment beyond the primary voltage metering 
point.  A 5% discount on demand and energy charges w i l l  be allowed vhen 
service is delivered and metered a t  p r i m a r y  voltage. 

Cus tomers  who vere e l ig ib l e  t o  receive a 5% discount under the "Trans- 
former Ownership Discount" provision vhich vas i n  e f f ec t  p r i o r  t o  

-7 
(Coniinued t o  Sheer No. 8 . 0 . 2 )  

ISSiiEo B Y :  D .  R e m p  Smith, Direc tor  DATE E?FECTIVE: lL/oL/90 
Corporate PLanniny  
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Rate GSLD 
Page 3 of 3 

P r i m a r y  Voltage Service: (Continued) 

Apri l  1, 1983, will continue t o  receive the 52 discount. but  the 
E lec t r i c  Department w i l l  make no additions t o ,  and/or increases i n  
capacity o f ,  i ts  l i n e s ,  se rv ice  drops, e t c . ,  beyond themetering point. 

Secondary Service Hatered at P r i m a r y  Voltage: 

In  cases where secondary serv ice  is being supplied, but the Elec t r ic  
Deparonent has e lected t o  meter the service a t  primary voltage, there 
w i l l  be a discount of 1.2% applied t o  both the demand and energy 
charges. This discount may be changed on an individual customer basis  
i f  j u s t i f i e d  by spec ia l  circumstances, equipment or operation of the 
customer's f a c i l i t i e s .  M t e r  the effect ive date  of  April 1. 1983, no 
new secondary service will be constructed w i t h  the metering a t  the 
primary voltage. 

F a c i l i t i e s  Charge: 

When the  customer requires the  u t i l i r y  to  furnish and install special  
f a c i l i t i e s  for  the exclusive use of the customer, such customer will be 
required t o  pay a facil i t ies charge i n  addition t o  the above demand and 
energy r a t e .  The f a c i l i t i e s  charge will be based upon the cos t  of  such 
excess f a c i l i t i e s .  

Terns and Conditions: 

Power f a c t o r  a t  the time of  the monthly peak demand must be maintained 
above 9OZ. Service hereunder is subject t o  the rules and regulations 
f o r  e l e c t r i c  service as adopted by the Deparonent of Electr ic  6 Water 
U t i l i t i e s  from time t o  time and on f i l e  with the C i t y  Clerk. 

-. 

ISSUED B Y :  0 .   amp sm~:h, Director  DATE EPFECTIVE: i~/c;!;a 
C o c p o r a t c  planning 
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BATE SCHEDULE GSX-3 
GENERAL SER VICE IARGE D W  

OPTIONAL TIM E -OF-DAY 

Race GSX-3 
Page 1 of 3 

Available : 

I n  a l l  t e r r i t o ry  served by the Electric Department based on equipment 
ava i l ab i l i t y  . 

Applicable : - 

To any general service customer whose highest 30-minutes in te rva l  
demand exceeds 499 KU three or more out of the tsrelve (12) most recent 
monthly b i l l i n g  periods -including the current b i l l i n g  period. A l l  
se rv ice  hereunder w i l l  be supplied a t  one location through one point of 
del ivery and measured through one meter. 

Character of S e n i c e :  

A-C; 60 Hertz; three phase; a t  any standard u t i l i t y  voltage leve l  
offered by the Elec t r ic  Department. 

Limitation of Semice: 

Resale not permitted under this ra te  schedule. Service hereunder 
avai lable  only a f r e r  a twelve (12) month period of para l le l  b i l l i n g  on 
t h i s  schedule and rate GSLD has been completed. The Electr ic  
Department r e s e n e s  the r igh t  t o  l imi t  the number of new customers 
served hereunder and service i s  subject t o  the ava i lab i l i ty  of Time- 

.of-Day metering equipment. 

Customers taking service hereunder w i l l  be required t o  remain on t h i s  
r a t e  f o r  a m i n k  i n i t i a l  period of twelve (12) consecutive months 
which s h a l l  continue f o r  successive periods o f  twelve (12) months unt i l  
terminated by wri t ten notice given by customer o r  Department. 

Net Rate Per Month: 

Customer Charge: 
Demand Charge: 
Energy Charge : 

On-Peak 
Off-peak 

High Load Factor Serrice: 

$382.21 
$ 7.25 per KW o f  Billing Demand 

8.497C 
3.4036 

To any general service customer el igible  t o  receive service under th i s  
r a t e  schedule that  maintains a monchly load factor o f  not less chan 
?OX. the on-peak energy charge sha l l  be 7.9876 per K5H and the off-peak 
energy charg6 sha l l  be 3.199C per K". 

(Continued t o  Sheet No. 8.1.1) 
7 -  

ISSUED BY: D. Kemp Smith, D i r e c t o r  DATE EFFECTIVE: 11/01/90 
coraorate  Planning 
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BATE SCHEDULE GSX-3 Race GSX-3 
GEXFAL SER VICE L4RGE DEXW 

9PTI ONAL TIME -0F-DAX 
Page 2 of 3 

(Continued f r o m  Sheet No. 8.1) 

Definit ions of the Time of Day Periods: 

A l l  t i m e  periods s t a t e d  i n  prevailing time. 

Winter - Slnmner 
On-Peak Hours A w r .  1 - Oct. 31. Nov. 1 - Harch 31 
(Honday-Friday) 6:Ol AM - 12:OO Noon 1 : O l  PH - 1O:OO PH - and ' 

5:Ol PH - 1O:OO PH 
Off-peak Hours A l l  o ther  veekday hours, and a l l  hours on Saturdays, 

Sundays, NevYear's Day, Memorial Day, Independence 
Day, Labor Day, Thanksgiving Day and Christmas Day 
s h a l l  be off-peak. 

Minimum B i l l :  

Customer charge, demand charge, plus adjustments. 

Payment : 

N e t  b i l l s  are due vhen rendered and are payable v i th in  t h i r t y  (30) days 
thereaf te r .  

Adjustments : 

Fuel Adjustment,' as contained in  Schedule BA-1 
Flor ida Gross Receipts and Regulatory Tax Adjustment, as contained in 

10% U t i l i t y  Tax inside C i t y  limits 
102 Surcharge outside C i t y  l i m i t s  

. 

Schedule BA-2 

Detersination of B i l l i n g  D e l w d :  

Bi l l ing  demand is the highest  o f  (1) the maximum 30-minute interval 
demand established during the current on-peak period, (2) 50% o f  the 
highes: 30-minute fn te rqa l  demand established during the current o f f -  
peak period. o r  (3)  60% c: the highest actual demand established during 
the most recent monchs of November, December, January, February o? 
March. 

Where charges specified i n  a race schedule are based upon the measured 
maximum 30-minute integrated demand, it is intended that such demand 
s h a l l  fairly..represent the capacicl vhich the Department is required t o  

(Continued t o  Sheet No. 8.1.2) 
I ? ?  

11/01/90 
ISSUED BY: D .  Kern? S m i t h ,  Director DATE ESFECTIVE: 

corporate  Plannin.: 
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PATE SCHEDULE G S X - 1  Race Gsz-3 
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OPTIONAL TIME -OF-DAY 

(Continued from Sheet No. 8.1.1) 

Dete r sha t ion  of Billing Demand: (continued) 

stand ready t o  supply. In case of ins ta l la t ions  vhich use th i s  service 
i n  a manner such that measurement over-a 30-minute interval does not 
r e s u l t  i n  a f a i r  o r  equitable measure of  the supply cppacity required 
t o  serve the customer's load, then the measured demand may be adjusted 
taking in to  account the known character of use and the rat ing data of 
the equipment connected o r  from special t e s t s ,  the intent being tha t  
the  demand so determined shall f a i r ly  represent the customer's capacity 
requirement. 

In cases where the Department elects to  use connected load, instead of 
demand measurement. as  the method f o r  determining demand, i t  w i l l  take 
in to  account the known character of use and the rating data of the 
equipment connected, the intent  being tha t  the demand so determined 
s h a l l  f a i r l y  represent the customer's capacity requirement. 

Primary Voltage Service: 

Service a t  primary voltage, where available, w i l l  be supplied under t h i s  
r a t e  schedule upon request. When service is supplied at  primary voltage 
the customer w i l l  own and maintain a l l  substations, l ines,  transformer 
supporting s t ructures ,  transformers and other equipment required fo r  
u t i l i z a t i o n  of the delivery voltage. The Electr ic  Department vi11 own 
no equipment beyond the primary voltage metering point. A 5% discount 
on demand and energy charges w i l l  be allowed when service is delivered 
and metered a t  primary voltage. 

F a c i l i t i e s  Charge: 

When the customer required the u t i l i t y  to  furnish and install special  
f a c i l i t i e s  fo r  the exclusive use o f  the customer, such customer w i l l  be 
required t o  pay a f a c i l i t i e s  charge in addition t o  the above demand and 
energy r a t e .  The f a c i l i t i e s  charge vi11 be based upon the cost oE such 
excess f a c i l i t i e s .  

Terns and C s a i i t i o n s :  

Poue: fac tor  a t  the time of the monthly peak denand m u s t  be maintained 
above 902. Sertice hereunder is subject t o  the rules and regulations for 
e l e c t r i c  service as adopted by the Department oE Electric' & Uacer 
U t i l i t i e s  f rom time t o  t i m e  on f i l e  vith the City Clerk. 
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TO any c-ustoner o&.heraise e l i g i b l e  f o r  scrvice under Schedule GSLD where 
the total continuous couaected load is 500 kW o r  more and where se rv ice  
may be in t e r rup ted  by the E l e c t r i c  DeTarunent to a mbnimum o f  1200 hours 
pe r  year  f o r  periods o f  durat ion of no greater than rdelve (12) consecutive 
hours unless  in te r rupt ion  of  se rv ice  is ocherw&se i n i t i a t a d  automatically 
as a r e s - d t  o f  syscam disturbances o r  during emergency conditions. 

RATE SCHEDULE IS Rate Is 
Page I of 3 

-7 
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PrFmary Voltage Semice: 

Service at primary voltage, where available, will be supplied under 
this rate schedule upon requesc. liben service is supplied at primary 
voltage the customer will own and maintain all substations, lines, 
transformer supporting structures. transformers and other equipment 
required for utilization of the delivery voltage. The Electric 
Department will own no hquipment beyond the primary voltage metering 
point. . A 5% discount on demand and energy charges will be allowed when 
service is delivered and metered at primary voltage. 

Customers who were eligible to receive a 5% discounc under the "Trans- 
former Ownership Discount" provision which was in effect prior to 
April 1, 1983, will continue to receive the 5% discount, but the 
Electric Department will make no additions to, and/or increases in 
capacity of, its lines, service drops, etc., beyond the metering point. 

Secondary Service Xetered at Primary Voltage: 

In cases where secondary service is being supplied, but the Electric 
Department has elected to meter the service at primary voltage, there 
will be a discount of 1.2% applied to both the demand and energy 
charges. This discount may be changed on an individual customer basis 
if justified by special circumstances..equipment or operation of the 
customer's facilities. After the effective date of April 1, 1983, no 
new secondary service will be constructed with metering at the primary 
voltage. 

Facilities Charge: 

m e n  the customer requires the utility to furnish and inscall special 
facilities for the exclusive use of the customer, such customer will be 
required to pay a facilities charge in addition to the above demand and 
energy rate. The facilities charge will be based upon the cos: of .such 
excess facilities. 

Terns and Conditions: 

Power factor at the time of the monchly peak demand mush be maincained 
above 90%. Senice hereunder is subject t o  the rules and regulations 
for electric senice as.adopted by the Department of Electric and Water 
Utilities from time t o  time and on file with the City Clerk. 

--. 
(Concinued to Sheet No. 8.3.2) . 
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Special  Provisions: 

1. 

2. 

3 .  

4. 

Race IS  
Page 3 of 3 

When the customer increases his  e l e c t r i c a l  load, which increase 
requires the Department t o  increase ' f a c i l i t i e s  instal led f o r  the 
spec i f ic  use of the  customer, a new Term of Service.may be required 
under t h i s  r a t e  a t  the option of the Deparaent.  

The Department may, under the provisions of  t h i s  r a t e ,  a t  its 
option, require a spec ia l  contract v i th  the customer. 

The Deparzaent w i l l  furnish service under t h i s  ra te  a t  a s ingle  
voltage through one point of delivery and measured through one 
meter. Equipment t o  supply additional voltages or  additional 
f a c i l i t i e s  fo r  the use of the customer s h a l l  be furnished and 
mafntained by the customer. 

Customers taking service under this in te r rupt ib le  ra te  schedule who 
desire  t o  t ransfer  t o  a non-interruptible r a t e  schedule w i l l  be 
required t o  give the Department wri t ten notice a t  lease s ixty (60) 
months pr ior  to  such t ransfer .  Such notice s h a l l  be irrevocable 
unless the Department and the customer s h a l l  mutually agree t o  void 
the revocation. 

5 .  ' Customers requesting service under t h i s  interruptible,  r a t e  schedule 
must have a minimum of 500 Ku of  Sontinuouz demand tha t  is 
avai lable  f a r  interrupt ion during the ut i l i ty 's  peak o r  emergency 

. conditions. . - ,  

SSUED B Y :  0 .  KenQ S m i C h .  Director DATC EFFECTIVE: 10/01/87 
C O K ~ O K ; ~ ~ C  P l a n n i n g  23 I 
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FIRY SUPPLEMENTA LAND STANDBY 

SS-1 
Page 1 of s 

Available : 

In a l l  t e r r i t o q  served by the E lec t r i c  Departgent where system 
f a c i l i t i e s  a re  adequate and appropriate t o  provide service.  

Applicable : 
- 

To any general se rv ice  customer with e l e c t r i c  generation f a c i l i t i e s  
used t o  provide e l e c t r i c i c y  f o r  i n t e rna l  power requirements and 
requir ing firm standby and supplemental e l e c t r i c  service.  This ra te  
is not applicable f o r  cusiomers: 

I. n o s e  e l e c t t i c  generation is f a r  emergency o r  tes t ing purposes 
only.  

2. khose onsi te  generating capabi l i ty  is l e s s  than 20% of the  t o t a l  
ons i t e  load. 

3. Onsite generating capabi l i ty  is less  than 100 k!?. 

Service under t h i s  schedule is also avai lable  t o  any specif ic  
generation customer who does not s a t i s f y  the provisions above and t o  
whom providing se rv ice ,  in the  Elec t r ic  Deparaent ' s  opinion would be 

.benef ic ia l  t o  the Deparanent's ocher customers. 

Character o f  Service: 

A-C; 60 Hertz; th ree  phase, a t  any standard u t i l i t y  voltage level  
offered by the E lec t r i c  Deparanent. 

Limitation o f  Service: - .  

Customers provided se rv ice  under t h i s  tariff must sign a tarifr' 
agreemnt  for the purchase of firm standby and itapplemental service.  

Should supplemental and standby service be provided one under the f im 
r a t e ,  and the ocher under the in te r rupt ib le  ra te ,  separate meters w i l l  
be required f o r  each. 

E n e r a  provided under this tariff is nat available f o r  rasale .  

(Continued t o  Sheet No. 11.2.1) 
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(Continued from Sheet No. 11.2)  

Temporary Discontinuance of Service: 

m e r e  the  use of energy is seasonal or i n t e r m i t t e n t ,  no adjustzaents 
w i l l  be made f o r  a 'temporary discontinuance o f  service.  Any customer 
p r i o r  to resuming service within 12 months a f t e r  such service was 
discontinued w i l l  be required t o  pay a l l  charges which would have been 
b i l l e d  i f  serpice had not been discontinued. 

Net Rate P e r  Konth: - 
S-al ernental S e d c  e 

. .  
W i l l  be served a t  the otheraise  applicable r a t e .  

naintenance and Back-Uu Charzes 

Customer Charge: $410.18 

Reservation Charge: Honthly $1.73 per k!J of Contract Scandby Bil l ing 
Demand 

Daily Demand Charge: $0.57 per k'J day o f  actual  delund 

Energy --ge: 4 . 6 8 8 ~  per k'Jh 
5.046c per krJh (&-Peak Time of Day) 
4.514c per krJh (Off-peak Time of Day) 

Minimum B i l l :  

Customer a a r g e ,  reservation c h a q e  p > x  adjustments. 

Tbe b i l l i n g  demand charge f o r  all M up t o  the  ma..fmum Contracted 
standby r e q d r e n e n u  f o r  each month w i l l  be b i l l e d  at  the maximum of:' 

$1.73 per  W-month times the contracted standby demand requirements 
( r e s e n a t i o n  charge) o r  0.575 per kV-day o f  ac tua l  standby demand 
delivered. 

A l l  k'J betreen the ac tua l  standby d c m d  and the contract demand w i l l  
be b i l l e d  a t  1-72 per  W-month. 

(Continued t o  Sheet No. 11.2.2) 
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(Continued from Shee: No. 1 1 . 2 . 1 )  

Deterzination o f  B i l l i n g  Delland: 

Contract Standby Demand - Established in the  t a z i f i  agreement f o r  
e l e c t y i c  service provided under Rata Schedule S S - 1 ,  the demand 
contracted shall nor exceed the net  dependable capabiliry of the 
cmtomer's  generating equipment. This demand w i l l  remain c o n s t a n ~  
unless agreed t o  by mutual consent and appropriate changes a re  made t o  
the  tariff agreenent and t l e  agreement executed by bots pa r t i e s .  

Standby B i l l i ng  Demand - Is =\e summation o f  the rnkvimum integrated 
thirty (30) minute standby'delland delivered by Lakeland each day o f  the 
b i l l i n g  period. Standby demand f o r  each thirry (30) minute period is 
the in tegra ted  t h i r r y  (30) minute demand delivered by Lakeland, bu t  not  
exceeding the difference betxeen the contract  standby demand and the 
t h i r r y  '(30) minute in tegra ted  k'J output o f  the c~s:omer's generating 
unlt(s), but  never lass than zero. 

* 

Supplemental Demand - Determined f o r  each 30-minute interval  as  the net 
30-minute integrated demand delivered by tfie Elec t r ic  Deparrment minus 
the sfandby demand f o r  the 30-minute period. 

Supplemencal B i l l i ng  D a d  - Supplemental b i l l i n g  demand f o r  the month 
s h a l l  be the mauhnn  30-minute integrated "Supplemental Demand" f o r  the 
month but  not l e s s  than SOX o f  the highest supplemencal b i l l i n g  demand 
establ ished during the most  recent months o f  November, December. 
January, February or March. It is incended that this demand shall 
fairly represeac the capaci ty  which the DeTazrment is required t o  stand 
ready to supply i n  excess of the customer's generating capaciry. 

I n s t a l l a t i o n s  which use &is service in a manner r;lc?~ that measiremene 
o f  a 30-minute i n t e r v a l  does not  r e s u l t  in f a i r  or equitable measure 
o f  the supply capacicy required t o  serve the customer's load, then the 
measured demand may be adjusted caking in to  account the known character 
of use and the r a t ing  data o f  the  equipment connected or f r o m  spec ia l  
t e s t s .  It is CSe incent o f  ~ b i r  provision &a t  the demand b i l l e d  s h a l l  
f a i r l y  rcpresenc the cuszomer's capacicy requirement. In cases where 
thle Deparaent  e l e c t s  to use connected load instead of demand 
measurement as the meL5od for de:srsining demnd, Le w i l l  take inco  
accounc Che h o r n  cha=ac:sr of use and the ra t ing data of the equipmenc 
connectsd. 

(Continued t o  Sheet No. 11.2.3) 
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(Continued f r o m  Sheet No. 11.2.2) 

De,linitions of the Time-of-,Day Periods:  

A l l  time periods s t a t ed  in preva i l ing  time. 

$mmer Winter 
On-Peak Hours bar. 1 - O c t .  3 1  p av. 1 - March 31 
(Monday - Friday) 1:Ol PH-10:OO PM 6:Ol~AH-lZ:OO Noon 

and 
5:Ol PY-1O:OO PM 

' Off-peak Hours A l l  ocher weekday hours, and a l l  hours on Saturdays, 
Sundays. New Year's Day, Hernorial Day, Independence 
Day, Labor Day, Thanksgiving Day, and Christmas Day 
shall be off-peak. 

Primary Voltage Service:  

Service a t  prfmqy vol tage,  where available,  w i l l  be supplied under 
this r a t e  schedule upon request .  When service i s  suppl ie4 a t  primary 
vol tage,  the customer will ovn and maintain a l l  substat ions,  l i n e s ,  
transformer supporting structures, transformers and o ther  equipment 
required f o r  u t i l i za t ion  o f  the delivery voltage. The E lec t r i c  
Deparanent will o v a  no equipment beyond the pr imky voltage metering 
point .  A fX dfscount on demand and energy charges w i l l  be allowed when 
se rv ice  is delivered and metered a t  primary voltage. 

F a c i l i t i e s  Charge : . 
When the customer requests and the u t i l i r y  ,agrees t o  furnish and 
inssd.1 s p e c i a l  facil i t ies f o r  the a c l u s i v e  use of the customer, such 
cmtomer vfll be required t o  pay monchly a f a c i l i t i e s  charge i n  
addi t ion  t o  the above demand and energy ra te .  The f a c i l i t i e s  charge 
w i l l  be based upon the cos t  o f  such kxcess f a c i l i t i e s .  

. 

Terns and Conditioru: 

Power f a c t o r  a t  t\e time o f  t he  monthly peak d e w d   mu^: be maintained 
above 90:. SeNice  hereunder is subjec: t o  the d e s  and regulations 
fsr e i ec t= ic  rerr ica  as adopted by the DeTarment of Elec t r i c  h Waeer 
U t i l i t i e s  from time t o  t h e  and on f i l e  wid.\ C'\e Ciry Clerk. 

(Continued t o  Sheet No. 11.2.4) 
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(Continued f rom Sheet No. 11.2.3) 

Terms and Conditions: (continued) 

Service hereunder will be supplied a t  one loca t ion  through one point 
of del ivery and measured through one meter unless  otherwise deemed 
necessary by the E lec t r i c  Department. 

_. 
Customers e lec t ing  t o  receive service &der t h i s  rate tariff are  
required t o  provide a 6O-monch notice.  in w r i t i n g .  p r i o r  to 
t r ans fe r r ing  f r o m  this fin!-supplemental and standby service t o  any o f  
the  Department's firm full requirements se rv ice .  

AdjusaenCs: 

Fuel adjustment, as conCained in Schedule BA-1 
F l o r i d a  Gross  Receipts and Regulatory Tax Adjustnent, as contained i n  

10% U t i l i t y  T u  inside C i C y  limits 
10% Surcharge outside City limits applied cons is ten t  with the 1OZ 

Schedule BA-2 

U t i l i t y  

Payment : 

N e t  b i l l s  a r e  due when rendered and a r e  payable wfthfn 30 &ys 
cheraaf ter .  
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Available : 

In all t e r r i t o r j  served by the E lec t r i c  De)artment whrre system 
f a c i l i t i e s  a r e  adequate and appropriate t o  provide service.  

Applicable: 

To any general  service customer with e l e c t r i c  generation f a c i l i t i e s  
used to provide e l e c t r i c i t y  f o r  i n t e r n a l  power requirements and 
requi r ing  non-f i r s  standby and supplemental e l e c t r i c  .service. This 
r a t e  is not  applicable f o r  -customers: 

. 

. 1. Whose e l e c t r i c  generation is f o r  emergency or t es t ing  purposes 
only. 

2.  Whose o r s i t e  generating capabi l i ty  capaci ty  is l e s s  than 20% of 
t o t a l  load.  

Whose ons i te  generating capabi l i ty  is l e s s  than 100 kV. 

Service under this schedule is also avai lab le  to any se l f  
generating customer who does not s a t i s f y  the  provisions above and 
t o  whom providing serv ice ,  in the E lec t r i c  Department's opinion 
would be beneficial  t o  t he  Deparuuent's ocher customers. 

3. 

.. 
Character of Service: 

A-C; 60 Hertz; three phase, a t  a;lr standard u t i l i r y  voltage leve l  
offered by the Electr ic  Departmest. 

Limitation of Service: 

Customers provided service under this tariff must sign a -iff 
agreement f o r  the purchase of non-firm standby and supplemental 
se rv ice .  

Energy provided under &is tariff is not avai lable  f o r  resale.  

Service hereunder may be interrupted in p a r t  o r  f u l l y  without p r i o r  
no t ice  i f  e l e c t s i c  power and energy a r e  required t o  provide service t o  
&e Deparaent ' s  customers ser?ed under firs r a t e  tariffs. Each poinc 
of delfvery hereunder shall have in s t a l l ed  spec ia l  equipment t o  insure 
fmmediate discontinuance of service i n  the eveat of a system 
dishubance .  

-(Continued t o  Sheet No. 11.3.1) -. 
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(Continued f r o m  Sheet No. 11.3) 

Temoorary Discontinuance of Service: 

Where the use of energy is seasonal o r  i n t e r m i t t e n t ,  no adjusrments 
w i l l  be made f o r  a temporary discontinuance of se rv ice .  Any c-ustomer 
p r i o r  t o  resuming service within 12 months aftsr such service was 
discontinued will be required t o  pay a l l  charges which would have bean 
b i l l a d  i f  service had not been disconnected. - 

Net Rate Per Month: - 
S-olem e n t a l  S e d  C+ 

W i l l  be  supplied a t  t he  o t h e r r i s e  aoplicable r a t e .  

w e n a n c e  and Back-Uu Cha- es 

Customer  Charge: $ U O .  18 

Reservation Charge: Monthly $0.47 perki?ofContractS:andbyBilling 
Demand 

$0.16 per ki? day of accual demand Daily Demand Charge: 

Energy Charge: 4.688C per k'Jh 

S.046C per k5Jh (On-Peak Time of Day) 
4.514C per kvh (Off-peak Time of Day) 

MiaFmum Sill: 

C u s t o m e r  Charge-, reserva t ion  charge p l u s  adjustments. 

The billing damand charge f o r  a l l  ki? up t o  the  maximum contracted 
standby requireaents f o r  each month will be b i l l e d  at the maximum of: 

$0.47 p e r  kv-monch times tke  contracted standby dezand requirements 
( reserqa t ion  charge) of 0.16C per LSI-day. 

All kv bewcen the maximum standby demand and the contract  demand w i l l  
be b i l l e d  at $0.47 per  M-month. 

(Continued t o  Sheet No. 11.3.2) 
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(Continued f r o m  Sheet No. 1 1 . 3 . 1 )  

Determination of Bi l l ing Demand: 

ConKract Standby Demand - Established i n  tke tariff agreement for  
e l e c t r i c  service provided under Rate Schedule SS-2, the  demand 
contracted s h a l l  not exceed the net dependable capabi l i ty  of the 
e- tomer ' s  generating equipment. This demand w i l l  remain C O N K ~ ~ K  

unless  agreed t o  by mutual consent and appropriate changes made t o  Lie 
tariff agreement and the agreements executed by bot? pa r t i e s .  

.Standby Bil l ing Demand - Is the summation of cke maximum integrated 
thirry (30) minute standby demand delivered by Lakeland each day of the 
b i l l i n g  period. Scandby demand for each t h i r q  (30) minute period is  
the in tegra ted  tkirty (30) minute demand delivered by Laksland, but not 
exceeding the difference bemeen t i e  concrac: standby d e m d  and the 
thirty (30) minute in tegra ted  kV o u q u t  o f  tSe c'ustomer's generating 
un ic ( s ) ,  bu t  never l e s s  than zero. 

Supplemental Demand - Determined f o r  each 30-minute f n t e n a l  as the ne t  
30-minute intagrated demand delivered by che Department minus t i e  
standby demand f o r  t h e  30-minute period. 

Supplemental Bi l l ing Denand - Supplemental billing demand f o r  the monch 
. shall be tha maximum 30-minute integrated mSu~plemental Demand" for Lie 
month bu t  not lass than 602 of  the highest supplemencal b i l l i n g  demand 
es tab l i shed  during the  most recenc months of November, Decezber, 
January. February o r  March is incended that  t h i s  demand shall fa iz ly  
represent  the capacity which the Deparcment, is required t o  stand ready 
to supply in excess o f  the  c*ustomer's generating caoacity. 

In case o f  i n s a l l a t i o n s  which use t h i s  sarJ ice  in a manner such t:hat 
measurclment of a 30-minute interval  does not r e s u l t  in f a i r  o r  
equi tab le  meaura of the supply capaciey required to serve &e 
customer's load, the3 the measured de-d may be adjusted taking i n t o  
account t h e  knovn character  o f  use and che rat ing data of the equipment 
connected o r  f r o m  spec ia l  t e s t5 .  It i s  rSe i n t e i c  of this provision 
chat tSe demand b i l l e d  s h a l l  f a i r l y  represent the customer's capaciiy 
requirement- In cases where the DeTarcnenc of  E lec t r ic  e lec ts  to use 
connec:ed load instead of demand measureaent as the metiod f o r  
d e t a r d n f n g  demnd. i c  will take into accmnc t i e  h o w n  charact t r  o f  
use and t\e rating data of  the  equiprnenc connecced. 

- 
' 

i 

(Continued to Sheet No. 11.3.3) 
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Defini t ions of the Time-of-Day P e r i o d s :  

All time period s t a t e d  i n  prevail ing time. 

On-Peak Hours 1 - O c t .  31 pov. 1 - March 3 1  
1 : O l  PH-10:OO PX 6:Ol An-12:OO Noon 

and 
5:Ol PY-10:OO.PY - 

Off-peak Hours All o the r  weekday hours, and a1 hours on Saturdays, 
Sundays, New Year's Day, Memorial Day, Independence 
Day, Labor Day, Thanksgiving Day, and Christmas Day 
shall be off-peak. 

Primary Voltage Service: 

Service a t  primary vol tage.  where ava i lab le ,  w i l l  be supplied under 
this r a t e  schedule upon request .  Lien serv ice  is supplied a t  primary 
vol tage the  customer will own and maintain a l l  substations, l i nes ,  
t r ans fo r se r  supporting s t ruc tu res ,  transformers and otber equipment 
required for u t i l i z a t i o n  of the delivery voltage.  The Elec t r ic  
Department will own no equipment beyond the primrry voltage metering 

A 52 discount on demand and energy charges will be allowed when 
s e r d c e  is delivered and metered a t  primary voltage.  

. p o i n t .  

F a c i l i t i e s  Charge: 

Uhea the  customer requests  and t5e u t i l i r y  agrees t o  furrrish and 
install spec ia l  f a c i l i t i e s  for the exclusive use of the customer, such 
customers will  be required t o  pay a monthly f a c i l i t i e s  chargs i n  
addi t ion  to the above demand and anergy r a t e s .  The f a c i l i t i e s  charge 
wi l l  be based upon the c o s t  of  such excess facil i t ies.  

T o w  and Conditions: 

Power f a c t o r  a t  tSe time of the  moncSly peak deziand nust be maintained 
above 90:. Serrice hereunder is subject t o  the rules and regulations 
f o r  elec:ric s e t r i ce  as adopted by the Deparment o f  Electric &Face r  
U t i l i t i e s  f r o m  time to time and on f i l e  with &e Cicy Clerk. 

Se r r i ce  hereunder w i l l  be supplied a t  one locat ion through one point 
of  de l ive ry  and measured &rough one meter unless otberr ise  deemed 
necesscy by tSe Elec t r i c  Deparoneit. 

(Continued to Sheec No. 11.3.1) 
--f 
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Or ig ina l  SHEZT NO. 11.3.4 
SHEET NO. 11.3.4 

(Continued f r o m  'Sheet No. 11.3.3) 

Term and Coaditfons: (continued) 

Customers electing to recefve service under this rate are required to 
provide a 6O-month notice, in vriting, prior to transferring from this 
non-firm supplemental and standby service to any of the Deparcment's 
firm full requirements service. 

Adjustments : 

- Fuel Adjustmeno, as contain in Schedule BA-1 
Florida Gross Receipts and Begulatorg T a x  Adjustnencr, as contained i n  

10% Utility Tax inside Citp limits 
102 Surcharge outside C f + p  limits 

Schedule BA-2 

Payment: 

Net bills are due when rendered and are payable within 30 d a p  
thereafter. 

, 
j 
! 
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Exhibit 2 

1. 

2. 

3. 

4. 

5. 

LAKELAND ELECTRIC &WATER UTILITIES 
DEVELOPMENT OF REVENUE REQUIREMENT 

FOR 
TRANSMISSION SERVICE 

Transmission O&M Expenses Established as 100% of Transmission 0 8 M  
(Accounts 560 through 571) .- 

Plus - A Portion of Administrative and General Maintenance Expenses (Accounts 
921, 923, 924, 930, 931 and 935) based on Transmission Plant In-Service as a 
portion of Total Plant In-Service (&unts 310 through 398) Less General Plant In- 
Service (Accounts 390 through 398) and a Portion of Administrative and General 
Expenses (Accounts 920,922,925,926 and 928) based on Total Transmission 
O&M Expenses (Accounts 560 through 571) as a portion of Total System O&M 
Expenses (Accounts 500 through 935) Excluding Fuel (Accounts 500 and 514), 
Purchased Power (Account 555) and Administrative and General Expenses 
(Accounts 920 through 935). 

Plus - Net Revenue Requirements for Transmission Construction Work in Progress 
(CWIP) 

Plus - A Portion of Net Revenue Requirements Allocated to Transmission for 
Working Capital, Based on Transmission O&M Expenses (Accounts 560 - 571) as 
a Percentage of Total O&M Expenses (Accounts 500 - 935) Excluding Fuel 
(Accounts 500 and 514) Purchased Power (Account 555), and A&G Expenses 
(Accounts 920 through 935) 

Plus - A Portion of Net Revenue Requirements' Allocated to Transmission Based 
on Depreciated Transmission Plant In-Service (Accounts 350 through 356) and a 
Portion of Depreciated General Plant (Accounts 390 through 398) Allocated to 
Transmission Based on Transmission as a Percentage of Plant In-Service 
(Accounts 310 through 398) Excluding General Plant (Accounts 390 through 398) 

Net Revenue Requirements for Debt Service 
Depreciation 
Renewal and Replacement 
City Dividends 
Supplemental Clty Payments 
Balance Available for Future Capital Additions 

(In a Ratio of Each Items Percentage of 
the Total Net Revenue Requirements) 

' Net Revenue Required Equals: Net Revenue Available for Debt Service 
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FROM NHITE k CASE 

EXHIBIT C 

CONSE NT AND AGREEMEN T 

T h i s  Consent and  A g r e e m e n t  (the " C o n s e n t ' ) ,  dated 
as of , 1995, by and among The  B a n k  of Tokyo, 
Ltd . ,  N e w  York Agency, a s  Col la teral  Agent ( together  w i t h  
its successors and assigns, t h e  "Collateral  Agent"), 

, as  Trustee (together with its successors 
and ass igns ,  the "Trustee"), Panda-Kathleen, L.P . ,  a 
Delaware l i m i t e d  partnership (together w i t h  its successors 
and assigns,  t he  "BorrowerB1) and Florida Power Corporation, 
a p r iva t e  u t i l i t y  corporation organized under t h e  laws of 
the S t a t e  of Florida (together w i t h  its successors and 
assigns,  the  "Contracting Party"). 

WHEREAS, t h e  Contracting Party and the  Borrower 
have entered in to  a Standard O f f e r  Contract f o r  the 
Purchase of Firm Capacity and Energy from a Qualifying 
F a c i l i t y  Less  Than 'IS MW o r  a Solid Waste Fac i l i ty ,  . 
effective September 20, 1991 ( a s  amended by - 

and-as  the,-same may be f u r t h e r  amended, 
modified or supplemented from t i m e  t o  t i m e ,  t h e  " A g r e e -  -~ 
ment") ; 

acquis i t ion ,  construction, equipping and start-up of t h e  
F a c i l i t y  (as defined in t h e  Agreement) and ce r t a in  related 
expenditures, the Borrower has entered into Various 
agreements, including the Credit Agreement and t h e  
Indenture referred t o  i n  the Security Agreement (as defined 
below) ; 

WBEREAS, as of the da te  of t h e  execution O f  t h i s  
Consent, the Borrover, the Collateral  Agent and the Trustee 
are en ter ing  in to  a Security Agreement dated a s  of 

, 1995 (as  amended, modified o r  supplemented from 
t i m e  t o  t i ne ,  the  "security Agreement"), pursuant t o  which 
t h e  Borrower is pledging, assigning and t ransferr ing t o  t h e  
Co l l a t e ra l  Agent and t h e  Trustee f o r  the b e n e f i t  of ce r t a in  
secured pa r t i e s ,  and granting t o  t h e  co l la te ra l  Agent and 
t h e  T r u s t e e  a l i e n  on, among other  things,  a l l  of the 

WHEREAS, i n  order t o  flnance t h e  development, 
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Borrower's right, title and interest in and t o  t h e  
Agreement; and 

WHEREAS, the Contracting Party is agreeable to 
consenting to such assignment of and lien on t h e  Borrower's 
right, title and interest in the Agreement: 

NOW, THEREFORE, in consideration of the mutual 
covenants contained herein and other good and valuable con- 
sideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties hereto hereby agree as follows: 

section 1. Esceiat of S ccuritv Aareement. The 
Contracting Party acknowledges receipt of a copy of the 
Security Agreement. 

$,he Borrower. (a) The Contracting Party acknowledges and 
consents to tho collateral pledge and assignment by the 
Borrower to, and the creation by the Borrover of a Lien in 
favor of, the Collateral Agent and the Trustee pursuant to 
the Security Agreement, of all of the right, title and 
interest of the Borrower in, to and under (but, except as 
otherwise expressly provided below, not its obligations, 
liabilities or  duties with respect to) the Agreement, as 
security for the payment and performance of all or any part 
of the [Secured Obligations]. 

Section 2. Collateral Assiqnmsnt and Du ties o< 

(b) The Borrower hereby agrees that it shall 
remain liable to the Contracting Party for each and every 
duty, liability and obligation of the Borrower under the 
Agreement. 

Contracting Party represents and warrants as follows: 
Section 3. Jtevresentations and Varr anti 'es. The 

(a) GQnmrate power - . Each of this 
Consent and the Agreement has been duly authorized, 
executed and delivered by the contracting Party, is in 
full force and effect and is a legal, valid and bfnd- 
ing obligation of the Contracting Party enforceable 
against the Contracting Party in accordance with its 
terms, except as the enforceability thereof may be 
limited by banklvptcy, insolvency, reorganization, 
moratorium or other similar laws affecting creditors' 
rights generally. There are no amendments, 
modifications or supplements (whether by waiver, 

000084QE.WSl -2 - 
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FROM W i X  & CASE 

consent or otherwise) to the Agreement, either oral or 
written, other than 

(b) Cormrate Stat us. The contracting Party is 
a corporation duly Organized, validly existing and in 
good standing under the laws of the State of Florida 
and is qualified to do business in the Stats of 
Florida, the only jurisdiction in which the 
performance of its obligations under the Agreement 
makes such qualification necessary. The Contracting 
Party has the corporate power and authority to carry 
on its business as currently being conducted and to 
execute and deliver, and to perform its obligations 
under, this Consent and the Agreement. 

(cl No Defaul t. To the best knowledge of the 
Contracting Party, the Borrower is not in default 
under any material covenant or obligation under the 
Agreement, and no such default has occurred prior to 
the date hereof. The Contracting Party has duly 
performed and complied with all covenants, agreements 
and conditions contained in the Agreement, and, t o  the 
best knowledge of the Contracting Party, none of the 
Borrover's rights under the Agreement has been waived. 

(d) A D D r O V a .  There are no consents, permits, 
licenses, approvals, tariffs, filings and similar 
authorizations andfor exemptions by or from any Gov- 
ernmental Authority required to be obtained by the 
Contracting Party after the date hereof in order for 
the Contracting Party to execute, deliver and perform 
its obligations under this Consent and the Agreement. 

(e) Fo Viola- . The execution, delivery and 
performance of this Consent and the Agreement by the 
Contracting Party will not result in any violation of 
any applicable law, rule, statute or regulation to 
which the Contracting Party is subject, which viola- 
tion individually or in the aggregate could have a 
material adverse effect on the ability of the Con- 
tracting Party to perform its obligations under this 
Consent or the Agreement. 

Section 4 .  Lender Cure Riahts. (a) The Con- 
tracting Party agrees that it will not terminate or suspend 
the performance of its obligations under the Agreement 
without first giving the Collateral Agent notice a5 pro- 
vided in paragraph 5(b) below. Notice of any such termi- 
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nation shall be given by the Contracting Party at least ten 
Business Days prior to the proposed date of termination. 

(b) Following recelpt of a notice of termination 
pursuant to Section 4(a), the Collateral Agent shall have 
the right to an additional period of time not to exceed 120 
days from receipt of such notice of termination to cure the 
Borrower's default under tho Agreement on the terms set 
forth in this Section 4(b), provided, however, that if the 
Collateral Agent shall require possession of the Facility 
to effect such cure (other than in respect of the payment 
of money), and the Collateral Agent shall be prevented by 
operation of law from obtaining such possession, such 120- 
day cure period shall commence from the date upon which the 
Collateral Agent successfully obtains possession of the 
Facility. 
Collateral Agent in bi-weekly increments upon at least two 
Business Days' advance written notice to the Contracting 
Party prior to the date of termination identified in the 
termination notice (or prior to the end of the then current 
additional bi-weekly cure period, as the case may be). If 
tho Collataral Agent elects to acquire such additional bi- 
weekly cure period, the Collateral Agent shall be obligated 
to pay the Contracting Party's Cost of Cover (to the extent 
that alternate supplies of power are available during such 
period) or the Contracting Party's Lost Profits from the 
Contracting Party's inability to resell the power required 
to be supplied under the Agreement (to the extent that 
replacement power is unavailable for any reason). 
Cover" shall mean the difference between (A) the 
contracting Party's real time replacement cost for 
equivalent amounts or power (the sum of all capacity, 
energy, transmission, scheduling, accounting and billing 
charges) incurred by the Contracting Party by either 
generating or purchasing power to replace the power that 
would have been supplied under the Agreement and (B) the 
amount that would have been required to be paid by the 
Contracting Party for the equivalent amount of energy and 
capacity payments under the Agreement. "Lost Profits" 
shall mean the lost non-fuel revenues associated with the 
Contracting Party's unserved firm load that would have been 
served had the Facility (as defined in the Agreement) been 
operating in accordance with the terms and provisions of 
the Agreement. In either event, Cost of Cover or Lost 
Profits shall be based on then prevailing prices and shall 
include the reasonable administrative and general expenses 
incurred in providing such additional cure periods 
(provided that such expenses shall be documented in 
reasonable detail). 

Additional cure time may be obtained by the 

"Cost of 

The Collateral Agent shall pay the 

000084QE.U51 -4-  
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contracting Party bi-weekly in advance the Contracting 
Party's reasonable good faith estamate of the amount that 
will be oving by the Collateral Agent in rospoct of such 
period of cure time pursuant to the foregoing provisions; 
at the end of each such cure period, the Contracting Party 
shall notify the collateral Agent if additional amounts are 
due (giving the Contracting Party's calculation of such 
amounts in reasonable detail) and the Collateral Agent 
shall promptly pay such amounts or the Contracting Party 
shall rebate or credit against additional cure periods (if 
elected by the Collateral Agent) any excess amount previ- 
ously paid. 

Section 5 .  potice. (a) m e  Contracting Party 
will deliver to the Collateral Agent in a timely fashion 
copies of all material notices it delivers to the Borrower 
under the Agreement (including all notices of thc occur- 
rence of any default under the Agreement (and, in the case 
of monetary defaults, the amount of such default) but 
excluding day-to-day operational notices that are delivered 
to the Borrower in the ordinary course). 
associated with the delivery of a l l  such notices shall be 
paid by the Borrower. 

may be given by hand delivery, by means of an independent 
commercial overnight courier, by tested or otherwise' 
authenticated telex, telecopy or facsimile or by registered 
or certified mail, postage prepaid, return receipt 
requested. Notice to any party hereto shall be deemed to 
be delivered on the earlier of (a) the date of personal 
delivery or (b) i f  deposited in a United States Postal 
Service depository, postage prepaid, registered or certi- 
fied mail, return receipt requested, or deposited With an 
independent commercial overnight courier in each case 
addressed to such party at the address indicated below (or 
at such other address as such party may have theretofore 
specified by written notice delivered in accordance hera- 
w i t h ) ,  upon delivery or refusal to accept delivery, in each 
case as evidenced by the return receipt. Notices hereunder 
shall be delivered to the following entities at the fol- 
lowing addresses: 

The costs 

(b) Notices to the Collateral Agent hereunder 

The Collateral Agent: 

[The Bank of Tokyo, Ltd.] 
[Address J 
Attention: [ 1 
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The Trustee: 

[Name of Trustee] 
[Address] 
Attention: [ 1 

Tha Company: 

Panda-Kathleen, L.P. 
[Address] 
Attention: [ 1 

The Contracting Party: 

[Address] 
Attention: 1 

Section 6. Bnnhruntcr. Subject to the receipt 
of any required regulatory or judicial approvals, in the 
event that (i) the Agreement is rejected by a debtor in 
possession or a trustee in bankruptcy in any bankruptcy or 
insolvency proceeding involving the Borrower, and (ii) the 
Collateral Agent is in possession and control of the 
Facility (as defined in the Agreement), then the 
Contracting Party shall, if requested by the Collateral 
Agent within thirty (30) days after the conditions s e t  
forth in the foregoing clauses ( i )  and (ii) are satisfied 
(provided, mat the Collateral Agent shall have undertaken 
and certified in writing to the Contracting Party that 
(subject to the second sentence of Section 7(a) below) it 
will cure all defaults then existing under the Agreement 
(including the payment of damages for defaults that cannot 
be cured) and perform all of the obligations of the 
Borrower as specified in the Agreement), execute and 
deliver to the Collateral Agent or its desigrree a new 
standard offer Agreement (the "New Agreement") to be in 
effect (x) for the remainder of tho term of the original 
Agreement and (y) with substantially the same terms as 
those contained in the original Agreement. References in 
this Consent to the "Agreement" shall be d@emed also to 
refer to the New Agreement. 

Section 7. No Obliaations . (a) Except as 
exDresslv provided below, neither the Collateral Agent, the  
Tr;steo,- aky Co-Agent (as defined in the Credit Agreement) 
nor any [Secured Party] shall have any obligation to the 
Contracting Party for the performance of any obligations 
under the Agreement; provided, however, that if any of such 
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parties shall elect to assume the obligations of the 
Borrower under the Agreement, such parties must first 
provide written notice thereof to the contracting Party, 
and such parties must comply in all respects wits paragraph 
(b) below. If the Collateral Agent or its designee shall 
assumo the Agreement, liability in respect of any and all 
Obligations therounder shall be limited solely to such 
partyIs interest in the Project following the assumption of 
liability under the Agreement (and no officer, director, 
employee, shareholder or agent thereof shall have any 
liability with respect thereto). The Contracting Party 
agrees that it will accept performance by the Collateral 
Agant or its successors or assigns or designees o f  the 
obligations of the Borrower under and in accordance with 
the Agreement. After the Collateral Agent shall give the 
Contracting Party notice that an Event of Default exists, 
the Contracting Party agrees that the Collateral Agent 
shall have the right to enforce directly against the 
Contracting Party all obligations of the Contracting Party 
under the Agreement and otherwise to exercise all rights 
and r.emedies of the Borrower thereunder. 

(b) If, after the exercise of its remedies under 
the Security Agreement, the Collateral Agent intends to 
taXe ongoing advantage of the Agreement and to operate the 
Facility [as defined in the Agreement), then the Collateral 
Agent shall provide the Contracting Party with Written 
notice thoroof prior to undertaking such operation. 
such event, the Collateral Agent agrees that in the event 
that it operates the Facility (as defined in the Agreement) 
directly, or indirectly through an agent or through a 
subsidiary, affiliate, or other entity in which it holds an 
ownership interest (provided, that the foregoing shall not 
include operation by a court appointed receiver or similar 
person during the pendency of foreclosure or similar 
proceedings), the Collateral Agent (or such subsidiary, 
affiliate or other entity, as aforesaid) shall (subject to 
the second sentence of Section 7(a) above) assume each and 
every duty and obligation of the Borrower arising out of or 
in connection with the Agreement, including but no+ limited 
to each and every such duty and obligation arising prior to 
the date of such assumption, and shall also at such time 
exercise and enjoy whatever right, title and interest in 
and to the Agreement as was assigned to it. 

operation of the Facility (as defined in the Agreement) 
must at all times be in the hands of a competent operator. 
In the event of a foreclosure or similar proceeding, 

In 

(c) The parties acknowledge and agree that 
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including the appointment of a receiver, the Collateral 
Agent agrees to seek the appointment by the court of such a 
competent operator. 

Section a. m t s  to Lend ers. (a) The 
Contracting Party has been informed that all revenues 
derived from the Project are to be deposited with the 
Depository (as defined in the credit Agreement) for 
disbursement by the Depository in accordance with the 
provisions of the Disbursement Agreement (as defined in the 
Credit Agreement), and the Contracting Party hereby agrees 
to make all payments required to be made by it to the 
Borrower pursuant to the Agreement by wire transfer to the 
Depository at account # at , 
ABA # , Attention: , or at 
such other account as the Collateral Agent shall reasonably 
from time to time notify the Contracting Party. 
parties hereto agree that the deposit with the Depository 
of amounts due to the Borrower Crom the Contracting Party 
under the Agreement shall satisfy the Contracting Party's 
payment obligations under the Agreement. 

(bJ To the extent provided by law or under the 
terms of the Agreement, each of the parties hereto agrees 
that the Contracting Party shall have the right to set off 
or deduct from payments due to the Borrower each and every 
amount due the Contracting Party arising out of or in 
connection with the Agreement. 

Section 9. B s t r  iction on Further AS si-. 
Each of the Collateral Agent and the Trustee hereby agrees 
that it will not assign its rights, title or interest in 
and to the Agreement without the prior written consent of 
the Contracting Party, which consent shall not be 
unreasonably'withheld; provided, that the Collateral Agent 
and the Trustee shall be entitled to assign the Agreement 
to a successor collateral agent or trustee, as the ease may 
be, under the Loan Documents (as defined in the Credit 
Agreement) or the Indenture or to co-collateral agents or 
co-trustees appointed to satisfy the requirements of law; 
provided, however, that in each such case, such a successor 
Collateral Agent or Trustee shall be a bank or trust 
company organized under the laws of the United States or 
any political subdivision thereof having a combined capital 
and surplus of at least $100,000,000.00 and willing, and 
legally qualifiod, to perform the duties of the collateral 
Agent or Trustee, as the case may be, upon reasonable and 
customary terms. In the event of any such transfer 
reasonably consented to by the Contracting Party, the 

All 
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Contracting Party agrees to negotiata in good faith a 
consent to assignment of the Agreement by such transferee 
to its financing parties (which consent shall be 
substantially in the form of this Consent). 

the date on which the Collateral Agent notifies the 
Contracting Party in writing that the security interests 
created by the security Agreement have been terminated and 
released, the Contracting Party w i l l  not, without the prior 
written consent of the Collateral Agent, agree to any 
amendment, modification or termination of the Agreement; 
provided, that the Collateral Agent's consent for the 
Contracting Party to enter into any such amendment, 
modification or termination shall be deemed given if the 
Collateral Agent has not given notice to the Contracting 
Party of objection to such action within ten Business Days 
after receipt of notice from the contracting Party of such 
proposed action (provided that such notice from the 
Contracting Party states that the Collateral Agent's 
consent will be deemed given if such notice of objection 
has not bean given within such period). 

modification of nor an amendment to the Agreement. 

Section 10. m e n  dments to Agreeme nf. (a) Until 

(b) This Consent and Agreement is neither a 

Section 11. Non-Party. Tho Contracting Party is 
not a party to, has no obligation under, and has no 
knowledge of the existence or content of any of the 
documents referenced herein other than those which it has 
signed. 

executed in any number of counterparts, ell of which taken 
togbther shall constitute one and the same agreement. 

contains the entire agreement among the parties hereto with 
respect to the subject matter hereof and supersedes all 
prior agreements and undertakings among the parties hereto 
relating to the subject matter hereor. 

condition hereof shall be deemed waived, and no breach 
excused, unless such waiver o r  excuse shall be in writing 
and signed by the party claimed to have so waived o r  
excused, and any such waiver shall be effective only w i t h  
respect to the specific term, covenant or condition so 

Section 12. Count aroart 5 .  This Consent may be 

Section 13. ComDlate Aare erne&. This Consent 

Section 1 4 .  No Waiver. No term, covenant o r  
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waived, and s h a l l  n o t  c o n s t i t u t e  a cont inuing  wa ive r  of the 
same. 

c o n t r a c t i n g  P a r t y  from t h e  C o l l a t e r a l  Agent, this Consent 
s h a l l  be deemed modified by r e p l a c i n g  t h e  term m C o l l a t e r a Z  
Agent" a p p e a r i n g  i n  paragraphs  4,  5 ,  6 ,  7 and l a  hereof 
with the term n T ~ t e e n . ]  

S e c t i o n  16. Z ; o v e r h a  L a  . The Consent s h a l l  be 
govarned by and be cons t rued  in accordance w i t h  the laws of 
t he  State of Flo r ida .  

S e c t i o n  15. Trustae - [Upon n o t i c e  t o  the 

Dated: , 1995 

FLORIDA POWER CORPORATION 

N a m e  : 
T i t l e :  

BY 

AcXnowlodged and Agreed this - day of , 1995 

PANDA-KATHLEEN, L.P.. 

By: Panda-Kathleen Corpora t ion ,  
its Genera l  P a r t n e r  

Nama : 
T i t l e :  

BY 
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THE BANK OF TOKYO, LTD., NEW YORK 
AGENCY, as Collateral A g e n t  

BY 
Name: 
T i t l e :  

[NAME OF TRUSTEE], 
as Trustee 

Name : 
Title: 

BY 
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nation shall be given by the Contracting Party at least ten 
Business Days prior to the proposed date of termination. 

(b) Following receipt of a notice of termination 
pursuant to Section 4 ( a ) ,  the Collateral Agent shall have 
the right to an additional period of time not to exceed 120 
days from receipt of such notice of termination to cure the 
Borrower's default under the Agreement on the tenus set 
forth in this Soctxon 4(b) 

Business Days' advance written notice to the Contracting 
Party prior to the date of termination identified in the 
termination notice (or prior to the end of the then current 
additional bi-weekly cure period, as the case may be). If 
the Collateral Agent elects to acquire such additional bi- 
weekly cure period, the Collateral Agent shall be obligated 
to pay the Contracting Party's Cost of Cover (to the extent 
that alternate supplies of power are available during such 
period) or the contracting Party's Lost Profits from the 
Contracting Party's inability to resell the power required 
to be supplied under the Agreement (to the extent that 
replacement power is unavailable for any reason). 
Cover" shall mean the difference between (A) the 
Contracting Party's real time replacement cost for 
equivalent amounts of power (the sum of all capacity, 
energy, transmission, scheduling, accounting and billing 
charges) incurred by the Contracting Party by either 
generating or purchasing power to replace the power that 
would have been supplied under the Agreement and (B) the 
amount that would have been required to be paid by the 
Contracting Party for the equivalent amount of energy and 
capacity payments under the Agreement. "Lost Profits" 
shall mean the lost non-fuel revenues associated with the 
Contracting Party*s unserved firm load that would have been 
served had the Facility (as defined in the Agreement) been 
operating in accordance with the terms and provisions of 
the Agreement. In either event, Cost of Cover or Lost 
Profits shall be based on than prevailing prices and shall 
include the reasonable administrative and general expenses 
incurred in providing such additional cure periods 
(provided that such expenses shall be documented in 
reasonable detail). 

"Cost of 

The Collateral Agent shall pay the 

-4- 



The Trustee: 

[Name of Trustee] 
[Address] 
Attention: [ I 

The Company: 

Panda-Kathleen, L.P. 
[Address] 
Attention: [ 1 

The Contracting Party: 

[Address J 
Attention: [ 3 

Section 6. t . Subject to the receipt 
of any raquired regulatory or judicial approvals, in the 
event that (1) the Agreement is rejected by a debtor in 
possession or a trustee in bankruptcy in any bankruptcy or 
insolvency proceeding involving the Borrower, and (ii) the 
Collateral Agent is in possession and control of the 
Facility (as defined in the Agreement), then the 
Contracting Party shall, if requested by the Collateral 
Agent within thirty (30) days after the conditions set 
forth in the foregoing clauses (i) and (ii) are satisfied 
(provided, that the Collateral Agent shall have undertaken 
and certified in writing to the Contracting Party that 
(subject to the second sentence of Section 7(a) below) it 
w i l l  cure all defaults then existing under the Agreement 
(including the payment of damages for defaults that cannot 
be cured) and perform all of the obligations of the 
Borrower as specified in the Agreement), execute and 
deliver to tha Collateral Agent or its designee a new v effect (x for the remainder of the term of the original 
Agraement and ( y )  with substantially the same terms as 
those contained in the original Agreement. 
this Consent to the "Agreementn shall be deemed also to 
refer to the New Agreement. 

Agreement (the 'View Agreement") to be in 

References in 

Section 7 .  No Ob1 iaat ion+ . (a) Except as 
expressly provided below, neither the Collateral Agent, the 
Trustee, any Co-Agent (as defined in the Credit Agreement) 
nor any (Secured Party] shall have any obligation to the 
Contracting Party for the performance of any obligations 
under the Agreement; provided, however, that if any of such 

-6- 
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Contracting Party agrees to negotiate in good faith a 
consent to assignment of the Agreement by such transferee 
to its financing parties (which consent be 
substantially in the form of  this Consent). 

the date on which the Collateral Agent notifies the 
contracting Party in writing that the security interests 
created by the Security Agreement have been terminated and 
released, the Contracting Party will not, without the prior 
written consent of the Collateral Agent, agree to any 
amendment, modification or termination of the Agreement; 
provided, that the Collateral Agent's consent for the 
Contracting Party to enter into any such amendment, 
modification or termination shall be deemed given if the 
Collateral Agent has not given notice to the Contracting 
Party of objection to such action within .* Business 
Days after receipt of notice from the Contracting Party of 
such proposed action (provided that such notice from the 
Contracting Party states that the Collateral Agant'n 
consent will be deemed given if such notice of objection 
has not been given vithin such period). 

(b) This Consent and Agreement is neither a 
modification of nor an amendment to the Agreement. 

Section 11. )Jon -Partx. The Contracting Party is 
not a party to, has no obligation under, and has no 
knowledge of the existence or content of any of the 
documents referenced herein other than those which it has 
signed - 

Section 12. foun te- s. This Consent may be 
executed in any number of counterparts, all o f  which taken 
together shall constitute one and the same agreement. 

contains the entire agreement among the parties hereto w i t h  
respect t o  the subject matter hereof and supersedes all 
prior agreements and undertakings among the parties hereto 
relating to the subject matter hereof. 

Section 10. m t s  to APT eo& - (a) Until 

Section 13. S;omolete Aaraeme nt. This Consent 

Section 14. Po Waiver. NO term, covenant or 
condition hereof shall be deemed waived, and no breach 
excused, unless such waiver or excuse shall be in writing 
and signed by the party claimed to have so waived or 
excused, and any such waiver shall be effective only vith 
respect to the specific term, covenant or condition so 

-9 - 
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.... '.-14-35 13:42 FROM: CHADBOURNE/PARKE DC 
* 

ID: 2829624581 

S C T l O I  m. i x  
P A G E  2 



. p .  

M A R - 1 4 - 9 5  1 3 : 4 3  P R O U :  CHADBOURNE/PARKE DC . ID: 2029624581 
PAGE 3 

Florids 
Power ....... 1 .. 

(11 

2010 
ID1 1 
2012 
2013 
2011 
201s 

0.72 
0.n 
0.m 

0.87 
O.*l 
0.96 
1.01 
1.07 
1.11 
1.11 
1 .P 
1.29 
1 .Y 
1.u 
1 . S  
1 .Y 
1 .Y 

1 .u 
1 .n 
2 . 6  
2.u 
2.24 
2.3s 
L b 7  
2.u 
2.n 
2-87 
3.82 

0.0 

1.n 

4.U 
b . 0  
s.11 
5.37 
3.M 
5.n 
4 . a  
6.33 
6.U 
7.21 
7.m 
7.- 
l.u 
8-13 
*.a 
l0.S 
1o.n 
11.32 
1l.W 
1 2 s  
13.U 

14.x 
15.S 
16.W 
n.8 
18.U 
$9 .9  

9.n 

i s m  

r7.n 

3.34 
S.41 
s.90 
b.10 
4.91 
4.s 
7.1* 
7 . s  
7.R r.n 
1.78 
*.a 
9.M 

10.19 

11.S 
1l.P 
12.u 
13.01 

u.0 
15.17 
1S .S  

1111 
u.31 
n.u 
1D.U n .w =.sa -. 

u.n 

u.n 

w.m 
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T W  OF AWlDED WIT 1997 
AVOIDED WIT REFERENCE P U T  = UITW CT WITS 

CU-PEU K I R S  
(1) F a  THE CkLEnAR lCUTHS OF K M M B E R  THRCUGH W C H ,  

ALL DAIS: 6:W A.M. 10 12:W Kxy, AN0 
5:oo P.M. m io:@ P.M. 

(21 FOP THE CILEYDAR MUITHS OF APRIL 1WRPIGH OCTOBER. 
ALL OATS: 1l:W A.M. 10 1O:W P.N. 

F I W C I A L  D A l A  
I: FACTOR OM10 TEAR) = (.&I 
VTlLlTY DlKculT kATE = 9.wx 

P.oe 1 O f  1 



SECTIe. Ill. IX 

c:a IGIIAL lElSSUE SlEET Ill. 9.770 

APP£II)IX C 

ITAIDAID OfFEI lATE FCII ...CHASE Of FIlii CAPACITY .., EJlERIOf 


FICIt A ClJALJ"11G FACILITY 

LESS THAll 15 III CIt A saUD WASTE FACILITY 


SCHEDULE 7 
P~t. for Avoided 1997 tc:IIl1uatian Tnine Unit P..,e 1 of 5 

(1) (2) (3) (4) 

CAPACITY PAYMEIIT . '/"'/MONTH 

COIITRACT !lQ!MA~ PAYMENT OPTION 

YiAR ~ ~PITA~ TOTAL 


1997 0.72 4.62 5.34 

1998 0.75 4.16 5.61 

1999 0.7'9 5.11 5.90 

2000 0.83 5.37 6.20 

2001 0.87 5.64 6.51 

2002 0.91 5.93 6.84 

2003 0.96 6.23 7.19 

2004 1.01 6.55 7.56 

2005 1.07 6.U 7.95 

2006 1.11 7.24 8.35 

2007 1.18 7.60 8.71 

20GI 1.23 7.99 9.22 

2009 1.29 8.40 9.69 

2010 1.36 8.13 10.19 

2011 1.43 9.28 10.71 

2012 1.50 9.75 11.25 

2013 1.58 10.25 11.13 

2014 1.66 10.77 12.43 

2015 1.75 11.32 13.07 

2016 1.83 11.90 13.73 

2017 1.93 12.50 14.43 

2018 2.03 13.14 15.17 

2019 2.13 13.81 15.94 

2020 2.24 14.52 16.76 

2021 2.35 15.26 17.61 

2022 2.47 16.04 18.51 

2023 2.60 16.85 19.45 

2024 2.73 17.71 20.44 

2025 2.87 18.62 21.49 

2026 3.01 19.57 22.58 


IIOTE: 	Above peYlll"ts calculated in accordroce wi th fOr&ll.s set forth 
in FPSC Rule 25-17.0832(3)(;)(5). P.ytIII!f'lt shall be IICIjusted by 
~ltiplyil'llil factor for On-Pe.1t c.paclty Factor detenained in 
Sd1eclule 8. 

JSS1lEJ) IT: 

EFFECTIVE DATE: 

http:On-Pe.1t


(1) 

CO)TRACT * 
1994 
1- 
lW6 
l W 7  
1998 
l W 9  
x)[M 
2001 
2002 
Km 
2004 
2005 
2006 
2007 
mos 
zoop 
2010 
201 1 
2012 
2013 
2014 
2015 
2016 
2017 
2018 
2019 
mm 
2021 
zm2 
2023 
2024 
2025 
2026 

LcyrmLE7 
p n a t .  for AwJidsd 1997 -rim T v b i n c  mit P q c  2 O f  5 

0.64 
0.67 
0.71 
0.74 

0.82 
0.86 
0.90 
0.95 
1.00 
1.05 
1.10 
1.16 
1-22 
1.28 
1.35 
1.41 
1.49. 
1.56 
1.64 

1 .e2 
1.91 
2.01 
2.10 
2.22 
2.32 
2.44 
2.58 
2.71 
2 . s  

0 .n  

1 .n 

4.14 
4.35 
5.57 
4.81 
5.05 
5.31 
5.M 
5.87 
6.17 
6.48 
6.81 
7.16 
7.52 
7.91 
8.31 

9.18 
9.65 

10.14 
10.66 
11.20 
ll.n 
12.37 
13.W 
13.67 
14.X 
15.10 
15.87 
16.67 
17.52 
18.L2 

8.n 

- - 
4 . n  
5.02 
5.28 
5.55 
5.63 
6.13 
6.S 
6.?7 
7.12 
7.48 
7.& 
8-26 
8.6a 
9.13 
9.59 

10.08 
10.59 
11-14 

12.30 
12.93 
13.59 
14.28 
15.01 
15.n 
16.58 
17.42 
18.31 
19.25 
20.23 
21.26 

1i.m 

0.58 
0.60 
0.63 
0.67 

0.74 

0.81 
0.S 
0.90 
O.% 
0.w 
1 .oL 
1 .w 
1.15 
1.21 
1 .n 
1 .a 
1 A 0  
1-48 
1.55 
1.63 
1.71 
1.79 
1.89 
1 .91) 
2.09 
2.20 
2.m 
2.42 
2.55 
2.68 

o.m 

0.n 

3.71 
3.w 
4.10 
4.31 
4.53 
4.76 
5-00 
5.26 
5 . n  
5.81 
6.11 
6.42 
6.74 
7.w 
7.45 
7.63 
8.a 
8.65 
9.w 
9.55 

10.0s 
10.55 
11.w 
11.66 
12.25 
12-88 
13.53 
14.22 
14.95 
15.11 
16.51 
17.35 

0.51 
4.29 0.54 
4.50 0.57 
4.73 0.59 
4.m 0.63 
5 . u  0.66 
5.50 0.69 
5 . n  0.73 
6.07 0.76 
6.38 0.81 
6.71 0.84 
7.05 0.89 
7.41 0.93 
7.78 0.91) 
8.18 1 .a 
8.60 1-08 
9.w 1.14 
9.50 1 .a 
9.9a 1.25 

10.49 1.32 
11.03 1.3V 
11.59 1-46 
12.18 1.54 
12.80 1.61 
13.45 1.m 
li.14 1.71) 
14.M 1.87 
15.62 1.97 
16.42 2.07 
17.25 2.17 
18.13 2.29 ~. 
19.06 2.40 
20.03 2.53 

3.33 
3.50 
3.68 
3.87 
4.06 
4.27 
4.4v 
4.72 
4.95 
5.21 
5.48 
5.76 
6.05 
6.36 
6 .M 
7.05 
7.38 
7.76 
8.16 
8.57 
9.01 
9.47 
9.95 

10.46 
1o.w 
11.55 
12.14 
12.76 
13.41 
14.10 
14.81 
15.57 
16.36 

3.w. 
4.04 
4.25 
4.46 
4.69 
4.93 
5.18 
5.45 
5.72 
6.02 
6.32 
6.65 
6.m 
7 .Y 
7.71 
8.11 
8.52 
8-% 
9.41 
9.8V 

10.40 
10.93 
11.4V 
12.07 
12.69 
13.33 
14.01 
14.73 
15.48 
16.27 
17.10 
17.97 
1a.m 

NOTE: b b v e  p-ts u lcolated in  accordaxe uith tornula5 set f o r th  
in FPSC Rule 25-17.W2(3)(~)(5). P a l n t  .hat1 bc .djrpted bv 
u l t i p l y i n p  fsctor for Cn-Peak C q s i t y  Factor determined in  
sCh&lC 8. 

.. ,. 

1- IT: 

EFFECTlVE OAT€: 



SECTICIJI m. IX 

aUGl1W. 1E1SSLt; SIIE£T m. 9.m 

APfIBI)IX C 

STNIWID ClffEI lATE Fat P'IItCIASE Of FIlii CAPACITY Ale EIEIGT 


f1tQM A GLIALI "IIG FACI L1TY 

LESS TIWr 75 III CIt A SCUD WASTE FACILITY 


SCIIEDUlE 7 
'.,.ms for Avoided 1997 Calbatian Turbine lkIit , ... 3 of 5 

(1) (2) (3) (4) 

CAPACITY PAYMENT - I/KW/MOIITH 

CONTRACT LEVELIIm PAYMENT OPUS!! 

YEAR 2!!! ~PITAL TOTAL 


1997 0.71 7.47 1S.11S 

1998 0.75 7.47 1S.22 

1999 0.79 7.47 1S.26 

2000 O.al 7.47 1S.30 

2001 0.17 7.47 1.34 

2002 0.91 7.47 1.3IS 

2OCI3 0.96 7.47 1.43 

2004 1.01 7.47 1.41 

2005 1.06 7.47 1.53 

2006 1.11 7.47 1.51 

2007 1.17 7.47 1.64 

200IS 1.23 7.47 1.70 

2009 1.29 7.47 1.76 

2010 1.36 7.47 I.al 

2011 1.43 7.47 1.90 

2012 1.50 7.47 1.97 

2013 1.58 7.47 9.05 

2014 1.66 7.47 9.13 

2015 1.74 7.47 9.21 

2016 1.al 7.47 9.30 

2017 1.93 7.47 9.40 

2011 2.02 7.47 9.49 

2019 2.13 7.47 9.60 

2020 2.24 7.47 9.71 

2021 2.35 7.47 9.82 

2022 2.47 7.47 9.94 

2OZ3 2.60 7.47 10.07 

2024 2.73 7.47 10.20 

202S 2.1S7 7.47 10.34 

2026 3.01 7.47 10.48 


NOTE: Above payllel'\ts calculated in accordance with fOMlUlas set forth 
In FPSC Rule 25-17.0832(3)(11)(5). Pa)"lllent shall be adjusted by 
...ltiplying factor for On-Peale Capacity Factor detel"lllineci in 
Sc:heduleIS. 

1$SlED IT: 

EFFECTIVE DATE: 
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e 
I£CTIOII .c. IX 

c:. r cnw. l.EJSSl.E $MEET 10. 9.m
F10rida 

. ~~ 

STNIDARD 
APP£lI)lX C 

OfFER lATE f(It PtIlCIIASE Of FIlM CAPACln NIl) 

FRCIC A ClMLIFYIIIG FACILln 
LESS THAll 75 III CIt A SOliD \MSTE FACIUn 

EJlERGT 

~t. for 
SCIIEOOLE 

Avoided 1997 
7 
~tian TW'bine ~ft P-.e .\ of 5 

(1) 

CONTRACT 
lEAR 

1994 
1995 
1996 
1997 
1998 
1999 
2000 
2001 
2002 
2003 
2004 
2005 
2006 
2007 
2008 
2009 
2010 
2011 
2012 
2013 
2014 
2015 
2016 
2017 
2011 
2019 
2020 
2021 
2022 
2023 
2024 
2025 
202.6 

(2) 

Q!!! 

0.64 
0.67 
0.71 
0.74 
0.78 
0.82 
0.86 
0.91 
0.95 
1.00 
1.05 
1. " 
1.16 
1.22 
1.28 
1.35 
1.42 
1.49 
1.57 
1.65 
1.73 
1.82 
1.91 
2.01 
2.11 
2.22 
2.33 
2.45 
2.57 
2.71 
2.84 

(3) 

STARTING 
CAPITAL 

6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.75 
6.~ 

6.~ 
6.~ 

(4) 

EARLY 
1~ 

TOTAL 

7.39 
7.42 
7.46 
7.49 
7.53 
7.57 
7.61 
7.66 
7.70 
7.75 
7.80 
7.86 
7.91 
7.97 
8.03 
8.10 
8.17 
8.24 
8.32 
8.40 
8.41 
8.57 
8.66 
8.76 
1.86 
8.97 
9.08 
9.20 
9.32 
9.46 
9.59 

(5) (6) (7) (8) 

CAPACITY PAYMENT . S/K'oI/MONTH 

l~VELIZ~D PAYMENT OPTlOti . S,!K'oI/MOIITH 
iTARTI!Si 1£~ 

Q!!! CAPITAL .!Q!8. ~ 

0.52 
0.57 6.11 6.68 0.54 
0.60 6.11 -6.71 0.57 
0.63 6.11 6.74 0.60 
0.67 6.11 6.78 0.63 
0.70 6.11 6.81 0.66 
0.74 6.11 6.85 0.69 
0.77 6.11 6.88 0.73 
0.81 6.11 6.92 0.77 
0.85 6.11 6.96 0.81 
0.90 6.11 7.01 0.85 
0.94 6.11 7.05 0.89 
0.99 6.11 7.10 0.94 
1.04 6. " 7.15 0.98 
1.09 6.11 7.20 1.03 
1.15 6.11 7.26 1.09 
1.21 6.11 7.32 1.14 
1.27 6.11 7.38 1.20 
1.33 6.11 7.44 1.26 
1.40 6.11 7.51 1.32 
1.47 6.11 7.51 1.39 
1.55 6.11 7.66 1.46 
1.63 6. " 7.74 1.54 
1.71 6.11 7.82 1.61 
1.80 6.11 7.91 1.70 
1.89 6.11 8.00 1.78 
1.99 6.11 8.10 1.17 
2.09 6.11 1.20 1.97 
2.19 6.11 8.30 2.07 
2.30 6.11 8.42 2.18 
2.42 6.11 8.53 2.29 
2.55 6.1' 8.66 2.40 
2.68 6.'1 8.79 2.53 

(9) 

iTARTING 
CAPITAL 

5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 
5.53 

(10) 

1£94 
TOTAL 

6.05 
6.07 
6.10 
6.13 
6.16 
6.19 
6.22 
6.26 
6.30 
6.34 
6.38 
6.42 
6.47 
6.51 
6.5.6 
6.62 
6.67 
6.73 
6.79 
6.85 
6.92 
6.99 
7.07 
7.14 
7.23 
7.31 
7.40 
7.50 
7.60 
7.71 
7.82 
7.93 
1.06 

NOTE: Above pe)'lllents calculated in accordance with fOl"W.llls let forth 
in FPSC Rule 25-17.0832(3)(g)(5). Payment shall be edjusted by 
IIJl tiplying factor for On-Peale capecity Flctor deU,..ined in 
SdleOJle 8. 

", 
[$:SlED IT: 

EFFECTIVE DATE: 
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Florida 
Power 
SO.....,,*. 

s c E m u 7  
P w  fa A v D i B d  lW7 M t i m  lvbim? Ihit  

201 1 
2012 
7.013 
201 4 
2015 
2016 
2017 
2018 
2019 mm 
2021 
mn 
KIP 
202t 
m25 
mtb 

52.65 
55.62 

Sam 
56.42 
62.56 
66.66 
R.25 
'R.70 
85.61 
v1.w 
R.79 

106.12 
113.w 
122.45 
131.Y 
141.30 
151.78 
l63.B 
175.1b 
lM.1b 
m . 1 0  
217.10 
m.20 
250.51 
269.10 
269.06 
310.51 
333.55 
SS8.30 

53.70 

1.03 
1 .M 
1.13 
1.19 
1 .25 
1.32 
1 .a 
1 A5 
1 .n 
1.61 
1.69 
1 . n  
1 .M 
1 .% 
2.M 
2.16 
2.27 
2.39 
2.51 
2-66 

2.92 
3.07 
3.22 
3.39 
3.56 
3.7b 
3.93 
4.13 
4.34 

2 . n  

n.66 
56.90 
54.83 
59.91 
57.67 
b3.a 
67.5 
n.70 
a1.a 
87.22 
95-66 

too.% 
107.- 
115.95 
126.51 
133.70 
143.57 

165.56 
1TT.n 
190.92 
705.02 
220.17 
536.b2 
253.90 
m.66 
292.80 
314.u 

562.64 

1n.17 

337.m 

MOTE: lnforrt im provided abort fs n t i r r e d .  ActwI W m t  shall be 
determined in accorduce with FPSC nuke 25-17.0832(3)(#)(L). 

m e S O f 5  
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 


In re: Petition for Declaratory 
Statement Regarding Eligibility Docket No. 95011O-EI 
for Standard Offer Contract and 
Payment Thereunder by Florida 
Power Corporation 

AMENDED AFFIDAVIT OF RALPH KILLIAN 

The purpose of this affidavit is to relate the position taken by Florida 

Power Corporation ("FPC") in discussions with Panda concerning the term of the 

contract and the capacity payments for the last 10 years of the 30-year contract 

term. This Affidavit supersedes my Affidavit dated March 13, 1995 which 

contained an inadvertent error. 

My name is Ralph Killian. My office address is 4100 Spring Valley, 

Dallas, Texas 75244. I am the Senior Vice President of Panda Energy 

Corporation. The groups reporting to me are responsible for business 

development, engineering and operations, and certain technical functions. Mr. 1. 

Brian Dietz reports to me. I have overall responsibility for the development of the 

.. 




Panda-Kathleen project, among other matters. 

I attended a meeting with FPC on January 9, 1992 to discuss our standard 

offer contract and several areas that needed clarification. The leader of the FPC 

team in attendance was Allen Honey and others were also at the meeting. 

One issue that was discussed concerned the fact that Panda has signed up 

for a 30-year contract term, but the tables in Appendix C to the Contract only 

showed 20 years. FPC said that this was an error and that it needed to be 

corrected. FPC agreed that (1) Panda would receive capacity payments for the 

entire 30-year term of the contract; and (2) the payments would escalate over the 

years of the contract term not shown on Schedule 3 to Appendix C at 5.1% a year. 

We also discussed the price for sales above 74.9 MW. FPC told us that 

we would be paid for the energy, but not the capacity. Obviously, this bespeaks 

an acknowledgment of the engineering reality that a facility capable of performing 

at the 74.9 MW under all conditions during a 30-year contract will, much of the 

time, be capable of generating more than 74.9 MW. 



. 

I hereby certify that all of the information contained in this Affidavit of 

March 21, 1995, is true and correct. 

R + Y L  
Ralph Killian, Senior Vice President 
Panda Energy Corporation 

THE STATE OF TEXAS ) 

COUNTY OF DALLAS ) 
1 

SUBSCRIBED AND SWORN to before me this 21st day of March, 1995. 

L 
Notary Public In and For the State of Texas 

My Commission Expires: 10- 2 2 - 7 8  

273 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSI 

In re: Petition for Declaratory 
Statement Regarding Eligibility 
for Standard Offer Contract and 
Payment Thereunder by Florida 
Power Corporation 

Docket No. 9501 10-E1 

Submitted for Filing: March 23, 1995 

AMENDED AFFIDAVIT OF RALPH KILLIAN 

1 D THER 
IN SUPPORT OF PANDA-KATHLEEN'S MOTION FOR 

Panda-Kathleen L.P. ("Panda") hereby submits an Amended Affidavit of Ralph Killian, 
to correct an inadvertent error in the original affidavit, and requests that the clerk substitute this 
Affidavit for the Affidavit previously filed with Panda's Motion for Declaratory Statement and 
Other Relief filed March 14, 1995. 

FL Bar No. 174 
Johnson and Associates, P.A. 
315 South Calhoun Street, Suite 350 
Tallahassee, Florida 32301 
Telephone: (904) 222-2693 

and 

John B. O'Sullivan, Esquire 
Chadbourne & Parke 
1101 Vermont Avenue, N.W. - Tenth Floor 
Washington, D.C. 20005 
Telephone: (202) 289-3000 
ATTORNEYS FOR PANDA 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
United States Mail to James A. M 
Petersburg, FL 33733-4042 this 

Florida Power Corporation, P. 0. Box 14042, St. 

~. - 
FPSC-RECORDS/REPORTIHG 
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Florida 
Power 
: : 9 P O . . T I O *  

April 29, 1993 

Mr. hlark E. Bcnilcy 
Attorney 
Panda-Kathleen, L.P. 
4100 Spring Valley. Suite 1001 
Dallas, Texas 75144 

RE: Standard OKcr Contract for tbc Purchsc of Firm Capacity and Encrgy From a QuaIifying Fadlity 
Less Than 75 MW or a Solid Wastc Facility Bclwccn Pdnda-bthkCn LP. and Florida Powcr 
Corporation 

Dear Mark 

This letter concerns our earlier meetings and your letters datcd January 26, 1993 and March 23. 1993. In 
consideration of Florida Power Corporation's (FPC) waiver of the early in-service date to January 1, 1997, 
Panda-Kathleen. LP waives early payments and thereby elec~s normal payments pursuant to Schedule 3. Page 
1. In addition. FPC will allow a corresponding dclay of the consirunion commencement date. 

If the foregoing accurarely reflccu your understanding of our agreement with respect to the subject mailer set 
Out above. please so indicate hy signiny in the space provided bclow. and returning 3 signed counterpan hereof 
to me. 

Very truly yours, 

Florida Power Corporation 

Robert D. Dolan 

. 
ACCEPTED AND AGREED TO THIS 3 D A Y O F  

Panda-Kathleen, L.P. 

By: 
Robert W. Carter 

cc: M. B. Foley. Jr. .A. J. Honey 
J. P. Fania D. W. Gammon 

R3D-..l:%ndegu . 

* 1993. 

GENERAL OFFICE , . r .  .2 '.; ,~ 3201 THIRTY-FOURTH STREET SOUTH - POST OFFICE BOX 14042 - ST. PETESSBURG. F i O R l C A  227234CLi - ,613) 366-5551 
A ,Florida-Propress Cornpary 
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ATTACHMENT - 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for Declaratory 
Statement Regarding Eligibility 
for Standard Offer Contract and 
Payment Thereunder by Florida 
Power Corporation 

Docket No. 950110-E1 

The purpose of this affidavit is to describe the basis for Panda's selection of the major 

power generation equipment (the plant configuration) for the Panda-Kathleen, L.P. 

cogeneration facility (the "Facility") to be built in Lakeland, Florida. In addition, this 

affidavit describes the status of the development for the Facility. 

SUMMARY 

The affidavit shows that the GE Frame 7EA and ABBllNl combustion turbines in a 

combined cycle configuration are the only reasonable configurations that provide 74.9 MW at 

the Point of Delivery over the 30 year term of the contract under all conditions. These 

configurations are the lowest capacity units that meet all criteria. As a result of these 

proceedings, the project was forced to cancel its order for turbine equipment and bring to a 

halt Panda's financing arrangement causing serious doubt on Panda being able to meet the 

Contract sunset date. 

CREDENTIALS 
My name is J. Brian Dietz. My office address is 4100 Spring Valley, Dallas, Texas 

75244. As 

Panda's chief engineer, I have the responsibility for the direction of the design, analyses, 

selection and specification of all major equipment and systems for the Panda-Kathleen project 

I am Director of Engineering and Operations for Panda Energy Corporation. 



and the 230 MW Panda Brandywine project. These responsibilities also include participation 

in the negotiation of the turnkey engineer/procure/consstruction contracts for these cogeneration 

plants. 

As Panda's chief of plant operations, I have total management responsibility for 

operation and maintenance of Panda's existing 165 MW cogeneration facility in North 

Carolina. The plant consists of one GE Frame 7 and one GE Frame 6 gas turbine in a 

combined cycle configuration. My responsibility also includes corporate management and 

administration of the power purchase contract and thermal sales contract, and responsibility for 

financial performance (profit and loss) of the plant. 

I have thirty-five years of experience in management, engineering, development, and 

operations of energy systems and facilities. This experience includes: project management, 

project engineering, design and analysis of equipment and systems; specification and 

procurement of equipment and systems; direction of plant start-up and testing; and direction of 

energy plant operations and maintenance. I have experience with the design and application of 

gas turbines, diesel engines, industrial steam turbines, boilers, chilled water generators, heat 

exchangers, and auxiliary steam systems components. 

I have prepared technical testimony presented to the Texas PUC for intervenor Coastal 

Corporation in a rate proceeding against Central Power and Light. I have prepared testimony 

presented to the Texas PUC for intervenor Petrolia Power Corporation against Brazos Electric 

Cooperative in a certificate of public convenience and necessity hearing for a new peaking 

plant. I was one of three arbitrators in an arbitration between LaRoche Chemicals and 

Calciner Industries. The arbitration decided twenty-one contractual issues regarding steam and 

power price, energy delivery, delivery quality, division of property, proper operating and 

maintenance charges, and labor charges. 

I have a Bachelor of Science in Mechanical Engineering from the University of 

Maryland and a Master of Science in Mechanical Engineering from Rensselaer Polytechnic 

Institute. I am active in the American I am a registered professional engineer in Texas. 
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Society of Mechanical Engineers and have held numerous local chapter and regional offices. I 

was named ASME West Texas Section Engineer of the Year in 1992. I have also served on 

the Mechanical Engineering Advisory Committee for Texas Tech University. 

Y DRIVEN BY CONTRACT 
REOUIREMENTS 

1. Panda must select a plant configuration which meets the performance 

and interconnection requirements set forth in the power purchase agreement (also called the 

"Contract") executed by Panda and Florida Power Corporation ("FPC"). These include 

requirements for the Facility to: 

A. 

B. 

C. 

D. 

E. 

F. 

G. 

Make available to FPC the contractually Committed Capacity of 74.9 MW at 
the Point of Delivery from the Contract In-Service Date through the entire term 
of the power agreement (30 years); 

Re-demonstrate, on a yearly basis, the Commercial In-Service Status of the 
Facility within 60 days of when FPC demands that demonstration; 

Maintain an hourly kW output, as metered at the Point of Delivery, equal to or 
greater than the Committed Capacity for a consecutive twenty-four hour period 
or during the on-peak hours for two consecutive days; 

Be in compliance with all applicable permits; 

Be a Qualifying Facility ("QF") delivering steam during all hours of plant 
operation (as opposed to the avoided or deferred unit which is a combustion 
turbine operating as a peaking unit in a simple cycle configuration); 

Be capable of delivering the Committed Capacity using back-up fuel; and 

Operate at 74.9 MWH per hour (or more) for 90% of the on-peak hours and 
42% of the total hours in each year of the Contract term. 

2. There are no constraints in the power agreement on the technology, 

equipment or plant configuration that may be utilized. 

3. There are no provisions in the power purchase agreement that restrict the 

electrical generating capability of the plant. In fact, to fulfill the contractual requirement to 
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delivery 74.9 MW of Committed Capacity at the Point of Delivery at all times under all 

conditions of weather and state of maintenance requires an ultimate capability exceeding 

75 MW at the generator because: 

A. 

B. 

C. 

D. 

E. 

4. 

The Committed Capacity is determined after parasitic electrical usage (the 
electricity needed to run auxiliary equipment and systems in the plant that are 
necessary to generate electricity) is subtracted; 

The Committed Capacity is determined at, and must be delivered to, the Point 
of Delivery, after line and transformation losses have occurred; 

The Committed Capacity must be delivered under all weather conditions and 
without regard to degradation occurring as a result of normal wear and tear; 

The Committed Capacity must be deliverable using the back-up fuel; and 

The Contract requires demonstrating this capability on 60 days notice 
throughout the term of the Contract, and prudence requires assuming such 
notice will take place under worst case conditions. 

To satisfy all of these requirements requires the construction of a plant with a 

maximum total capability greater than the 74.9 MW Committed Capacity, as detailed below. 

- 4 -  
’ 281  



5 .  In order to meet its obligations under the Contract, Panda proposed to FPC a 

combustion turbine in a combined cycle configuration for this Facility. Under this 

configuration, the waste heat from the combustion turbine is captured to make steam, which in 

turn is used to generate more electricity with great efficiency, with steam extracted for process 

uses (which is what makes it a cogeneration facility). This is the only viable QF configuration 

that could be built such that the capacity and energy payment streams under the Contract will 

match up with the project's fKed and variable costs and that also will be in compliance with 

PURPA. Combined cycle technology has a number of characteristics that require the 

application of a unit with a maximum total capability greater than the Committed Capacity of 

74.9 MW, as discussed in the sections that follow. 

e Degl-adatlon. 

6 .  The output of a combined cycle plant varies significantly with changes in 

ambient temperature and relative humidity. The Contract does not set the ambient conditions 

for the plant design nor does it set any upper limit for temperature under which the 74.9 MW 

Committed Capacity performance requirements must be met. Since a combined cycle facility 

is subject to substantial performance degradation under conditions of high ambient 

temperature, the plant had to be sized to meet the Committed Capacity under the maximum 

expected ambient temperature. Temperatures of 100" F have been experienced in Lakeland in 

at least three different calendar months of the year. The maximum recorded temperature is 

102" F. During the 30-year term of the Contract, a 102" F temperature can be anticipated. 

7 .  At a temperature of 102" F, the performance of a combined cycle plant 

degrades from 15% to 19% of rated capacity (depending on the exact equipment selected) 

compared with the performance of the unit at 59" F. (Plant rated performance is typically 

quoted at 59" F.) 
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8. A combined cycle facility also is subject to substantial, performance 

degradation, both non-recoverable and maintenance-recoverable, due to operational wear and 

tear on the plant. Maintenance-recoverable degradation is experienced between the major 

overhauls of the combustion turbine, steam turbine, and other plant auxiliary equipment. 

Published figures by major turbine suppliers show that non-recoverable and maintenance- 

recoverable degradation can be up to 6%. 

9. In addition, a combined cycle facility experiences operationally-recoverable 

degradation. This degradation includes that due to combustion turbine compressor and air 

cleaner fouling. This can amount to 2% of rated capacity. This degradation can be recovered 

by thorough, off-line "washing" of the compressor and/or cleaning of the air filter. This can 

be accomplished when the combustion turbine is off-line. 

10. The Facility will consume approximately 2% of its total output for internal 

The purposes, including operating pumps, fans, controls, and other auxiliary equipment. 

design capability must account for these parasitic loads. 

11.  The Facility's Point of Delivery of Committed Capacity will be at the high side 

of FPC's 230 kV to 69 kV West substation with the City of Lakeland. Additional capacity to 

compensate for transformation and transmission line losses experienced from Panda's plant 

through the City of Lakeland's 69 kV transmission line and substation must be allowed for in 

designing the plant. These losses have been estimated at 1/2% to 1-1/2% and will continue 

over the thirty year period of the agreement. The transmission contract with the City of 

Lakeland caps these losses at 1/2% of rated capacity. Transformation losses are estimated at 

1/2%, giving a total of 1% for these losses that need to be reflected in the sizing of the plant. 
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12. For the combined cycle facility to meet the Committed Capacity of 74.9 MW at 

& Point of Delivery at all tinm during the 30-year term of the power purchase agreement, 

the plant must be designed to include the cumulative effects of temperature degradation, non- 

recoverable degradation, recoverable degradation, and transformation and line losses to the 

Point of Delivery. These degradations in output do not include reduced plant output or 

degradation due to random auxiliary equipment failure over the 30 year term of the power 

agreement. These random equipment failures include such things as loss of a cooling tower 

fan, heat recovery steam generator tube failures, malfunctioning of combustion or steam 

turbine controls, valve failures, etc. Prudent engineering practice would include an extra 

margin of several percent above design rated plant output of the plant. Panda elected to use 

2% for this number. In the aggregate, all of these factors, conservatively, can total 27% to 

31% of the Facility's initial generation capability rated under standard conditions. As a result 

the plant must be designed conservatively with a minimum rated output of 100 MW at 59" F 

net of parasitic loads. This is the minimum size that the Facility must be capable of producing 

to be able to meet its contractual commitments for the entire 30-year term of the Contract. 

13. At the time of permitting of the plant, NOx emissions to the atmosphere were 

limited by the State of Florida to 15 PPM at 15% excess oxygen. Uncontrolled, most 

combustion turbine models emit well over 150 PPM NOx at 15% excess oxygen. There are 

currently two methods to achieve compliance with NOx emission standards for a combined 

cycle plant: (i) through the use of dry low NOx combustors (DLN) in the combustion turbine; 

or (ii) through the injection of water or steam in the combustion turbine combustors in 

conjunction with injection of ammonia and catalytic reduction in Selective Catalytic Reduction 

equipment (SCR) located in the heat recovery steam generator. 

14. Both the DLN and, to some extent, SCR technologies are sufficiently developed 

to be accepted by the engineering, regulatory, and financial communities. However, 
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application of SCR to combustion turbines has been primarily limited to natural gas fueled 

units. In California, out of 41 permitted SCR facilities only 11 have been permitted to fire oil 

as a backup fuel, as is required for the Facility. This is due to the fact that the SCR catalyst 

promotes the oxidation of flue gas SO2 to SO3 which in turn reacts with un-reacted ammonia 

to form compounds that foul equipment downstream, including the SCR catalyst, rendering it 

ineffective. Only one of these facilities has ever been fired on oil (resulting in catalyst failure) 

and it no longer operates with liquid fuels. This factor alone virtually disqualifies SCR 

technology, and any turbines that cannot meet environmental standards without it, for use by 

Panda-Kathleen. 

15. In addition, there are certain inherent safety and environmental risks associated 

with the use of SCR technology. The safety risks include leaks in an urban environment 

during the transportation, storage, and handling of the ammonia required for the SCR. 

Ammonia is designated as an "Extraordinarily Hazardous Substance" under Federal Superfund 

Regulations. The environmental risks include malfunctioning of the SCR and its control 

system, ammonia slip (k. the mismatch between the ammonia injected and the ammonia 

needed for NOx reduction during operation), and the disposal at the end of its useful life of 

spent SCR catalyst, which contains substantial amounts of heavy metals and metal oxides that 

are classified as hazardous (e.g., titanium, vanadium, platinum, and rhodium). These safety 

and environmental risks translate into financial risks for operator, owner, and lenders. In 

addition, a facility using SCR technology will have higher capital cost and substantially higher 

operating and maintenance costs than one using DLN technology. 

16. Besides the advantages of DLN over SCR technology for safety, environmental 

protection, and cost, DLN technology also offers operability advantages. These include 

smoothness and reliability during combustor mode changes, gas turbine load changes, and 

system transients. In addition, unlike SCR equipment, the DLN system is transparent to the 

plant operator. 
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17. The use of SCR technology is not preferred by either engineers or regulators in 

several areas of the country for the aforementioned reasons. Many consider the use of SCR 

for control of NOx emissions as "extraordinary means" or "heroic technology." The Panda- 

Kathleen project considered using SCR technology only as a last resort in the event that plant 

configurations using DLN could not be employed. 

glant. " . 

18. Lending and equity participants in the Panda-Kathleen project will look not only 

at its financial strength but also at the plant design and selection of equipment. To be 

financeable, the plant must incorporate previously applied technology that has been thoroughly 

proven in other applications and must incorporate equipment that results in a plant with high 

reliability over the term of the power contract. The only viable plant option that would meet 

all these requirements and could be built and operated as a QF with the capacity and energy 

payment streams provided under the Contract is a combined cycle facility. 

EOUIPMENT BRANIB AND MOD- 

19. Based on the Contract performance requirements and design issues, Panda 

performed detailed evaluation of six combustion turbine alternatives for the combined cycle 

plant. (Several other configurations were evaluated on a preliminary basis.) The number of 

alternative combustion turbines is limited by equipment availability since, unlike conventional 

steam plants that custom-tailor the steam turbine performance, combustion turbines come only 

in standard sizes predetermined by the manufacturers. The six configurations evaluated cover 

a wide range of performance. These were the ABBsC, Siemens V64.3, GE LM2500, 

GE LM6000, GE Frame 7EA, and the ABBllNl combustion turbines. 

20. The ABBSC combined cycle facility was unable to produce the necessary 

minimum rated output of 100 MW at 59 F net of parasitic loads(to overcome expected 

degradation and line losses) without extensive supplemental firing of the heat recovery steam 

generator (HRSG) and the use of SCR technology for NOx control to 15 PPM. Supplemental 
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firing of the HRSG is not the most efficient use of fuel for the QF concept. The disadvantages 

of SCR technology have already been discussed. This configuration was rejected for these 

reasons. 

21. Similarly, the Siemens V64.3 combined cycle facility also was unable to 

produce the necessary minimum rated output of 100 MW at 59" F net of parasitic loads 

without supplemental firing of the HRSG. Further, NOx emissions cannot be controlled to 

15 PPM without the use of SCR. For these reasons, this configuration was rejected. 

22. The GE LM2500 combined cycle facility also was unable to produce the 

necessary minimum rated output of 100 MW at 59" F net of parasitic loads without 

supplemental firing of the HRSG. NOx emissions cannot be controlled to 15 PPM without the 

use of SCR. For these reasons, this configuration was rejected. 

23. The GE LM6000 aero derivative combined cycle facility using two combustion 

turbines was determined to produce 109 MW net of parasitic loads at 59" F. This is 9 MW 

more than the necessary m i n i u m  rated output. However, the use of SCRs to control the 

NOx emissions to 15 PPM is required. In addition, the capital and O&M costs for this 

configuration were greater than for more acceptable configurations. This configuration was 

rejected for these reasons. 

24. The GE Frame 7EA combined cycle facility was rated to produce 118 MW net 

of parasitic loads at 59" F when new. Control of NOx emissions to less than 15 PPM can be 

obtained using DLN technology. Thus, this unit was deemed to be acceptable. 

25. The ABBllNl combined cycle facility was rated to produce 116 MW net of 

Control of NOx emissions to 15 PPM can be obtained parasitic loads at 59" F when new. 

using DLN technology. Therefore this unit also was deemed to be acceptable. 
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T CONF- 

26. Based on the foregoing analysis, Panda determined that the GE Frame 7EA and 

ABBllN1 combustion turbines are the &reasonable plant configurations that could reliably 

provide the Committed Capacity of 74.9 MW at the Point of Delivery at all t over the 30- 

term of the Contract under all weather conditions with the expected degradation, parasitic 

loads, and losses. These configurations are the lowest capacity units that meet these criteria. 

The analysis indicated that both were equally capable from a technical and economic 

standpoint. Both combustion turbine manufacturers were willing to guarantee DLN 

technology to meet 15 PPM. 

27. To the extent that the limited equipment choices, environmental standards, 

concerns about reliability and durability, and the views of project lenders on all of the above 

required us to choose equipment and a configuration that will give the project more than 

75 MW of net capacity much of the time. This additional capacity enhances the reliability of 

FPC's service, which is a benefit to the rate payer at no cost to them since Panda is being paid 

only for 74.9 MW of capacity based on the per-KW cost of FPC's avoided simple-cycle 

combustion turbine for 74.9 MW of capacity. 

28. Panda applied for and obtained air emissions permits from the Florida 

Department of Environmental Protection ("FDEP") for both the GE Frame 7EA and 

ABBl IN1 combustion turbine configurations to maintain the project schedule while additional 

evaluations and design studies were being performed to determine the best choice. The permit 

application was made to FDEP in mid-June. On October 10, 1994, FDEP issued a notice of 

intent to issue the permit. The final permit was issued on January 11, 1995. 

29. The turnkey engineer/procurement/construction contractor made the final 

selection based on final performance guarantees, reliability, efficiency, price, and equipment 
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delivery schedules. The decision was made to select the ABBllNl configuration, and a 

commitment to purchase the gas turbine and steam turbine equipment was made to ABB on 

December 16, 1994. One of the most important criteria in making this selection was 

equipment delivery date. ABB was able to meet the stringent delivery schedule for both the 

steam and combustion turbines to assure the plant would achieve Commercial In-Service Status 

by July 1, 1996. This date was deemed necessary to assure Panda and its potential lenders and 

investors that the "sunset" date of the Contract, January 1, 1997, would not be breached by 

potential delays in construction. 

30. When FPC filed its petition to begin this proceeding, it had the absolutely 

predictable result of bringing Panda's financing arrangements to a halt pending the outcome of 

this proceeding. In turn, since filing the Petition in this case deprived Panda of its financing, 

filing the Petition also forced Panda to cancel its order with ABB and lose its place in the ABB 

production schedule. Since each of these activities is part of a critical time path to commercial 

operation and to meeting the sunset date, Panda's ability to meet that date has been put in 

jeopardy through no act or omission of Panda's but solely as a result of FPC's commencing 

this proceeding. It should be emphasized that the equipment delivery schedule will not slip on 

a day-for-day basis. Like most large items manufactured in very limited quantities, 

combustion and steam turbine production schedules have discrete windows for the start of 

manufacture. In turn, what windows are open at any given point in time depends on what 

other orders are being placed at that point in time, a factor which is obviously totally outside 

Panda's control. 

In sum, Panda will be unable to determine the final effect of the delay caused by 

these proceedings at least until the final order is obtained and the time for appeal has run, but 

there is a distinct possibility that Panda will be unable to obtain project financing because of 

concerns by lenders and investors that there is a high probability of not meeting the sunset 
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date. Accordingly, it may be necessary for the Florida Public Service Commission to address 

the issues raised by the fact that the actions of one party may well have the net result of 

forcing late performance by the other party in meeting the sunset date and for the Commission 

to order appropriate measures to address this problem. 
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I hereby certify that all of the information contained 

in this Affidavit of Ld, 13 , 1995, is true and correct. 

CITY OF D w  ) 
STATE OF -&- 0 ) 

J. Brian Dietz 

Subscribed and sworn to before me 
this \3* day of March, 1995. 

My Commission expires on: 

- 14 - 



EXHIBIT 7 

292 



JOHNSON AND ASSOCIATES 
ATTORNEYS AND COUNSELORS 

EARRETT G. JOHNSON 

UARA T O L L m  OAKLEY 

3!5 SOUTH CALHOUN ST.. SUITE 350 
TALLAHASSEE. FL 32301 

(9M) 222-2693 

MAILING ADDRESS: 
P.O. BOX 1308 

TALLAHASSEE, FLORIDA 
32302 

FAX (904) 222-2702 

August 23, 1994 

Joseph D. Jenkins 
Director, Electric & Gas Division 
Florida Public Senrice Commission 
101 East Gaines Street 
Tallahassee, Florida 32399 

Dear Joe: 

The purpose of this letter is to confirm the discussion on August 15, 1994 between you, 
Bob Trapp and Tom Ballenger of your staff and Bill Nordlund, Brian Dietz and myself regarding 
the Panda Kathleea cogeneration plant and Panda's standard offer contract with Florida Power 
Corporation. 

As we discussed, Panda's contractual obligation is to be able to produce 74.9 MW under 
all site conditions for the life of the unit. Panda recently informed FPC by letter of the equipment 
configurations which will enable Panda to meet its contractual obligation while complying with its 
various environmental requirements. A copy is attached for your information. We also discussed 
the fact that under certain site conditions the ABB 11 N 1 and GE Frame E A  will produce more 
than 74.9 MW. Since Panda Kathleen's contractual requirement is to be able to produce 74.9 
MW under worst case conditions, such as right before a major overhaul and during a heat wave, it 
is necessarily true that the unit be capable of more than 74.9 MW under best case conditions. As 
we discussed, under optimal conditions these units can produce in the 115 MW range. Of course, 
this energy is quite a bargain for the rate payers since it carries no capacity costs to FPC under the 
Standard Offer Contract. 

We also discussed the fact that the operation of Panda-Kathleen in the manner described in 
this letter and the attached letter :o FPC is consistent with Panda's standard Gffer contract and is 
not a contract change that would require Florida Public Service Commission approval. Please 
advise immediately if this is incorrect or if you have any questions. 

hnson 

JOHNSON AND ASSOCIATES 



state of Florida 

commissioners: 
J. TERRY DEASON, CHAIRMAN 
SUSAN F. CLARK 
JULIA L. JOHNSON 
DIANE K KIESLING 
JOE GARCIA 

DMSION OF ELEClXIC & GAS 
JOSEPH D. JENKINS 
DIRECTOR 
(904) 488-8501 

August 24.1994 

Mr. Barrett G. Johnson 
Johnson and Associates 
315 South Calhoun Street 
Suite 350 
Tallahassee, Florida 32301 

Dear Mr. Johnson: 

This is to confirm receipt of your letter dated August 23, 1994 concerning Panda 
Kathleen’s plans to begin satisfving its contractual obligation with Florida Power 
Corporation by installing the units descn’bed in your letter. Based on the representations, 
I foresee no reason why this is any type of contract change that should come before the 
Commission for approval. I discussed this briefly with Florida Power‘s Bob Dolan and he 
concurred. 

Sincerely, 

Joseph D. Jenkins 
Director 
Division of Electric and Gas 

=ETCHER BUILDING 101 EAST GAINES STREET TALLAHASSEE, FL 32399-0850 ’ ’ 
An AllirmatiK ActiilEqual Opportunity Pmploycr 233 


