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RUTLEDGE, ECENIA, UNDERWOOD, PURNELL & HOFFMAN 
PROFESSIONAL ASSOCIATION 

ATrORNEYS AND COUNSELORS AT LAW 

STEPHEN A. ECENIA 

KENNETH A. HOFFMAN 

THOMAS W. KONRAD 

R. DAVID PRESCOTT 

HAROLD F. X. PURNELL 

GARY R. RUTLEDGE 

R. MICHAEL UNDERWODD 

WILLIAM B. WILLINGHAM 

POSTOFflCE BOX 551,32302-0551 
215 SOUTH MONROE STREET, SUITE 420 

TALLAHASSEE, FLORIDA 3230-1841 

__ 
TELEPHONE (904) 681-6788 
TELECOPIER (904) 681-6515 

June 1, 1995 

MS. Blanca S. Bayo, Director 
Division of Records and Reporting 
Florida Public Service Commission 
101 East Gaines Street 
Tallahassee, Florida 32399-0850 

GOVERNMENTAL CONSULTANTS: 

PATRICK R. MALOY 
AMY J. YOUNG 

HAND DELIVERY 

Re: Docket No. 950307-EU 

Dear MS. Bayo: 

Enclosed herewith for filing in the above-referenced docket on 
behalf of Jacksonville Electric Authority are the following 
documents : 

\ 1. Oriuinal and fifteen Copies of Jacksonville Electric 
\o ACK Authority's Motion to Dismiss Florida Power & Light Company's 

-. . Counter-Petition; and 
AFA _- 
$$r 2. A disk in word Perfect 6.0 containing a copy of the 
cr i  
t', ,. . ... -Please acknowledge receipt of these documents by stamping the 
c-" . . .. . ~ -  

document entitled JEA .2Motf 

. extra copy of this letter "filed" and returning the same to me. 

ank you for your assistance with this filing O,@& 
I - 

L. I 

Sincerely, 

Le-  
Kznnekh A. gffman 

&,,.,cc: All Parties of Record 

D O C U M E N T N U H 8 E R - D A T E  
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition of Jacksonville 1 
Electric Authority to Resolve a ) 
Territorial Dispute with Florida ) Docket No. 
Power & Light Company in St. Johns ) 
County ) Filed: June 1, 1995 

\ 

JACKSONVILLE ELECTRIC AUTHORITY'S 
MOTION TO DISMISS 

FLORIDA POWER & LIGHT COMPANY'S COUNTER-PETITION 

Jacksonville Electric Authority ("JEA") , by and through its 
undersigned attorneys, and pursuant to Rules 25-22.037(2) and 25- 

22.0375, Florida Administrative Code, and Rule 1.140(b), Florida 

Rules of Civil Procedure, hereby moves to dismiss the Counter- 

Petition filed by Florida Power and Light Company ("FPL") in its 

Second Amended Answer to JEA's Petition to Resolve Territorial 

Dispute in St. Johns County. In support thereof, JEA states as 

follows: 

1. On March 20, 1995, JEA filed a Petition to Resolve 

Territorial Dispute asking the Commission to enforce Order No. 

9363, which is the Order approving the existing territorial 

agreement between JEA and FPL. FPL filed its Answer and 

Affirmative Defenses on April 13, 1995. FPL then filed an 

Amendment to its Answer and Affirmative Defenses on April 18, 1995. 

Subsequently, on May 12, 1995, per stipulation of counsel, FPL 

filed its Second Amended Answer to JEA's Petition. 

2. FPL's Second Amended Answer includes a Counter-Petition 

that states two prayers for relief from Order No. 9363. However, 

the Counter-Petition does not assert any authority for the PSC's 

jurisdiction to grant such relief nor does the Counter-Petition 

DOCUMENT tJJI1E CR -DATE 
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state a cause of action to permit such relief. 

3 .  Pleadings filed with the Commission must state a cause of 

action and must contain a statement of the ultimate facts showing 

that the pleader is entitled to the relief requested. Fla. Admin. 

Code R. 25-22.0375 (1) ; F1a.R.Civ.P. 1.110 (b) . FPL' s Counter- 

Petition must be dismissed for failure to state a cause of action 

as it fails to set forth ultimate facts necessary to support the 

relief it seeks. 

4. FPL's Counter-Petition requests the Commission to modify 

the existing territorial agreement between JEA and FPL by 

transferring a portion of JEA's existing territory to FPL, or in 

the alternative, that the Commission cancel the existing 

territorial agreement and order the utilities to negotiate a new 

agreement. 

5. FPL's attempt to state a cause of action for territorial 

relief is bottomed on two allegations. First, FPL alleges that 

Section 1.1 of the existing territorial agreement with JEA 

authorizes FPL to seek modification or cancellation of the 

agreement. Second, in sole support of its request for 

modification or cancellation, FPL offers only the conclusory 

allegation that "the best interests of existing and future 

customers of both utilities will be served" if the agreement is 

modified.' 

'See paragraph 31 of FPL's Counter-Petition which quotes a 

'See - paragraph 34 of FPL's Counter-Petition. 
portion of Section 1.1 of the JEA-FPL territorial agreement. 
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6. FPL's right to seek territorial relief from this 

Commission pursuant to Section 1.1 of the existing territorial 

agreement in no way eliminates the legal requirement imposed on 

FPL, like any other petitioner or complainant, to state a legal 

cause of action for such relief. 

7. FPL's right to seek territorial relief from this 

Commission in any area covered by the existing territorial 

agreement may be exercised in one of two ways. First, FPL could 

have sought to re-draw the existing territorial boundary line by 

alleging the existence of a territorial dispute between FPL and JEA 

and the ultimate facts supporting a determination that FPL should 

serve the customers, locations or areas in dispute. A "territorial 

dispute" is defined by Commission rule as "a disagreement as to 

which utility has the right and the obligation to serve a 

particular geographic area." Fla. Admin. Code R. 25-6.0439 (1) (b) . 
FPL chose not to make such allegations in its Counter-Petition in 

apparent recognition that the territorial agreement between JEA and 

FPL, approved and adopted by the Commission in Order No. 9363, 

specifically and unambiguously confirms the rights and obligations 

of JEA and FPL to provide service in their respective territories 

as delineated in the territorial agreement. Having failed to 

allege the existence of a territorial dispute, FPL's Counter- 

Petition must be dismissed unless the Counter-Petition states a 

legal cause of action for modification of the existing territorial 

agreement under Florida law. Clearly, it does not. 

8 .  FPL relies on its right to seek modification of the 
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territorial agreement per Section 1.1. That right is not absolute. 

FPL's right to seek modification still requires allegations of 

ultimate facts sufficient to state a cause of action as defined by 

and consistent with Florida law. 

9. In PeoDles Gas Systems, Inc. v. Mason, 187 So.2d 335 

(Fla. 1966), the Supreme Court of Florida outlined the threshold 

requirements which a petitioner must satisfy to support 

modification or cancellation of an existing territorial agreement. 

Those requirements are: 

[A] specific finding based on adequate 
proof that such modification or withdrawal of 
approval is necessary because of changed 
conditions or other circumstances not present 
in the proceedings which led to the order 
being modified. 

Id., at 339. 
The rationale for requiring a utility to demonstrate "changed 

circumstances" in order to modify or cancel an existing territorial 

agreement was articulated by the Court in City of Homestead v. 

Beard, 600 So.2d 450, 454 (Fla. 1992): 

The purpose behind settlement (territorial) 
agreements is to end the dispute, not to delay 
the dispute until one of the parties decides 
it is advantageous to begin competing again. 

10. A petitioner seeking to modify or cancel an existing 

territorial agreement approved by the Commission also must 

demonstrate how the modification or cancellation carries out the 

Commission's "express statutory purpose." In other words, the 

petitioner must demonstrate how the modification or cancellation 

avoids the uneconomic duplication of facilities and impacts the 

4 



Commission's duty to plan, develop and maintain a coordinated 

electric power grid throughout the State of Florida. Public 

Service Commission v. Fuller, 551 So.2d 1210, 1212 (Fla. 1989); 

§366.04(5), Fla. Stat. (1993); In Re: Petition to acknowledae 

termination or, in the alternative. to resolve territorial diswute 

between the CITY OF HOMESTEAD and FLORIDA POWER & LIGHT COMPANY, 91 

F.P.S.C. 1:24, 25 (1991). 

11. Here, FPL's attempt to state a cause of action to modify 

the existing territorial agreement must fail as FPL's Counter- 

Petition fails to allege ultimate facts showing: 

a. that modification of the territorial agreement is 

necessary because of changed conditions or other circumstances; 

b. how modification of the territorial agreement will 

serve to avoid the uneconomic duplication of facilities; 

c. the impact of a modification on the Commission's 

duty to plan, develop and maintain a coordinated electric power 

grid; and, 

d. how the best interests of the existing and future 

customers of both utilities will be served by re-drawing the 

territorial boundary line in the manner requested by FPL. 

Accordingly, FPL's request for modification of the existing 

territorial boundary line included in the existing territorial 

agreement (adopted and approved in Order No. 9363) fails to state 

a cause of action and must be dismissed. 

12. In paragraph 35 of its Counter-Petition, FPL requests the 

Commission to cancel the existing territorial agreement between JEA 
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and FPL and to order the utilities to negotiate a new agreement. 

FPL's request for uneconomic electric service chaos should be 

rejected. As the Supreme Court of Florida stated in Lee Countv 

Electric Co-OD. v. Marks, 501 So.2d 585, 587 (Fla. 1987): 

This Court has repeatedly approved the PSC's 
efforts to end the economic waste and 
inefficiency resulting from utilities "racing 
to serve," (citations omitted) . . . .  

In this case, FPL's request for an order cancelling the 

existing agreement and requiring negotiation of a new agreement 

invites the "races to serve" and uneconomic duplication of 

facilities the 1974 Grid Bill3 was intended to prevent. 

13. FPL's request for cancellation also infers that 

negotiations between FPL and JEA cannot take place unless the 

existing agreement is cancelled. Such is not the case. In any 

event, FPL's Counter-Petition does not allege any fact which 

demonstrates the necessity of such drastic action as cancellation 

of the agreement nor ultimate facts showing how cancellation of the 

agreement meets the legal pleading requirements for cancellation of 

the agreement discussed in paragraphs 9 through 11 above. As such, 

paragraph 35 of the Counter-Petition fails to state a cause of 

action for cancellation of the agreement. 

14. The substantive grounds for dismissal of FPL's Counter- 

Petition are substantially the same as those articulated 

successfully by FPL before this Commission in securing a dismissal 

of a territorial dispute petition filed by the City of Homestead. 

3& Ch. 74-196, Laws of Florida; §366.04(2) ( c ) ,  (d) and (e) 
and 366.04(5), Fla. Stat. (1993). 
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- See copy of FPL's Motion to Dismiss and Order No. 23955 Granting 

Motion to Dismiss in Docket No. 900744-EU attached hereto as 

Composite Exhibit "A". FPL should not now be permitted to take an 

inconsistent position before this Commission and should be bound 

by the Court and Commission precedent, discussed suvra, that it 

helped to establish. 

15. This proceeding was initiated by the filing of JEA's 

Petition on March 20, 1995. FPL has amended its responsive 

pleading on two prior occasions, most recently adding a request for 

affirmative relief via its Counter-Petition. JEA's prefiled direct 

testimony is due June 7, 1995. FPL has had sufficient time and 

opportunities (to amend) to file a legally sufficient Counter- 

petition. A third opportunity to amend would be unreasonable and 

unduly prejudice JEA which must file its testimony by June 7, 1995. 

WHEREFORE, JEA requests that the Commission dismiss FPL's 

Counter-Petition, with prejudice, for failure to state a cause of 

action. 

Respectfully submitted, 

KE~JNET~ A.&OFFMAN, ESQUIRE 
WILLIAM B. (J~ILLINGHAM, ESQUIRE 
Rutledge, Ecenia, Underwood, 

Purnell & Hoffman, P.A. 
P. 0. Box 551 
Tallahassee, Florida 32302-0551 
(904) 681-6788 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing was furnished to 
the following by hand delivery ( * )  and U. S. Mail this /Jc day of 
June, 1995: 

Mark A. Logan, Esq. ( * )  
Bryant, Miller & Olive 
201 South Monroe Street 
Suite 500 
Tallahassee, Florida 32301 

Beth Culpepper, Esq. 
Florida Public Service Commission 
101 East Gaines Street 
Room 212 
Tallahassee, Florida 32399-0850 

I~ENNE~H HOFFMAN, ESQUIRE 
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*,LAI1,* 
THE LENOX BUILDING 

SUnL 12m 
3 3 V V  PEACHTREE ROAD. N.E 

ATLANTA. G E O R G I A  30316 
(408) 239.MY1 

LAW OFFICES 

BRYANT, MILLER AND OLIVE, P.A. 

SUITE 6m 
201 SOUTH M O N R O E  STREET 

TALLAHASSEE, FLOXIDA 32301 
l V M )  2z-8611 

F A X  OM> 224-1544 

- 
0Do 22d-ooM 

October 3, 1990 

Mr. Steve Tribble, Director 
Division of Records & Reporting 
Public Service Commission 
Fletcher Building 
101 East Gaines Street 
Tallahassee, Florida 32399-0870 

Re: Territorial Agreement between the City of 
Homestead and Florida Power & Light Company, 
in Dade Countv Florida 

Dear M r .  Tribble: 

Attached please find original and 15 copies of morandum in 
Support of FPL's Motion to Dismiss and Appendix and Motion to 
Dismiss which I will appreciate your filing in the above styled 
case. 

Sincerely, 

enclosures 

COMPOSITE EXHIBIT "A" 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

Docket No. 900744-EU 
In Re: Territorial Agreement between ) 
the City of Homestead ) 

Florida 1 

and Florida 
Power & Light Company, in Dade County ) 

MOTION TO DISMISS 

Florida Power & Light Company (FPL), by and through its 

undersigned counsel, files this Motion to Dismiss the Petition to 

Acknowledae Termination or. in the Alternative. Resolve Territorial 

Disvute filed by the City of Homestead (City) and as grounds 

therefore states as follows: 

1. The City seeks to have the Commission "acknowledge 

termination" of what it refers to as the "AGREEMENT" as a matter 

of Florida contract law. This position flagrantly ignores, and is 

in direct conflict with, the directives of the Florida Supreme 

Court in Public Service Commission v. Fuller, 551 So.2d 1210 (Fla. 

1989), Peovles Gas Svstem. Inc. v. Mason, 187 So.2d 335 (Fla. 1966) 

and Citv Gas Co. v. Peovles Gas Svstem. Inc., 182 So.2d 429 (Fla. 

1965). These decisions recognize that once a territorial agreement 

is approved by the Commission, it becomes an order of the 

Commission which may be modified or terminated only in accordance 

with the Commission's express statutory purpose after proper notice 

and hearing before the Commission. See FPL's pemorandum in Suvvort 

of FPL's Motion to Dismiss filed in support hereof for further 

discussion. Therefore, the relief requested by the City that the 
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Docket No. 90074-EU 
Motion t o  Dismiss 

Page 2 

Commission "acknowledge as a matter of law that the AGREEMENT 

between HOMESTEAD and FPL is terminated" cannot, as a matter of 

law, be granted. Consequently, the City's Petition to Acknowledge 

Termination must be dismissed. 

2.  The City's Petition in the alternative seeks the 

resolut.ion of a territorial dispute. However, no dispute has been 

alleged. Pursuant to Florida Administrative Code Rule 25-6.0439, 

Territorial Aureements and DiSDUteS for Electric Utilities - 
pefinitions, subparagraph (1) (b) , "territorial dispute" is defined 
as Iaa disagreement as to which utility has the right and the 

obligation to serve a particular geographical area." The City's 

Petition fails to recognize that a territorial agreement, approved 

and adopted by the Commission in its Order No. 4285,  specifically 

delineates which utility has the right and the obligation to serve 

the particular geographic area identified in the City's Petition. 

No ambiguity regarding the boundary or the terms and conditions 

exists regarding which utility is to serve with respect to the 

Commission's Order. Therefore, the Petition's alternative request 

for relief must also be dismissed. 

3 .  Even considering the City's Petition as a petition to 

modify Commission Order No. 4285 on the basis that such 

"modification ... is necessary in the public interest because of 
changed conditions or other circumstances not present" when the 
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Docket No. 900744-EU 
notion t o  Dismiss 

Page 3 

Commission's Order No. 4285 was adopted, the Petition fails to 

allege facts that would permit modification. See FPL's Nemorandum 

in SuDDort of FPL's Motion to Dismiss for further discussion. 

WHEREFORE,.FPL hereby requests the Commission DISMISS in its 

entirety the City's petition to Acknowledue Termination or, in the 

Alternative. Resolve Territorial DiSDUte. 

Respectfully submitted, 

. Christian flgffert, Esq. 
Bryant, Miller & Olive, P.A. 
201 South Monroe Street 
Suite 500 
Tallahassee, Florida 32302 

Fla. Bar No. 115558 

Attorney for Florida Power & 
Liuht ComDanv 

(904) 222-8611 

K. ' Crandal McDougall-, Esq. 
Florida Power & Eight Company 
P. 0. Box 029100 
Miami, Florida 33102-9100 

Fla. Bar No. 0763284 
(305) 552-3921 



Docket No. 900744-ELI 
Motion t o  Dismiss 

Page 4 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing FPL Motion to 
Dismiss has been furnished to: Martha W. Barnett, D. Bruce May, 
Holland and Knight, P. 0. Drawer 810, Tallahassee, Florida 32302; 
and Mike Watkins, P. 0. Box 33090, Division of Legal Services, 
Florida Public Service Commission, 101 South Gaines Street, 
Tallahassee, Florida 32301 by mail this 3 day of October 1990. 

. .  

Motim 

K. krandal McDougal1,-Esq. 
P 
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FPSC CITE OS 91 FPSC 1.24 

I n  Re: Pe t i t i on  t o  acknwhdge termination) 

t u r i t o r i a l  diapute b.tve.n th. CITY or ) I s m :  1-3-91 
) BOIUSTEM and MRIM po*LR L LIGHT 

comm 

macm no. 900744-w 
or, i n  the alternative.  t o  raeolve ORDER no. 23955  

I 

on S e p t u b e r  4,  1990 the City of nomestead (Homeatead) r i m  

In  ita Pe t i t i on ,  Homestead sought to 
have the Coniss ion ,  as a mttmr or con t rac t  l a w ,  acknovledge 
t a ra ina t ion  of a t a r r i t o r i a l  agreement b.tvaen Roustmad md 
l l o r i d a  Pw-r k Light Company (?PL). "hie t e r r i t o r i a l  a g r e o a t .  
vas approved by the Conission in order  no. 1285 ie1u.d an hcubar 
1, 1967. & an a l t u n a t i v e  t o  i t a  rwest ror acknaledgaant or 
termination. nwestaad r m e s t e d  t h a t  the Commission consider the 
M t t e r  a tmr r i to r i a l  dispute. 

a -tho on Florida in tho Pub%%% 

I n  raaponse t o  Hmestead'a Pa t i t i on ,  TPL r i l e  a 
R & a h  on Oct0b.r 8 ,  1990. In  its notion, PPL asaerted tha t ,  
according t o  Florida case law, once a t a r r i t o r i a l  agreemnt  has 
been approvad by the commission, it becornor u) order  of tho 
Commission vhich may only b. m d i f i e d  or  terminatad i n  accordanca 
vith the Commiaaion's uprase s t a t u t o r y  purp0.a. 

5 5 1  S0.2d 1210 (?la. 1989); 
181 bo.2d 335 ( I l a .  1966);  and 

, 1112 So.2d 429 (?la. 
?PL further-ad Va8 att-pting t o  

modify the t a r r i t o r i s l  agree8ent with FPL and i n  order t o  do so, 
Honstead  Bust shov the modification ie necasaary and in th. public 
intmrest  beau.* of changd condition. or circumstances t h a t  were 
not  present  i n  tho  original proce.dinge. 

v Gas -nv V. P 
1965. 



CITE as 91 FPSC 1: 25 FPSC 
ORDER NO. 1 3 9 ) s  
DOCKET NO. 900744-EU 
PACE a 

Finally. IPL stated that the matter should not be tr.ated as 
a territorial dispute. Rule 25-6.0439 of the rlorida 
Administrativo Coda defines a territorial dispute- as a 
*disagreement am to Which utIlity has the right and the  obligation 
to SaRe a pnrticular geographic area.. According to IPL. ther. is 
no question as tc who has the right and obligation to S.N. 
Homestead and tho surrounding arm. Order no. 4283 clearly 
outlinos FPL'S and Homost.ad*s rights and obligation. in the area. 
Th.r.for., the0  i. no t.rritorial dispute baforo tho Commission. 

During oral arguments h8ld on Decembmr 11, 1990, Homestead 
consistently asserted that it was not irking the Connisrion to 
modify the territorial agreement embodied in Order NO. 4285. 
Rath-r, it claim-d that it wanted the Commission to acknowhdg. 
Homestead's right to .tellinate" tho agreement under rlorida 
contract law. Ye declino to grant Hom.stead's request. In -, SSl So.2d la10 (?la. 
1989). tho rlorida supreme Court held that, .the purposo of the 
action brought by tho CIty ai ilonestead In tho circuit court is to 
modify th. t-rritorial agreement betwean it and PPL.. we also 
find that the purpas. of the action brought by Homestead b f o r .  
this Commission im to aodify Its territorial agreement w i t h  PPL. 

m e n  a t-rritorial agre8ment is approved by the Commission, it 
tmcomes ..bodied in tho approving order which may only b. modi'hd 
ortirminated in accordance w i t h  the Commission's express statutory 
purpOa4. Sm ZulkK at 1212. Therefore, in order to withdraw or 
modify Order NO. 4283. nomast-ad must make a showing that, .such 
moditication or withdrawal of approval Is necessary in tho public 
interost b*caur* of changed conditions or circumstance not presmt 
in th. proceedings which led to the order being modified.* 

In=. V. tfax,Qn, 187 So.2d 335. 339 (Pla. 1966) 
Homestead has failed to allege facts sulficient to support a 
modification of Comiasion Order no. 4285 consistent with E.wnLes 

and U. Conaequently, we grant FPL's lotion and dismiss 
Homestead's petition without prejudice. 

In conddaration of the Coregoing, it 1. 

ORDERED by the rlorida Wblic S.rvico Commission that ?lorid. 
Power and Light Company's Motion to D i s m i s s  the City or Homestead's 
Petition to Acknowledge Tunination or, In tho Alternativa. Resolve 
Territorial Disputo is hareby granted. It 1s furthor 

ORDERED that the City of Homestaad's Petition to Acknowledg. 
Termination Or, in tho Altanutiva, Resolv. Territorial Disput. Is 
hereby dlamirsed without projudico. It is furthar 

ORDERID that tho City of Rom.staad has 30 days Iron tho data 
of this order to filed an amended petition for modification of tho 
territorial agreaent w i t h  rlorida Power and Light Company. 

8y ORDER of tha ?lorid. Public Serf i s .  Couisafon, this l u ~  
day of - r  

2. 
L 

i 
c 


