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FLORIDA PUBLIC SERVICE COmISSION 
Capital Circle Office Center, 2540  Shumard Oak Boulevard 

Tallahassee, Florida 32399-0850  

M E M O R A N D U M  

August 31, 1995 

TO : 

FROM: 

RE : 

AGENDA: 

DIRECTOR, DIVISION OF RECORDS AND €2 

DIVISION OF LEGAL SERVICES (JABEP) @ 2 L  
DIVISION OF WATER AND WASTEWATER WILLIS, C E, 
RENDELL) 
DIVISION OF APPEALS (MOORE, S Y I T H ) d M  

UTILITY: SOUTHERN STATES UTILITIES, INC. 
DOCKET NO. 920199-WS 
COWTY:  BREVARD, CHARLOTTE/LEE, CITRUS, CLAY, DWAL,  

HIGHLANDS, LAKE, MARION, MARTIN, NASSAU, 
ORANGE, OSCEOLA, PASCO, P U T N U ,  SEMINOLE, 
VOLUSIA, WASHINGTON, COLLIER, AND HERNANDO 

CASE : APPLICATION FOP A RATE INCREASE 

SEPTEMBER 12, 1995 - REGULAIL AGENDA - CONSIDERATION OF 
FIRST DISTRICT COURT OF APPEAL REMAND 

CRITICAL DATES: NONE 

CASE BACKGROUND 

Southern States Utilities, Inc . ,  (SSU or utility) is a C l a s s  
A water and wastewater utility operating in various counties in the  
S t a t e  of Florida.  On May 11, 1992, SSU filed an application to 
increase t h e  rates and charges f o r  127 of ita water and wastewater 
service areas regulated by t h i s  Commission. The official date of 
filing was established as June 17, 1992. According to the 
information contained in the  minimum filing requirements (MFRs) , 
t he  total water annual revenue f i l e d  in t h i s  application f o r  1991 
was $12,319,321 and the net operating income was $1,616,165. The 
total wastewater annual revenue filed in this application for 1991 
was $6,669,468 and t he  net operating income was $324,177. 

In t o t a l ,  the  utility requested interim rates designed to 
generate annual revenues of $16,806,594 for.water and $10,270,606 
f o r  wastewater, increases of $3,981,192 (31.57%) and $2,997,359 (41.22%) , respectively, according to t h e  MFRs. The utility 
requested final rates designed to generate annual water revenues of 
$17,998,776 and $10,872,112 for wastewater, increases of $5,064,353 
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(40.16%) and $3,601,165 (49.53%) , respectively, according to the  
MFRs. The approved test year f o r  determining both i n t e r i m  and 
final rates is the historical year ended December 31, 1991. 

By O r d e r  No. PSC-92-0948-FOF-WS, issuedSeptember 8 ,  1992, and 
as amended by Order No. PSC-92-0948A-FOF-WS, issued October 13, 
1992, the Commission approved interim rates designed to generate 
annual water and wastewater revenues of $16,347,596 and 
$10,270,606, respectively. 

By Order No. PSC-93-0423-FOF-WS, issued March 22, 1993, the 
Commission approved an increase in the utility's final rates and 
charges, basing the rates on a uniform rate structure. Numerous 
motions for reconsideration w e r e  decided by this Commission. On 
September 15, 1993, pursuant to the provisions of Order No. PSC-93- 
0423-FOF-WS, Commission staff approved the revised tariff sheets 
and the utility proceeded to implement the E inal rates. On October 
8 ,  1993, C i t r u s  County and C y p r e s s  and Oak Villages (COVA), now 
known as Sugarmill Woods Civic Association (Sugarmill Woods), f i l e d  
a Notice of Appeal of the Final Order in the F i r s t  District Court 
of Appeal. That Notice was amended to include t h e  Commission as a 
party on October 12, 1993. On October 18, 1993, the utility filed 
a Motion to Vacate Automatic Stay. By Order No. PSC-93-1788-FOF- 
WS, issued December 14, 1993, t h e  Commission granted the utility's 
motion to vacate the automatic stay. The Order on Reconsideration, 
Order No. PSC-93-1598-FOF-WSr was issued on November 2, 1993. 

On April 6, 1995, the Commission's decision in Order No. PSC- 
93-0423-FOF-WS was reversed in part and affirmed in par t  by the 
F i r s t  D i s t r i c t  Court of Appeal, Citrus Countv v. Southern States 
Ur il ities , I n c . ,  2 0  F l a .  L. Weekly D838 ( F l a .  1st DCA 1995), reh'q 
denied, 20 Fla. L. Weekly D1518 (1995). A mandate was issued by 
the F i r s t  D i s t r i c t  Court of Appeal on July 13, 1995. SSU has 
sought discretionary review by the Flor ida Supreme Court. The 
Commission has filed a Notice of Joinder and Adoption of SSU's 
Brief. The mandate is not stayed by SSU's petition f o r  
discretionary review. Citv of Miami v, Arosteau i, 616 So. 2d 1117 
(Fla. 1st DCA 1993). Accordingly, the purpose of this 
recommendation is to bring to the Commission's attention all 
possible options in addressing the First District Court of Appeal's 
mandate. 

On August 2 8 ,  1995, a Joint Petition f o r  Implementation of 
Stand-Alone Water and Wastewater Rates €or SSU and for the 
Immediate Repayment of Illegal Overcharges with Interest was f i l e d  
by C i t r u s  County, Sugarmill Woods, and Springhill Civic Association 
(Springhill). The utility, as of this date, has not filed a 
response to the Joint Petition, bu t  the t i m e  for filing any 
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response has not expired. In their J o i n t  Petition, the  intervenors 
request that the Commission do the following: bas:cally 

1) 

2 )  

3 )  

immediately reduce the rates charged pursuant to Order 
No. PSC-93-0423-FOF-WS t o  stand-alone rates; 

immediately order SSU to make cash refunds to the 
customers for the difference between stand-alone rates 
and the uniform rates f o r  the period interim rates were 
charged, as well as f o r  the period permanent rates w e r e  
approved; and 

require SSU t o  pay interest; compounded monthly on all 
refunds from the  date interim rates w e r e  first approved 
to the date the refunds are made. 

The Joint Petition was f i l e d  as this recommendation was being 
written. Since the issues raised in t h e  petition are similar to 
those addressed by Staff in this recommendation, Staff believes 
that: it is appropriate t h a t  this petition be considered at this 
time. As f o r  the utility having s u f f i c i e n t  time to respond to the 
Joint Petition, Staff believes that addressing this matter now does 
n o t  harm the utility if the Commission allows t h e  parties to 
address the Commission on this matter at the Agenda Conference, 
The first  request raised in the Joint Petition is addressed in 
Issue 4. The second request is addressed in Issues 5 and 6. The 
t h i r d  request is addressed in Issue 6. Staff has identified the 
issue of whether the  Joint Petition should be granted as the  last 
issue. 
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DISCWSSION 0 F ISSUES 

ISSUE 1: Should parties be allowed to participate in t h i s  
proceeding? 

RECOMMENDATION: Yes. Participation should be limited to fifteen 
minutes f o r  each a ide .  ( JABER)  

STAFF ANALYSIS: Typically, recommendations which concern the 
appropriate actions the Commission should take on an order remanded 
by the Court  have been noticed as "Parties May Not Participate," 
the  rationale being that: this is still a post-hearing decision, and 
participation should be limited t o  Commissioners and Staff. 
However, in a recent case remanded by t he  Court ,  Docket No. 920188- 
TL, In re: ADplication f o r  a rate increase bv GTE Florida, Inc . ,  
(hereinafter referred to as  llGTE"), the Commission heard oral 
argument f r o m  the parties, and permitted the filing of briefs. 

SSU has filed a n e w  rate case, which is being processed under 
Docket No. 950495-WS. The official filing date has been 
established as August 2, 1995. Within sixty days of that date, the 
Commission must rule on t h e  utility's interim rate request. It has 
become necessary to immediately decide the issues here in  so that 
the appropriate rate structure will be used for the purpose of 
calculating interim rates in Docket No, 950495-WS. A s  a result  of 
these time constraints, the Commission cannot allow parties time to 
file briefs and have ora l  argument. Therefore, Staff recommends 
that in lieu of filing br i e f s ,  parties should be allowed to address 
the Commission, with fifteen minutes allocated for each side. 
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ISSUE 2: In light of the decision and mandate of the F i r s t  
District Court of Appeal, can the Commission reopen the record and 
take evidence on whether SSU's facilities and land are functionally 
related? 

PRIMARY RECOMMENDATION: No. In the absence of directions from the 
appellate cour t  f o r  the Commission to make an additional finding or 
to reconsider its decision in light of the  courtls decision, the 
Commission should not reopen the proceedings t o  take additional 
evidence. (MOORE) 

ALTERNATIVE RECOMMENDATION: The Commission m a y  reopen the record 
for t he  sole purpose of taking evidence on whether or not SSU's 
facilities and land were functionally related during t h e  test year 
in Docket No. 920199-WS, ( JABER) 

PRIMARY STAFF ANALYSIS: In its opinion, t h e  First District Court 
of Appeals ( F i r s t  DCA) reversed the portion of Order No. PSC-93- 
0423-FOF-WS, issued March 22, 1993, in Docket: No. 920199-WS ( " F i n a l  
O r d e r " ) ,  which set uniform statewide rates, on the ground that the 
Commission exceeded i t a  statutory authority by approving uniform 
rates f o r  SSU based on the evidence produced. The cour t  found that 
Chapter 367, Florida Sta tu tes ,  requires the Commission to find that 
a llcombination of functionally related facilities and landff 
constitutes one system in order f o r  the Commission to lawfully 
approve uniform rates. The cour t  concluded that t h e  Commission 
made no such finding here, nor  could it have done SO, given the 
absence of evidence that t h e  utility systems w e r e  operationally 
integrated, or functionally related,  in any w a y  other  than in 
fiscal management. Because the court reversed on this ground, it 
declined to address certain other issues which w e r e  argued on 
appeal by C i t r u s  County and COVA in opposition to the Commission's 
decision to s e t  uniform statewide ra tes .  

The First DCa gave no directions to the Commission to 
reconsider its final order,  to conduct a new hearing, or to make 
additional findings, The court  merely remanded the cause f o r  
"disposition consistent herewith." Although the mandate that 
followed stated that the  cause was remanded f o r  further proceedings 
consistent w i t h  the law, according to the clerk of the court's 
office, the mandate itself is essentially a standard form, and 
parties must look to the court's opinion to guide their future 
action. Thus, the w o r d s  of the mandate do not have separate 
significance. This conclusion is supported by the number of cases 
that i n t e r p r e t  t h e  lower tribunal I s authority on remand in light of 
the terms of remand used by the courts in t h e i r  opinions and not 
the mandate. There is also one case, discussed l a te r ,  that refers 
to the "standard language" of the mandate commanding that "further 
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proceedings be had in accordance w i t h  said opinion, the rule of 
this Court and the laws of the S t a t e  of Florida." State, DeDt. of 
Revenue v. Air Jamaica Ltd., 522 So. 2d 446, 4 4 8  ( F l a .  1st DCA 
1988). 

The remand direction "for disposition consistent herewith, 
with -no other  instruction, has been construed i n  one appellate 
case. In Pinellas County Water and Navisation Control Authoritv v. 
Zabel, 179 So. 2d 370 ( F l a .  2nd DCA 1965), the court interpreted 
the authority of a t r ia l  court when t he  Supreme Court had remanded 
a case for "disposition consistent herewith. II In the original 
appeal, the Supreme Court, in Zabel v. Pinellas C o .  Water 171 So. 
2d 376 ( F l a .  1965), concluded that the  wrong parties had been 
required to carry the burden of proof and that the evidence 
presented failed to m e e t  the standard of proof contemplated by the 
statute. Similar to the SSU appeal, the Court also found that the 
hearing examiner did not: make a required finding (that a fill 
permit would adversely affect  t he  public interest), and that he 
could not have made it on t h a t  record. Thus, t h e  Supreme Court 
quashed the lower court's decision and remanded the cause " f o r  
disposition consistent herewith." 

On remand, the t r ia l  court entered an order directing issuance 
of the fill permit;, The losing party challenged the trial court's 
refusal to conduct f u r t h e r  proceedings and rehear the case, which 
would have allowed it to present the evidence and allowed the 
hearing examiner to make the required finding. On the second 
appeal, t he  Second DCA concluded that the  trial court complied with 
the mandate and its order was consistent with t he  opinion and 
judgment of the Supreme Court .  The DCA cited t o  Mercantile 
Investment & Holdins Co. v, Tedder, 8 So. 2d 470 (Fla. 19421, where 
despite having directed f u r t h e r  proceedings not inconsistent with 
the opinion, the appellate cour t ,  on petition, prohibited the trial 
cour t  from conducting a further proceeding except to enter a 
judgment for the petitioner/defendant. In the first appeal, the 
Court had found the evidence insufficient to sustain a verdict for  
the plaintiff. 

These cases, and others, suggest that when the appellate cour t  
finds t h e  evidence insufficient to support a lower court's decision 
and remands the case without more, the lower cour t  m a y  not reopen 
the record and take additional evidence. E . g . ,  B r o w a r d  County v. 
m, 376 So. 2d 1 2 2 2  (Fla, 4th DCA 1979). In that case, the Fourth 
DCA determined that the  lower court had complied with a Fourth DCA 
remand "for further proceedings in accordance with this opin ion ,"  
by declining to take further evidence on an issue involving good 
faith. On remand, the t r ia l  judge ordered a plan of rebate of 
ce r t a in  taxes which t h e  appellate cour t  had determined were 
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illegally collected. Id. at 1223. 

The Fourth DCA found that the t r i a l  judge llc rrectly concluded 
that the [Fourth DCA'sI p r i o r  opinion [and mandate] neither 
contemplated nor authorized a second evidentiary hearing. Id. 
Although in i t a  p r i o r  decision the Fourth DCA found that there was 
no evidence on the "good f a i t h "  issue, the  appellants had the  
opportunity to present evidence on that issue at the first 
ev iden t i a ry  hearing. B y  requesting that the trial court take 
f u r t h e r  evidence on the issue, the appellants effectively sought 
" t w o  b i t e s  at the app1e.l' - Id. And It [slomewhere the  curtain must 
ring down on litigation." Id. Although it had remanded for 
further proceedings, t he  Fourth DCA evidently intended its remand 
to be for disposition consistent with its opinion. In the SSU 
case, it is possible that the cour t  would not view an additional 
evidentiary proceeding as an impermissible "second bite" because 
the functional relatedness of the utility's facilities was not 
raised as an issue. However, the Commission's p r a c t i c e  has been 
not to conduct: further evidentiary proceedings unless more 
specifically directed to by the court or unless the Commission is 
unable to otherwise make a decision. 

For  example, in the recent GTE ra te  case opinion, the Supreme 
Court articulated a new standard for determining whether costs for 
transactions between the utility and its affiliates are fa i r  and 
found that t h e  evidence in the record did not  satisfy that 
standard. In its order on remand, the Commission stated that its 
general practice is not to conduct further evidentiary proceedings 
on remand unless the record is insufficient or incomplete and 
declined to conduct such a proceeding. Order No. PSC-95-0512-FOF- 
TL, issued April 26, 1995. 

This practice is consistent with cases where the  appellate 
court has excluded evidence so that there is insufficient evidence 
f o r  the t r ia l  cour t  to render any decision at all. Additional 
evidence has been permitted in these cases. See,  St. Joe Paper 
Companv v. Adkinson, 413 So. 2d 107 ( F l a .  1st DCA 19821, where the 
appellate court had excluded certain testimony and remanded the 
case to the trial court for further proceedings consistent with its 
decision, the trial court could reopen the record and take 
additional evidence as t o  one issue where it would be unable 
otherwise to render a decision on t h a t  issue. However, the t r ia l  
court could not take additional evidence on the o ther  issue for 
which it had sufficient evidence to render a decision. Here, t h e  
record may be sufficient f o r  t h e  Commission t o  decide a rate 
st ructure  for the utility, albeit not the rate structure it 
previously chose. 
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There is one case t ha t  attaches significance to the language 
of the mandate. In S t a t e ,  DeDt. of Revenue v. Air Jamaica Limited, 
522 So. 2d 446 (Fla. 1st DCA 1988), the Department of Revenue, 
after prevailing i n  an appeal of a tax issue, filed a motion in the 
t r i a l  court to enforce the Supreme Court s mandate and asked for 
statutory interest on the unpaid tax. On appeal by the state after 
the trial cour t  denied its motion, the airlines argued that  the 
Supreme Cour t ' s  decision didn'tmention interest, nor did it  remand 
the cause f o r  consistent proceedings, so  the trial court did not 
have jurisdiction to e n t e r t a i n  the issue. 

The F i r s t  DCA disagreed, saying that the Supreme Court simply 
reversed a decision granting a tax exemption, and the mandate 
contained "standard language commanding 'that f u r t h e r  proceedings 
be had in accordance with said opinion, the r u l e  of t h i s  Court and 
the laws of the State of F lo r ida . ' "  Id. a t  4 4 8 .  That language 
gave the court s u f f i c i e n t  d i s c r e t i o n t o  consider the issue of 
statutory interest. This case differs from the SSU decision i n  
that the Supreme Court in the tax case did not find a lack of 
evidence t o  support a finding regarding intereat, never raised it 
as an issue, and in f ac t ,  never discussed it. Moreover, the state 
had a separate, statutory right to interest. 

Typically, in a case where the reviewing court intends f o r  the 
lower court to t ake  additional evidence, it will at least remand 
t he  cause for further proceedings and also instruct the  lower 
tribunal to reconsider its decision or to make additional findings. 
In Tampa Electr ic  Co. v. Crosby , 168 So.  2d 70 ( F l a .  1964), the 
Court stated the general proposition that when a cause is remanded 
with directions to make adequate findings, f u r t h e r  hearing may o r  
may not be had as the  circumstances require. Id. at 73. The Court 
also stated that a reviewing court t h a t  remands f o r  f u r t h e r  
consideration should announce any restrictions on further testimony 
and that without such a restriction, the t r i e r  of fact has the 
discretion to receive additional evidence. 

Arguably, because the functional relationship finding is one 
the  Commission didn't know it had to make (a required finding 
announced by the First DCA in this case) , the Commission could take 
additional evidence and reconsider its decision in light of it. It 
is un l ike ly  the First DCA would be persuaded by such an argument. 
The court  did not direct the Commission to make additional findings 
nor  did it remand the case for f u r t h e r  consideration. Apparently, 
the court  viewed a finding that the utility's systems are 
functionally related--that SSU is essentially a s i n g l e  system--as 
a fundamental, threshold issue. The cour t  also recognized i t ,  from 
the  Board v. Beard appeal, as a finding the  Commission had made in 
the past in another case. In that case, the Commission decided, in 
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the context of a jurisdictional determination, that several systems 
were g system as defined in section 367.021(11), Florida Statutes. 
Board of Countv Commissioners v. Beard, 601 So. 2d 590 (Fla. 1st 
DCA 1992). Thus, the court might find the Commission should have 
known that it must make the functional relationship finding before 
it m a y  t reat  SSU as a single system f o r  ratesetting purposes, in 
which case t h e  court might view additional evidentiary proceedings 
i n  the same docket as impermissible, In addition, the court, in 
denying rehearing, implicitly rejected arguments made by SSU and 
the Commisaion that this was a new issue that: the court should 
g ran t  argument on, or that a finding of functional relatedness is 
necessary only in a jurisdictional determination. 

If the Commission w e r e  to take additional evidence and make 
the finding that: SSU's facilities and land were functionally 
related, and if the court  decided on appeal that it was permissible 
for the Commission to do that, the  court would then be faced with 
addressing the  o ther  issues raised in the initial appeal. While it 
is arguable that the court did not make the finding t ha t  the 
testimony about the benefits of uniform rates was not competent or  
substantial enough evidence to support t h e  ra te  structure decision 
(as opposed to not being sufficient to support a finding of 
functional relationship), the cour t  did recite the  testimony of 
three witnesses that SSU was not in a position to fairly implement 
uniform rates, and it did find t h a t  t he  Commissioners' beliefs 
about the benef ita of uniform rates w e r e  insufficient to support 
the final order. Thus, it appears that the court might reverse the 
order on other  grounds. The result would simply be to delay final 
resolution of this case. 

Retroactive Ratemakinq 

If the Commission sets ra tes  based on the evidence of record, 
the n e w  rates should be effective f rom the date revised t a r i f f s  are 
approved. To do otherwise would constitute retroactive ratemaking. 
The cour t  found the uniform rates implemented by the Commission had 
not been lawfully approved. Therefore, the  rates were invalid 
from the  issuance of t h e  final rate order, 

To apply new rates back to the beginning of the case would be 
an impermissible attempt to set rates to be effective in t h e  past. 
The Commission cannot arbitrarily go back and adjust rates to the 
beginning of rate case or any other point in the past. New rates 
are Ilprospective as of the date they are fixed." Citv of Miami v. 
Florida Public Service Commission, 208 So. 2d 249, 260 ( F l a ,  1968). 
Retroactive ratemaking basically involves an attempt to set rates 
on a going-forward basis to recoup past losses or to refund past 
over-earnings. Citizens v. Florida Public Service Commission, 4 4 8  
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So. 2d 1024 ( F l a .  1984). Stated another way it results when "new 
rates are applied to p r i o r  consumptionff which occurred before the 
e f f e c t i v e  date of the n e w  rates. Gulf Power C o .  v.  Cresse, 410 So. 
2d 492 ( F l a .  1982). The fac t  t h a t  the approved rates are found 
invalid by a court  does not allow t h e  institution of new rates 
retroactively to cover the  pr ior  period back to the issuance of the 
unlawful order. New England Teleehone and Telesraeh Comnanv v. 
Rhode Island Public ut ilitiep C o m i s s i o n ,  358 A. 2d 1 (R.1. 1976). 
Cf. the  Commission's action i n  the Sunshine Utilities and GTE 
remands, where c e r t a i n  expenses were disallowed by t h e  Commission 
but upheld in the  court's opinion. The Commission set new rates on 
a going-forward basis only, not for the  period back to the 
beginning of the  case, during which time t h e  improper disallowance 
of a f f i l i a t e  expenses was i n  e f f e c t .  Orders N o s .  PSC-94-0738-FOF- 
WU and PSC-95-0512-FOF-TI,. 

ALTERNATIVE STAFF ANALYSIS: As stated earlier, the  portion of 
Order No. PSC-93-0423-FOF-WS approving increased rates and charges 
based upon a uniform rate structure for SSU was reversed by the 
First District Court of Appeal and a mandate has been issued.  The 
Court directed that  the cause be "remanded f o r  d i s p o s i t i o n  
consistent herewith." In  reversing the Commission's decision, the 
Court stated t h a t  [t] he Commission's order must be reversed based 
on our f i n d i n g  t h a t  chapter 367 ,  F lor ida  Statutes, did n o t  give the 
Commission a u t h o r i t y  t o  approve uniform statewide rates f o r  these 
u t i l i t y  systems which are opera t iona l ly  unrelated in t h e i r  delivery 
of u t i l i t y  service." 20 Fla. L. Weekly D839. 

The Courtts opinion has raised many questions, including: 1) 
did the Court reverse the  Commission's order on any other ground 
than that of failure to make a finding t h a t  SSU's facilities and 
lands w e r e  functionally related; 2) in the  context of this opinion, 
how should lldisposition" be interpreted; 3) is the Court's opinion 
a general or specific mandate; 4) will f u r t h e r  proceedings give 
parties a "second bite at the apple"; and 5 )  i f  the  Commission 
chooses t o  reopen the record, would that  violate the proh ib i t i on  
against retroactive ratemaking. This recornendation addresses 
these p o i n t s  separately below strictly from a legal point of view, 
Even t h o u g h t h i s  recommendation supports t h e  notion that the  record 
can be reopened f o r  a very limited purpose (making the  required 
finding aa suggested by the C o u r t ) ,  it is important t o  note  here 
that the  Commission also has the discretion to decide not t o  reopen 
the  record even though the Commission recognizes its ability to do 
so. This  point: will be addressed f u r t h e r  i n  the next i s sue .  
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The Cou rt's Findinq 

The Court states that If [ h l e r e ,  w e  find no competent 
substantial evidence that the facilities and land comprising the 
127 SSU systems are functionally related in a way permitting the 
PSC to require that the customers of all systems pay identical 
rates." Id. at D838. On the same page, the Court  goes on to state 
that I' [rill such finding was made here, and could not properly be 
made given the apparent absence of evidence that the systems were 
operationally integrated, or functionally related, in any aspect of 
utility service delivery other  than fiscal management." Id. The 
Court holds that [u] ntil the Conmission finds that the  facilities 
and land owned by SSU and used to provide its customers with water 
and wastewater senrices are functionally related as required by the 
s t a t u t e ,  uniform rates may not lawfully be approved." Id. at D939. 

Arguably, there are t w o  alternative views to the Court's 
opinion: 1) that t h e  Court disapproved of the uniform ra te  concept 
in its e n t i r e t y  in addition t o  finding that the Commission did not 
make t h e  perceived requisite finding pursuant to Section 367.171, 
Florida Statutes; or 2 )  that the Court only determined that the 
record did not contain competent substantial evidence that the 
utility's facilities and land were functionally related. This 
recommendation supports the  second view. Although t h e  Court does 
discuss some of the evidence t h a t  is i n  the record on uniform 
rates, when one reads the findins8 made by the C o u r t ,  the 
conclusion should be that the Court based its decision on its 
belief that the Commission failed to make an evidentiary finding 
related to Section 367.171, Florida Statutes. 

Meanins of If D i s D o s i  t ion'' 

Black's Law Dictionarv states that the "dispositionll of a 
matter involves t h e  a c t  of finally exercising one's power or 
control  over the matter, or "to alienate, relinquish, part  with, or 
g e t  r i d  of; to put out  of the w a y ;  to finish withff t h e  matter. As 
an example, Black's uses t h e  word "dispositionll in the  context of 
a criminal proceeding, where a "disposition" hearing is a judicial 
proceeding in which a criminal defendant is sentenced or otherwise 
disposed of. In a proceeding involving ratemaking, this definition 
of 'ldiaposition" is not appropriate in Staff's opinion. In 
numerous places throughout the Court's opinion, the Court: makes 
reference to "until the Commission finds..," or "the apparent 
absence" of t h e  finding. Staff believes that in this instance, the 
appropriate interpretation of ffdispositionll does include the option 
of reopening t h e  record to attempt to make the requisite finding, 
Consistent with the definition in Black's, once t h e  Commission 
makes the  evidentiary finding here, this matter will be "finished.ff 
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Staff has researched f o r  cases interpreting the w o r d  
“dispositionfv and no cases directly on point have been found. 
However, the primary staff analysis c i tes  to Pinellas Countv Water 
and Navisation Control Authoritv v, Zabel, 179 So. 2d 370 (Fla. 2nd 
DCA 1965), for the proposition that t h e  Court rejected the notion 
that a lower tribunal should have f u r t h e r  proceedings or a 
rehearing in a case w h e r e  the remand was f o r  “disposition 
consistent herewith“, which was the same language used by t h e  F i r s t  
District Court of Appeal in the SSU case. This staff believes tha t  
this case can and should be dis t inguished  from t h e  instant case. 

F i r s t ,  the  Zabel Court  recognized that the evidence in t h e  
record failed t o  meet the standard of proof required by the statute 
which governed t h a t  particular issue. The mandate issued in the 
Zabel case appears to be a specific mandate ( t h e  Court appears t o  
have given specific d i r e c t i o n s  t o  the parties, which would not have 
allowed a further proceeding). This is not the s e t  of 
circumstances w e  have here. In the record made in Docket No. 
920199-WS, there is absolutely no evidence on whether or  not t h e  
u t i l i t y ’ s  facilities and land w e r e  functionally related. B y  its 
own recognition, the Zabel Court chose not to elaborate, but staff 
believes t h a t  t h e  Court rejected t h e  notion of f u r t h e r  proceedings 
because the p a r t i e s  had an opportunity i n  the first hearing t o  
present  evidence which would meet the standard of proof required by 
t h e  s t a t u t e  ( t h e i r  f irst  b i t e  a t  t h e  apple). I n  t h e  SSU case, the 
Court has i d e n t i f i e d  a standard for t h e  Commission t o  f o l l o w  p r io r  
to the implementation of uniform rates t h a t  no party could have 
been aware of and no p a r t y  ever presented evidence on. Contrary t o  
the suggestion i n  the p r i m a r y  recommendation, neither S t a f f  nor the 
Commission could have known such a finding was necessary. 

Second, un l ike  the Zabel opinion, t he  SSU mandate is a general 
mandate. There is absolutely nothing in the Zabel opinion that 
would have warranted t h e  t r i a l  cour t  having further proceedings. 
The Court was very specific in finding t h a t  the wrong parties had 
been required to ca r ry  t h e  burden of proof. On t h e  o ther  hand, the 
Court deciding t h e  SSU case makes numerous re ferences  to the need 
for an additional evidentiarv finding on llfunctional relationship” 
and has not explicitly res t r ic ted  this Commission from having an 
evidentiary proceeding on t h e  Court’s perceived deficiency. For 
the  same reasons, it is incorrect t o  r e l y  on State ex rel. 
Mercantile Investment & Holdins Co. v. Tedde r ,  8 So. 2d 470 ( F l a .  
1942), where the Court specifically remanded with directions f o r  
“ f u r t h e r  proceedings no t  i ncons i s t en t  with its opinion.“ The 
Courtls opinion amounted to a direction to enter a judgment f o r  t h e  
defendant. 
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Commissionls Discretion in Method of Comnlvins With Mandate 

It is well settled that if an opinion is reversed with general 
directions for f u r t h e r  proceedings, a trial judge is vested with 
broad discre t ion  in handling or directing the course of t h e  case. 
Tarma Electric v, Crosbv, 168 So. 2d 70 ( F l a ,  1964); Lucom v, 
Potter, 131 So. 2d 724 ( F l a .  1961); Veiner v. Veiner, 459 So. 2d 
381 ( F l a .  3d DCA 1984), review denied, 469 So. 2d 750  (Fla, 1985); 
City of Pengacola v. Caaital Realtv Holdins Co., 417 So. 2d 6 8 7  
(Fla. 1st DCA 1982). Even though the mandate does use the words 
" f u r t h e r  proceedings,Il the opinion does not;  and Staff is in 
agreement that t h e  language i n  the opinion takes precedent over the 
language in the  mandate. Notwithstanding, Staff believes tha t  the 
ultimate finding i n  the opinion does, i n  fact, result in general 
directions f o r  the "disposit ionll  of the  case. 

In Smith v. Smith, 118 So. 2d 204, 205 ( F l a .  19601, the Court 
held that: 

When a final decree in a chancery cause is 
reversed without m e c  i f i c  directions t o  enter 
a particular decree or order ,  the  e f fec t  of 
the reversal is to remand the cause to the  
lower court for t he  e n t r y  of a f u r t h e r  decree 
consistent with t h e  ruling of t h i s  Court .  
This is even more clearly the  rule  when, as in 
the instant case, our  judgment reverses the 
final decree and specifically remands the 
cause 'for fur ther  proceedings consistent 
with' our opinion. In  either event, the trial 
judse ,  upon the filing of our mandate, has the 
a u t h o r i t x  t o  take such f u r t h e r  Droceedinss i n  
the cause a s may be aanropriate in order to 
arriw at: another decree which w i l l  accord 
w i t h  the mandate o f this Court (emphasis 
added). 

The primary staff analysis makes reference to a statement made 
in the  GTE o rde r ,  Order No. PSC-95-0512-FOF-TL, issued April 26, 
1995, In that order, the Commission did not find it appropriate to 
reopen the record t o  take f u r t h e r  evidence, and stated that: "Given 
the  Commission's general practice of not conducting f u r t h e r  
evidentiary proceedings on remand unless the record is insufficient 
or incomplete, we believe no f u r t h e r  hearing. . .is appropriate. 
That situation c a n b e  distinguished. First, this S t a f f  agrees that 
the Commission should not reopen the record if t h e  Court finds that 
the record already presented is i n s u f f i c i e n t .  This is not the  
situation we have here. In t h i s  instance, even the Court has 
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recognized that there was no evidence on the issue of functional 
relatedness pursuant to Sect ion 367.171, Florida S t a t u t e s .  
Reopening the record in GTE would have resulted in a second bite of 
the apple. Reopening the record in this case f o r  a very limited 
purpose as t he  Court has suggested cannot be a second bite of the  
apple if the issue was never even identified or litigated. 

Second Bite of the A ~ n l e  

Case law supports t he  proposition tha t  an evidentiary hearing 
may be had af te r  remand if that evidentiary hearing does not afford 
parties a llsecond bite of the apple." The test appears to be "did 
the parties have the opportunity to present the  evidence at the 
f i rs t  hearing? If See Broward C o u  ntv v. Coe, 376 So. 2d 1222. The 
primary recommendation a l so  c i t e s  to this case, but a different 
conclusion is reached. In Qg, the Court held that where tax 
officials had the opportunity to present evidence on the issue of 
good faith at the  first evidentiary hearing, the trial court  did 
not err by not authorizing a second evidentiary hearing on the 
issue of good f a i th .  a. at 1222. The IIopportunity to present  
evidence" is t he  appropriate distinction here, During the time 
Docket No. 920199-WS was processed, the Commission clear ly  had 
jurisdiction over SSUts 127 service areas. No one identified 
"functional relationshipII as found in Section 367.171, Florida 
Statutes, as an issue; and its relevance or its application to SSU 
was never litigated. 

Retroactive Ratemakinq 

Retroactive ratemaking only occurs when n e w  rates are applied 
to p r i o r  consumption. Gulf Power Co. v. Cresse, 410 So. 2d 492 
( F l a .  1982); Citizens v. PSC,  448 So. 2d 1024, 1027 ( F l a .  1984). 
If the Commission chooses to reopen the record to make a finding on 
whether SSU's facilities and land were functionally related, and 
finda t h a t  they are functionally related, there is a potential 
issue regarding whether the  decision to allow the utility to keep 
the  uniform rate s t r u c t u r e  in place constitutes retroactive 
ratemaking. This  Staff believes it does not. It is well settled 
that ratemaking should be prospective in nature. There is  no 
dispute in that: regard. Aaauming that SSU can prove a functional 
relationship existed during t h e  test year used in Docket 920199-WS 
and forward, everything should remain the same. There would not be 
a change in rates nor in ra te  structure. Furthermore, the 
utilityts revenue requirement was never raised as a point on appeal 
and cannot be changed. The Commission would be applying t he  same 
rate to the same rate structure to achieve t h e  same revenue 
requirement, Therefore, it is Staff's position that allowing the 
utility to keep the  uniform rate structure in place if the 
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Commission makes a finding that the utility's facilities and lands 
are functionally related, cannot be interpreted as retroactive 
ratemaking. 

Finally, the common sense approach to the retroactive 
ratemaking argument is that the effect of the remand is not to 
consider t h i s  a n e w  proceeding or a new rate application. In the 
Court's view, the  Commission erred by not making the evidentiary 
finding on functional relationship. This part of t h i s  proceeding 
is intended to correct the Commission's error. 

As stated earlier, Staff believes that the  Court did not place 
any restrictions on t h e  Commission in the opinion or in the  
mandate. Some courts have held  that t h e  restriction on f u r t h e r  
testimony should be announced in the judgment. See, f o r  example, 
Tamaa Elec t r ic  Co. v. Croaby, 168 So. 2d at 73, (Fla, 1964). That 
holding appears to suggest that if the Court wanted to restrict the 
Commission from reopening the record, it would have done so. No 
one really knows at t h i s  po in t  if SSU's facilities and land were 
functionally related. However, it does appear as though the  
Commission can give the utility and the parties the  opportunity to 
present evidence on the limited issues related to whether SSU's 
facilities and land were functionally related. 
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ISSUE 3: 
in I ssue  2, should the Commission reopen the  record? 

If the Commission approves the alternative recommendation 

RECOMMENDATION: Yes, the Commission should reopen the record. A 
hearing should be immediately scheduled. SSU should have 20 days 
from the  Agenda Conference to file testimony on only the  issues 
identified in the ataff analysis below. Parties should be allowed 
14  days from the date the u t i l i t y  files its testimony t o  f i l e  t h e i r  
testimony on these issues. All other dates should be established 
later by t h e  Prehearing O f f i c e r  in a future order on procedure 
governing this proceeding. If the  record is reopened, then the 
rates currently being charged should remain i n  effect pending the 
conclusion of the administrative hearing. (Jaber, Chase) 

STAFFANALYSIS: In  the alternative recommendation in Issue 2, the  
a t a f f  recommends that the Commission can reopen the record. That 
recornendation is based on legal analysis. A f t e r  t h a t  
determination is made, the question then remains should the 
Commission reopen the record. 

There are many considerations to t h i s  issue, the  m o s t  
important of which is that the Commission must do what it thinks is 
the  right thing to do. The Cornmiasion, in Order No. PSC-93-0423- 
FOF-WS, based on the evidence in the  record, decided that the 
uniform rate s t r u c t u r e  w a s  the appropriate ra te  structure for this 
u t i l i t y ,  The standard s e t  f o r t h  by the  Court  was never an i s m e  in 
this docket. The Commission has not had the opportuni ty  t o  make a 
finding on whether or not SSW was " func t iona l ly  related" during the 
test year used in Docket N o .  920199-WS. Therefore, the record in 
this docket is not complete, and the  Commission should afford 
parties the  opportuni ty  n o w  t o  complete the  record. There i s  
abso lu te ly  nothing in the Court's opinion which appears to 
specifically prohibit the  Commission f r o m  reopening the record on 
the sole issue of functional r e l a t i o n s h i p .  Staff's analysis of the  
considerations the Commission must make is set forth below. 

The Court's Opinion 

There is a concern that the opinion suggests  that even i f  the 
Commission reopens the record and makes a finding that SSU's 
facilities were func t iona l ly  related, that decision will be 
appealed, and the order may not be upheld. Staff believes that the 
Commission should make i t s  present decision on t he  circumstances 
that exist now. Those circumstances are t h a t  the Court did not 
make a finding on whether or not the Commission's decision to 
implement uniform rates was supported by the record. The Court  
makes reference to a few lines of testimony which suggests  that the 
record does not support  the implementation of uniform rates in this 
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docket. The Court appeared concerned about the timinq of the  
implementation of that rate structure, and not about the actual 
rate structure.  As stated earlier in Issue 2, the  Court  only 
states that "until the  Commission finds that the  facilities and 
land owned by SSU . . . are functionally related as required by the 
statute, uniform rates may not lawfully be approved. If If the Court  
meant that uniform rates were not appropriate, the  Court would not 
have made the  above statement. The Court  has only indicated that 
an additional finding must be made before uniform rates can be 
approved. 

As f o r  t h e  testimony in the case regarding the uniform rate 
structure, the record is replete with cites that describe the 
benefits t o  the cuatomers and to the utility of moving towards 
uniformity in rate structure.  These benefits include recognizing 
the economies of scale that a large multi-system company can b r i n g  
to its customers (TR 1046, 1060, 1072-3, 1120, 20521, helping 
prevent ra te  shock to all customers as capital investment is made 
in the future (TR 1046, 1072, 1120, 20521, allowing the utility to 
recover investment from small undeveloped systems it is required to 
serve without implementing rates that might discourage growth or 
cause disconnection (TR 1046), and providing customers w i t h  longer 
rate stability (TR 1120). The record also indicates t h a t  these 
types of benefits have already been acknowledged by t h e  Commission 
in the electric, natural gas and communication industries. (TR 
1120) 

Finally, witness Williams discussed a ra te  structure by which 
all water and wastewater plants could be combined to calculate  a 
company wide revenue requirement and ra tes .  He stated that it has 
been Commission policy in the past to consolidate water and 
wastewater service areas operated by one company f o r  ratemaking 
purposes, and provided Jacksonville Suburban U t i l i t i e s  Corporation 
as an example. This utility operates f ac i l i t i e s  in Duval, Nassau 
and St, Johns Counties under one rate structure and has uniform 
rates f o r  all of i ts  service areas, going back to t h e  1970's. 
Marion Utilities, Sunshine Utilities and Utilities, Inc .  of Florida 
are other examples of uniform rates among several plants. (TR 
2052) 

Witness Williams identified several benefits of uniform rates. 
He stated that "the rates are simply derived, easily understood and 
economically implemented. Averaging rates a l so  recognizes the 
economies of scale that a large multi-system company can bring to 
its customers. At any time during the  l i f e  of a plant, major 
capital improvements may be required as a result of plant  upgrades, 
expansion, or regulatory requirements. Statewide rates would allow 
unusually high plant costs and operating expenses to be spread over 
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more customers to mitigate ra te  shock." (TR 2052) 

Witness Cresse discussed t h e  possibility of uniform rates at 
numerous points in his testimony. He agreed that if the Commission 
were t o  consider the appropriate level of long run  ra te  
aggregation, a statewide ra te  would be t h e  broadest possible 
alternative. (TR 1129) He a l so  discussed the fact that the  
Commission has established some uniform rates for other utilities 
regardless of whether they were in t he  same county, with different 
plants. (TR 1130) When questioned about the appropriateness of 
creating a "cross  subsidy" among customers, witness Cresse 
responded t h a t  he did not believe that llcross subsidy" was the 
appropriate tern to describe the revenue flows. He explained t h a t  
he believes that term is only appropriate between competitive and 
noncompetitive services, that there is no such thing as 100% parity 
f o r  each class of customers receiving service f rom a utility f o r  
every service they receive, and that these types of decisions are 
made regularly by t he  Commission with regard to all the utilities 
they regulate. Finally he added that he believed t h e  appropriate 
context f o r  evaluating any request would be as a rate design 
adjustment. (TR 1077,  1089-91) 

Fairness 

The primary recommendation in Issue 2 suggests that reopening 
the record is rea l ly  allowing parties to have a second bite a t  the 
apple. From some customers' perspective, reopening the record to 
allow parties the opportunity to present evidence on whether or not 
SSU's facilities and land were functionally related during the test 
year will be interpreted as letting t h e  utility have one m o r e  
chance a t  implementing uniform r a t e s ,  thus the appearance of a 
second bite. It is important  to note, however, that parties never 
litigated in Docket No. 920199-WS what the court has determined is 
the "threshold i s s u e " .  The Commission's basic authority f o r  
setting rates stems from Sections 367.011 and 367.081, Florida 
Statutes, The court's decision has added a n e w  standard for the 
approval of uniform rates. 

From the  utility's perspective, this new standard was not 
apparent to it and it at least should have t h e  opportunity to 
present whatever evidence exists on t h e  issue. The Commission 
cannot anticipate what the  finding will be with respect to whether 
SSU's facilities and land w e r e  functionally related during the test 
year. Allowing the  utility the opportunity to present evidence on 
that issue does not harm the other par t ies  because all of the 
part ies  involved i n  t h i s  docket will have the same opportunity. 
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In focusing on t he  entire issue of fairness, Staff believes 
that i t  is important t o  remember t h a t  there are both "winners and 
losers" with the uniform rate s t r u c t u r e  and basing a decision on 
the impact of only a por t ion  of the utility's customer base is  
improper. From a pol icy  standpoint, the Commission must base i t s  
decisions after consider ing the impact on all customers and on t h e  
utility. 

The Commission should be aware t h a t  it could be setting a 
precedent if it decides not to reopen t h e  record based on an 
a n t i c i p a t i o n  of an  outcome of a possible f u t u r e  appeal. T h i s  case 
is not t h e  only nor t h e  most controversial case the Commission w i l l  
have before i t  t h a t  may r e s u l t  i n  an appeal. The crux of t h e  
po l i cy  dec i s ion ,  as stated earlier, is that t h e  Commission has to 
do what it believes is right. The Commission is a ratemaking 
a u t h o r i t y  which, by statute, is obligated to set fair, j u s t ,  and 
reasonable rates. The Commission must fulfill those obligations 
without anticipating rejection by the Court. 

Based on t h e  foregoing, Staff believes that t h e  Commission 
should reopen the record. A hearing should be immediately 
scheduled. SSU should have 20 days f rom t h e  date of t h e  Agenda 
Conference t o  f i l e  testimony on the following issues: 

21 

Were SSU's facilities and land functionally related 
during t h e  test year in Docket No. 920199-WS and up to 
the present; and 

I f  so, does t h e  combination of functionally related 
facilities and land constitute a single system as defined 
under Sect ion 367.021(11), Florida S t a t u t e s .  

Part ies  should be allowed 1 4  days from t h e  date t h e  u t i l i t y  files 
its testimony to file their teatimony on these  issues. All o t h e r  
dates should be established later by the Prehearing Officer i n  a 
future order on procedure governing this proceeding. 

If the Commission approves Staff's recommendation t o  reopen 
t h e  record i n  this docket, then t h e  rates c u r r e n t l y  being charged 
should remain i n  effect pending the conclusion of the 
admin i s t r a t ive  hearing. If the evidence presented at the hearing 
does not  indicate t h a t  SSU's facilities and land w e r e  functionally 
related during t h e  test year, t h e  Commission should, a t  that point, 
make a decision on t h e  appropriate rate structure on a prospective 
basis. 
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ISSUE 4: If the Commission approves the primary recommendation in 
Issue 2 ,  what are the  appropriate rates for Southern States 
Utilities, Inc .?  

RECOMMENDATION: If the Commission approves the primary 
recommendation in Issue 2, SSU's final rates should be calculated 
based on a modified individual system basis, with the  exception of 
Welaka and Sarasota Harbor, Silver Lake Estates and Western Shores, 
Park Manor and In te r lachen  Lakes, and Rosemont and Rolling Green 
which are combined for water ratemaking purposes. All other  
existing uniform rates should be unbundled. The rates should be 
developed based on a w a t e r  benchmark of $30.00 and a wastewater 
benchmark of $46.75 f o r  a total bill of $76.75. These benchmarks 
should be calculated at 10,000 gallons of w a t e r  usage. Revenue 
deficienciea caused by the Staff recommended benchmark should be 
recovered from each industry's customers. The recommended rates, 
before any adjustments for subsequent indexes and pass-throughs, 
are shown on Attachment A, which contains Schedules Nos. 1 & 2. 
Since this decision was rendered SSU has had t w o  indexes and one 
pass-through approved by the Commission f o r  t h e  127 service areas. 
Therefore SSU should make any necessary adjustments f o r  indexes and 
pass-throughs and be required to recalculate and submit the 
recommended rates within 7 calendar days of the Agenda Conference. 
SSU should also be required to file the supporting documentation, 
as well as, a computer disc  in a format which may be converted to 
Lotus 1-2-3 by Staff. The utility should be required to file 
revised t a r i f f  sheets and proposed customer notice to ref lect  the 
appropriate rates. The approved rates should be effective for 
service rendered on or after the stamped approval date on the 
tariff sheets pursuant to Rule 25-30.475 (11, Florida Administrative 
Code, provided the customers have received notice. The rates may 
not be implemented until proper notice has been received by the 
customers. The utility should provide proof of the date notice was 
given within 10 days after the date of notice .  (WILLIS, RENDELL) 

STAFF ANALYSIS: As pointed out  i n  Issue 2, the utility's 
revenue requirement was never raised as a po in t  on appeal and 
cannot be changed; therefore, t h e  recommended rates should be 
designed to produce t o t a l  annual operating revenues f o r  all 127 
systems of $15,828,704 f o r  water and $10,179,468 for wastewater. 
This results in a net increase of $3,325,992 (26.60%) for water and 
$3,323,530 (49.48%) f o r  wastewater. If the Commission approves the  
primary recommendation in Issue 2, it is Staff's recommendation 
that SSU's final rates be calculated using a modified stand alone 
rate structure as described below. These rates , before any 
adjustments f o r  subsequent indexes and pass-throughs, are shown on 
Attachment A, which contains  Schedules Nos. 1 & 2. 
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RECOMMENDED m T E  STRUCTURE 

Staff recommends that a modified stand-alone ra te  s t r u c t u r e  is 
a reasonable rate structure supported by t he  record in Docket No. 
920199-WS. This rate structure maintains the basic financial 
integrity of each service area as expressed in rates, while at the 
same time, recognizing that the utility has consolidated various 
administrative operations to achieve efficiencies. It also 
addresses the issues of conservation, rate continuity and rate 
shock protection. 

In the original filing in this docket, the utility requested 
rates developed on a modified stand alone basis. In its 
recommendation on final ra tes ,  Staff offered a variation of the  
utility's proposal as an alternative ra te  structure. It is this 
alternative that Staff is recommending be implemented if the 
uniform ra te  structure is eliminated. Following is a brief 
description of the utility's proposal and Staff's recommended 
changes to it. 

Under the utility's proposal, individual system revenue 
requirements were calculated as the starting point in developing 
rates. The utility's r a t e  structure would implement dollar caps on 
the water and wastewater b i l l s ,  assuming the usage of 10,000 
gallons of water. This target f o r  water was $52 and $65 for 
wastewater. These proposed dollar levels are actually target 
benchmarks, rather than caps because if a customer used more than 
10,000 gallons he would s t i l l  be billed f o r  all water used. (TR 
1045) SSU a l so  factored a wastewater gallonage cap of 10,000 
gallons into the equation. SSU premised their benchmark on the  
assumption that if a customer used 10,000 gallons of water, his 
combined b i l l  would be no more than $117. 

Staff 
evaluating 
(TR 845) 

agrees with utility witness Ludsen's arguments for 
each system separately to develop a base starting p o i n t .  
Staff believes that t h i s  process should start at the 

beginning, which is evaluating each system's revenue requirements 
and rates  on a strict stand alone basis, That becomes the 
foundation for any o ther  decisions and/or combinations and provides 
a consistent point of reference. I n  the Staff's revenue 
requirement analysis, each system was evaluated on a stand alone 
basis. 

Another par t  of the  utility's rate proposal was the  utility 
unbundle the rates of those service areas that had uniform rates at 
the  time this case was f i l e d ,  These rates w e r e  those in effect for 
the  counties of Lake, Marion, Putnarn and Seminole. Witness Ludsen 
testified t h a t  this unbundling was believed to be appropriate for 

-21- 



DOCKET NO. 920199-WS 
August 31, 1995 

a couple of reasons. One reason was that many of the systems had 
never had a rate case before the Commission since they w e r e  
acquired by SSU and had maintained their existing rates at that 
t i m e .  Also, many systems never had a consistent ra te  methodology 
adopted because the rates were grandfathered when they w e r e  
acquired by SSU. Another reason was that the basic philosophy of 
this filing was to "get the pot right" on a going forward basis. 
In order to do that, utility Witness Ludsen believed it was 
appropriate to disaggregate combined systems to create a standard 
starting po in t .  (TR 845)  

Utility witness Cresse repeatedly emphasized that the  
utility's preference was f o r  the modified stand-alone rates 
proposed in the MFRs. (TR 1045, 1048) Witness Williams stated his 
preference f o r  the utility's proposal,  but with different caps, 
(TR 2054) 

Every r u l e  has an exception, and this case is no different. 
Four pa i r s  of service areas in this case are physically 
interconnected in the  provision of service and should be combined 
f o r  ratemaking purposes. These include Welaka and Sarasota Harbor, 
Silver Lake Estates and Western Shores, Park Manor and Interlachen 
Lakes, and Rosemont and Rolling Green. (TR 1741) 

Tarset Benchmarks 

As mentioned above, under the utility's proposal, the proposed 
benchmarks on customers' b i l l s  at 10,000 gallons would be $52.00 
for water and $65.00 f o r  wastewater, resulting in a maximum 
combined b i l l  for water and wastewater service of $117.00. In 
discussing the utility's targeted benchmark, witness Cregse agreed 
that some other  level of rrcapsll could generate equally appropriate 
rates. (TR 1128) Under Staff's proposal, the target benchmarks at 
10,000 gallons of water usage would be lowered to $30.00 and 
$46.75, f o r  w a t e r  and wastewater respectively. Further, the 
Utility's plan recovers deficiencies from its proposed benchmarks 
from both w a t e r  and wastewater customers through an across the 
board increase over stand-alone cost ra tes .  Staff's recommendation 
differs f r o m  the utility's proposal in t h a t  there is no cross 
subsidization between water and wastewater systems. Since the 
revenue requirements w e r e  developed initially on a stand alone 
basis, deficiencies are within each industry, not across each 
industry. Staff decided to distribute the  wastewater deficit back 
through t h e  gallonage charge, which results in an additional $ . 2 5  
to all wastewater gallonage charges. 

This approach to recovering revenue deficiencies is consistent 
with p r i o r  Commission decisions. And, as witness Cresse stated, 
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the Commission has the discretion to develop rates that are fair, 
j u s t  and reasonable, which include a r e t u r n  on the revenue 
requirements of all 127 systems. ( T R  1108-9) Therefore, Staff 
recommends t h a t  revenue d e f i c i e n c i e s  generated under Staff's 
proposed benchmarks be recovered as discussed above. 

Water Rate Gu i d d i n e s  

The establishment of these  rate benchmarks required Staff to 
develop additional guidelines or parameters in developing the 
actual rates. The f i r s t  guideline for water and wastewater was 
that existing ra tes  would not be reduced, following t h e  pr inc ip le  
of ra te  continuity. Other guidelines f o r  water rates included the 
following: (1) The water gallonage charge would be established at 
a minimum of $1.00, but no more than $2.00. S t a f f  believes this 
will not only provide ra te  continuity but also promote 
conservation. (2) The water base facility charge should be no less 
than $4.00 and no more than $10.00. To achieve the $30.00 cap b i l l  
at 10,000 gallons of w a t e r  usage, a system with a $10.00 base 
facility charge must have a gallonage charge of $2.00 (hence the 
$2.00 maximum on t h e  gallonage charge mentioned earlier). 

Having specified these goals, we encountered t w o  exceptions 
for water to t h e  first goal of not reducing existing ra tes .  These 
involve the systems of Amelia Island and Westmont. During the 
process of calculating rates, it was discovered that the private 
fire protection rates for Amelia Island were higher  than the past 
Commission practice of 1/3 the base f a c i l i t y  charge. Therefore, 
the base or cur ren t  rates were overstated. In order to rectify 
this on a going forward basis, the  revenue requirement was adjusted 
to calculate t h e  correct rates, which are lower than the present 
ra tea .  

Westmont's situation is d i f f e r e n t  in that in trying to meet 
the first  objective of not reducing existing rates, maintaining the 
present rates created an overearnings situation. In addition, the 
ratio of t h e  base facility charge to the  gallonage charge appeared 
to be incorrect. The stand-alone rates for that particular system 
w e r e  actually more appropriate and still with in  our guidelines of 
a maximum base charge of $10.00 and gallonage charge of $2.00. 
Therefore, Staff believed it was more appropriate to let the  rates 
for this system also decrease. 

1 If Water Meters 

In addition to these guidelines, Staff also considered t h e  
rate dynamics in those systems that had a significant percentage of 
the residential customer base receiving service through 1" meters. 
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These included t h e  service areas of Pine Ridge Utilities and 
Sugarmill  Woods. 

Numerous Pine Ridge customers testified that most of the 
homeowners had 1" meters, many were encouraged by the Utility to 
install a 1" meter, and t h a t  the proposed SSU rates and structure 
would place an undue burden on them, (TR 653, 662, 670-1, 673) The 
Utility's proposed rate structure was a move away from the current 
flat rate to a rate that escalates by t he  A.W.W.A factors. (TR 662) 
It w a s  also established t h a t  m o s t  of t h e  l o t s  were large and would 
require a 1" meter for irrigation. (TR 650, 654) 

As a result of some of the discussion with t he  homeowners, the 
Commission requested a late filed exhibit from SSU indicating the  
percentage of residential customers with 1" meters compared to all 
residential customers of t he  Pine Ridge Utilities and Sugar Mill 
Woods systems. (TR 1838, EXH 126) This exhibit identified 84.8% of 
Pine Ridge U t i l i t i e s  and 88.9% of Sugarmill Woods residential 
customers w i t h  a 1" meter. 

Staff believes that these customers should not be forced to 
carry an unfair allocation of expenses through their base facility 
charge on a 1" m e t e r ,  since the 1" meter rather than t h e  5 / 8 "  x 
3/4" meter size w a s  basically t h e  residential standard. S t a f f  
applied the principles of ra te  continuity and judgment in setting 
these ra te  levels. 

Wastewater Rate Guideline@ 

The guidelines for determining appropriate wastewater rates to 
generate the  benchmark of $46.75 w e r e  simpler. Again, the 
principle of ra te  continuity was imposed so that no existing rates 
would be reduced. The range f o r  the calculation of the base 
facility charge was between a minimum of $ 8 . 0 0  and a maximum of 
$12.00. Gallonage charges w e r e  then calculated. The deficiency 
was then spread back over the gallonage charges,  

Other  Proaosed Rate St ruc tu res  

Other ra te  structures discussed at varying degrees in the 
record in t h i s  case include rates based on geographic groupings, 
and t r u e  stand alone rates for each service area. Many of t h e  
service areas had a base facility charge ra te  structure based an a 
stand alone revenue requirement. However, all 127 service areas 
included in t h i s  filing did not have rates based on a true stand- 
alone basis a t  t h e  time t h i s  case was filed. These included 
service areas in four counties which w e r e  combined f o r  ratemaking 
purposes, f o r  reasons discussed earlier. These county rates. were 
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those in ef fec t  for t h e  counties of Lake, Marion, Putnam and 
Seminole. The Utility’s primary objective with this filing was to 
establish a consistent base methodology f o r  establishing rates. (TR 
844 - 5)  

In the Joint Petition f o r  Implementation of Stand-Alone Water 
and Wastewater Rates f o r  SSU, discussed in Issue 7, Sugarhill 
Woods, C i t r u s  County, and Springhill requested that the  Commission 
immediately reduce charges to that of Stand-alone. It should be 
pointed out  that this would be a change in the rate s t r u c t u r e  than 
what was in place prior to t h e  filing of Docket No. 920199-WS. It 
should further be pointed out that s i n c e  the F i r s t  District Cour t  
of Appeal found t ha t  while there was insufficient evidence in the 
record to support t h e  implementation of statewide uniform rates, 
there is less support in the record to support stand-alone rates. 
There was no witness in this docket that supported any testimony 
related to implementing stand-alone rates. 

Witness Williams stated that the obvious advantage of true 
stand alone rates is t ha t  each system would pay its true cost of 
service. On the other hand, there would be tremendous extremes in 
the  final rates of the  systems so that some customers would see 
large increases or decreases f r o m  their cur ren t  ra tes .  Many SSU 
systems have never operated under stand alone ra tes .  Also, 
customers in systems in close proximity t o  one another could have 
large rate variances depending on the  age of the systems, 
contribution level, and type of treatment. (TR 2051-2) 

Both COVA and Citrus County argued for strict stand alone 
rates. COVA’s primary concern revolved around t h e  relationship of 
service availability charges and monthly ra tes .  COVA m e m b e r s  pay 
substantial service availability charges which has resulted in 
their particular system (Sugar Mill Woods) having a very low rate 
base. Consequently, the rates f o r  water and wastewater service are 
very low. COVA believes that if a modified stand alone rate or 
statewide uniform ra te  is approved, their members will have to pay 
disproportionately higher rates then will be required on a s t r ic t  
stand alone basis. (TR 1058) 

Witness Cresse responded to these remarks by clarifying that 
the  proposal submitted by the  Utility would not have the effect 
alleged by COVA. The Utility’s proposal is to llcap” the rates and 
recapture a portion of the resulting revenue deficit f r o m  those 
utilities whose rates are currently in excess of their costa based 
on their individual cost-of-service study. The remainder would be 
recovered by an increase in the average customer b i l l  of the rest  
of the  systems. (TR 1058-1059) 
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Basically, COVA's real issue is whether it is appropriate to 
consider the Utility's proposal ,  or any other level of rate 
aggregation, without reviewing the  service availability p o l i c i e s  of 
all the systems. Witness Ludsen b r i e f l y  addressed this issue when 
asked why the Utility did not file a service availability case i n  
conjunction with the rate case. He stated that the level of 
service availability charges was not the main driver in whether the 
rates are high or low. He also stated that depending on economic 
growth, it might be eight or ten years before a change in service 
availability charges might have any real impact on the levels of 
CIAC f o r  particular systems. (TR 856) It should be mentioned that 
SSU has filed f o r  a change i n  its service availability charges in 
the cur ren t  filing, Docket No. 950495-WS. 

Witness Cresse addressed this concept in more d e t a i l  during 
his testimony. He was asked whether it would be appropriate to 
implement any kind of uniform statewide ra tes  prior to an 
evaluation of each system's service availability charges. After 
clarifying that he was not recommending statewide rates, witness 
Cresse responded that the service availability charges for each 
system have been determined by the Commission to be appropriate, 
fair, just and reasonable. Therefore, there was no reason why the  
Commission could not, on a going forward basis, make changes in 
rate structure. (TR 1140-2) 

Finally, witness Cresse stated, "Nothing you can do in service 
availability charges is going to change the basic rates that ought 
to be established in each utility as long as you establish them on 
an each utility basis." He said that if the Commission considered 
the Utility's rate proposal, there was such a little deviation from 
the coat per system that it wouldn't make the curren t  service 
availability charges wrong. (TR 1142-3) 

Citrus County's argument to retain system stand alone rates 
was based on a legal argument about whether the  Commission has the 
authority to authorize rates based on any level of aggregation, as 
opposed to the specific ra te  bases of separate systems. (TR 1108) 
Witness Cresse responded that the  only obligation of the  Commission 
was to set rates that are fair, j u s t  and reasonable, as long as 
they allow a fair rate of r e t u r n  on all 127 systems - not 
necessarily allowing each separate system to receive a fair rate of 
return. (TR 1109) 

Based on the testimony of Witness Cresse, Staff believes that 
there is ample support in the record that the Commission has the  
discretion to implement a change in rate structure as long as the 
rates s e t  are fair, j u s t ,  and reasonable. In addition, S t a f f  
believes the records supports the argument that the Commission is 
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not prohibited from examining the merits of the Utility's proposal 
or any other recommended rate  struture without considering service 
availability charges simultaneously. Therefore, Staff believes 
that COVA's and Citrus County's objections to the Commission taking 
action on alternative ra te  structures should be rejected. 

Rate S t r u c t u r e  Items N o t  A t  Tssue 

In addition, the  following items were e i t h e r  stipulated t o  by 
the parties or w e r e  not challenged in the subsequent appeal. The 
residential wastewater gallonage cap was set  at 6,000 gallons for 
all systems. Separate charges for pub l i c  fire pro tec t ion  were 
eliminated, and the rates f o r  private fire protection w e r e  derived 
by dividing the approved base facility charges for each comparable 
meter size by one-third. The Utility should implement the  base 
facility and gallonage charge rate s t r u c t u r e  across t h e  board t o  
all 127 service areas. The water gallonage rate were increased to 
a minimum of $1.00 in those systems that would be less than $1.00 
w i t h  stand alone ra tes .  Residential wastewater base facility 
charges w e r e  calculated on one ERC. A rate differential between 
t h e  residential and general service gallonage charge was 
established to recognize t h a t  80% of water s o l d  up to the maximum 
cap to residential customers and 96% of all water sold to general 
service customers is re turned to the wastewater system. Rates f o r  
wastewater-only customers were calculated by multiplying the  
average usage of metered customers f o r  that system by the  gallonage 
charge and adding this to the new base facility charge. And it was 
determined that the rates should be billed on a monthly basis. 

These rate structure changes were not at issue in the appeal 
and remain unchanged. 

Recommendation 

Based on the above discussion, i f  the  Commission approves the 
primary recommendation in Issue 2, Staff recommends that  the rates 
should be developed based on a w a t e r  benchmark of $30.00 and a 
wastewater benchmark of $46.75 f o r  a total b i l l  of $76.75. These 
benchmarks should be calculated at 10,000 gallons of water usage. 
Revenue deficiencies caused by the Staff recommended benchmark 
should be recovered from each industry's customers. The 
recommended ra tes ,  before any adjustments for subsequent indexes 
and Pass-throughs, are shown on Attachment A, which contains 
Schedules N o s .  1 & 2. Since this decision was rendered SSU has had 
two indexes and one pass-through approved by the Commission f o r  the 
127 service areas. Therefore SSU should make any necessary 
adjustments f o r  indexes and pass-throughs and be required to 
recalculate t h e  rates within 7 days of the Agenda Conference. SSU 
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should also be required to file the  supporting documentation, as 
well as, a computer disc in a format which may be used by Staff. 
This would allow Staff the opportunity to not only verify the 
calculation of these rates, but a l so  compute any necessary i n t e r i m  
rates in Docket: No. 950495-WS. 

The utility should be required to f i l e  revised tariff sheets 
and proposed customer notice to ref lect  the appropriate rates. The 
approved rates  should be effective f o r  service rendered on or a f t e r  
the stamped approval date on the t a r i f f  sheets pursuant to Rule 25- 
30.475 (1) , Florida Administrative Code, provided the customers have 
received notice. The rates may not be implemented until proper 
notice has been received by the customers. The Utility should 
provide proof of t h e  date notice was given w i t h i n  10 days af te r  the 
date of notice. 
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ISSUE 5:  I n  the event t h a t  the Commission changes the uniform 
rates of SSU to another alternative, should there be a refund to 
customers who receive a rate reduction? 

PRIMARY RECOMBEND ATION: No refunds are appropriate because revenue 
requirement was not an issue on appeal. The rate changes should be 
made prospectively and no refunds should be required. Fur ther ,  no 
refund of interim revenues is appropriate. (CHASE) 

ALTERNATIVE RECOBMENDATION: Yes. (SMITH) 

PRIMARY STAFF ANALYSIS: If the Commission determines that it is 
appropriate t o  d iscont inue  uniform rates and implement some other 
alternate ra te  s t r u c t u r e  f o r  the customers of SSU, the  Commission 
must a l so  consider if any refunds are appropriate. There are 
several concerns that must be addressed in determining whether 
refunds are appropriate - 

The Commission typically requires security p r i o r  to 
implementation of rates in cases where the  ultimate resolution of 
the case may y i e l d  a revenue requirement different from that on 
which secured rates are based. In this case, revenue requirement 
was not  an i s sue  on appeal; rather, the revenue recovery mechanism. 
It is important to note that we usually v i e w  security as protection 
only f o r  customers. H o w e v e r ,  the Commission also protects  the 
interests of t he  utility by v i r t u e  of allowing increases p r i o r  t o  
f i n a l  orders. This  protects the utility by prevent ing delay i n  
implementation of rates t ha t  may be f u l l y  justified. If rates are 
ultimately determined to be t oo  high, a refund can be made. In 
addition, the utility is held harmless in the event that the 
increase is fully justified since it is able to collect additional 
revenue until a decision can be made. This is t r u e  for interim 
rates, rates implemented as a result of PAA decisions that are 
protested by a party other than the  utility, overearnings 
investigations, and staff assisted rate cases, to name a few. 
Under t h i s  typical scena r io ,  there is l i t t l e  or no risk to the  
utility f o r  implementing t h e  rates. However, the instant case 
presents a slightly different scenario. 

The cour t  has determined that the Commission has not made the 
necessary finding in order to have implemented uniform rates f o r  
SSU.  Should the Commission accept the primary recommendation in 
Issue 2, rates must be changed to some other  option supported by 
the  record in this case. Then the  Commission must determine what 
act ion should be taken, i f  any, for t h e  period between the 
implementation of uniform rates and t h e  implementation of the new 
rate structure. In so doing, t h e  Commission has t w o  irreconcilable 
obj ectives: to protect  customers from overpayment, and to allow 
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t h e  utility the opportunity to earn a fair rate of return. 

Although not quantified f o r  this recommendation, the Staff 
knows that under the recommended ra te  structure in Issue 4, 
customers served by some plants will experience a rate increase 
while customers of other plants will experience a ra te  decrease 
when compared to the uniform rate. A review of the  schedules 
contained in Attachment A, based on the original test year, 
demonstrates t he  approximate impact of this change. 

Under more typical circumstances where revenue requirement is 
at issue, the Commission's course of action would be clear. The 
utility would simply refund the difference to customers and go 
forward with the n e w  rates. H o w e v e r ,  in this situation there are 
customers who a l so  paid t oo  little. Since the Commission d i d  not 
make provisions f o r  t h e  utility to col lect  additional revenues from 
customers in the event of having to change rate structure, the 
protection the Commission normally affords the  utility by 
permitting it: to implement rates subject to refund is lost. Thus, 
the protection typically afforded both the  customers and the 
u t i l i t y  has cut only one way. 

Prior to outlining poss ib le  options, it is instructive to 
review the purpose f o r  which the utility established a bond in this 
case. The Commission completed its disposition of pending 
reconsideration matters by vote at the September 2 8 ,  1993, agenda 
conference. Following the decisions rendered at that agenda but 
p r i o r  to the issuance on an order,  Citrus County and Cypress and 
Oaks Villages Association (COVA) filed a Notice of Appeal of the 
Final Order on October 8 ,  1993, as amended October 11, 1993, with 
the S t a t e  of Florida, First District Court of Appeal. This appeal 
had the effect  of imposing an immediate stay of Order PSC-93-0423- 
FOF-WS (Final O r d e r ) .  This action prevented SSU from implementing 
final rates. 

In response to t h a t  petition, SSU filed a Motion to Vacate the 
Stay. In accordance w i t h  the  provisions of Rule 25-22.061(3), 
Florida Administrative Code, SSU indicated that it would extend the  
bond already in effect for interim purposes for a sufficient 
duration to comply with Commission rules necessary for a lifting of 
the  stay. The Commission voted t o  vacate the stay, citing SSU's 
compliance with the r u l e  as sufficient basis to do so. However, 
Order No. PSC-93-1788-FOP-WS, vacating the  stay does not speak to 
the issue of whether refunds will or will not be required. 
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The following passages from Order No. PSC-93-1788-FOF-WS 
discusses the peculiarities of the case: 

The change i n  the ra te  structure in this 
docket creates a unique situation, 
particularly in fight of C i t r u s  County's 
statement that the amount of the  revenue 
requirement will not be at issue. In a 
typical rate case appeal, any issue raised 
would have an e f f e c t  on the f i n a l  revenue 
requirement, and the security f o r  the possible 
change in rates would be a straight forward 
calculation. Therefore, the  focus of our  
determination is whether lifting the stay will 
cause irreparable harm and whether some form 
of s e c u r i t y  will adequately protect customers 
adversely affected. The purpose of s e c u r i t y  
on appeal has always been to insure t h a t  if 
the  utility has overcollected revenues by 
implementing final rates, the customers who 
have overpaid will have the overpayments 
refunded with interest. However, in t h i s  
case, although the appeal may be revenue 
n e u t r a l ,  SSU's customers will still be 
protected. 

We are concerned that the utility m a y  not be 
afforded its statutory opportunity t o  earn a 
f a i r  rate of return, whether it implements the 
final rates and loses the appeal or does not 
implement f i n a l  rates and prevails on appeal. 
Since the utility has implemented t h e  final 
rates and has asked to have the  stay lifted, 
we find that the utility has m a d e  the choice 
to bear t h e  r i s k  of loss t h a t  may be 
associated with implementing the f i n a l  rates 
pending the resolution of t h e  appeal. In its 
motion, the  utility asserts that it does not 
believe that it will suffer any losses, based 
on its position that it will prevail on 
appeal. We find that an appropriate estimate 
of the amount to be refunded where the stay is 
vacated and then the  final decision is 
reversed m y  be a8 much as $3,000,000 per year 
over the course of the  appeal. Citrus County 
argues that it would be impossible to g e t  a 
bond or corporate undertaking for t h i s  amount. 
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The utility c u r r e n t l y  has a $ 5 , 8 0 0 , 0 0 0  bond 
w h i c h  has been renewed through September 4 ,  
1994. We find that this bond, which w a s  
originally t he  security for t h e  interim rate 
increase, would be sufficient for the purposes 
of appeal if the bond issuer is willing to 
accept t h e  change in the na tu re  of the  purpose 
of the bond. The bond shall remain in effect 
and must be renewed in September of 1994 i f  
t h e  appeal is sti l l  pending at that time. 

The language f r o m  the Order Vacating the Stay outlines t h e  
dilemma and suggests that the utility accepted the r i s k  of 
implementing the rates and hence refunds would be made if 
necessary, However, staff has reviewed t h e  transcript of the 
agenda and it  would suggest t h a t  a decision on refunds was not made 
at t h a t  time. Pages 54-66 of the transcript are appended to this 
memorandum as Attachment B. I n  summary, t h e  discussion indicates 
t ha t  Chairman Deason and Commissioners Clark  and Johnson all 
realized t h e  nature of the dilemma and essentially accepted the 
proposition that the need for refunds was not an issue before the  
Commission at that time. 

It is  clear t h a t  the Commission recognized the need to secure 
the  revenue increase both as a condition of vacating the stay and 
t o  insure funding of refunds in the event refunds were required.  
However, having fully discussed the possibilities of refunds, it 
chose not to make a decision regarding whether refunds would 
actually have to be made. The decision of the cour t  now pu t s  the 
issue of whether refunds should be made squarely before the  
Commission. Three scenarios regarding refunds are discussed below. 

The first scenario would be to refund the  difference to those 
customers tha t  paid t oo  much under uniform rates and also allow the 
utility to backbill those  customera t ha t  paid too little under 
uniform rates such that n e i t h e r  the customers nor t h e  utility are 
adversely impacted by the subsequent events. This option has the 
appeal of absolute fairness, however, t he  concept of backbilling is 
clearly a case of retroactive ratemaking and hence t h i s  scenario is 
not a feasible response. 

The second scenario would be to order refunds to those 
customers w h o  overpaid but only allow the urility to implement: rate 
increases to those customers who underpaid, on a prospective basis. 
By forcing t h e  utility to make refunds t o  those customers t h a t  paid 
too much under the uniform rates without a lso  allowing the utility 
to recover additional revenue from those customers t h a t  underpaid 
creates a revenue shortfall for the  utility. As noted above, the  
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revenue requirement in this case was not in dispute but rather the  
recovery methodology. This places the utility in the posture of 
having to give up revenues to which the Commission has determined 
they are entitled. This option rests on the hypothesis that by 
implementing t he  rates at a l l ,  pending resolution of the appeal, 
the  utility accepted t h e  risk of the eventuality of a refund tha t  
would create a revenue shortfall. 

The Staff believes this reasoning is faulty. when a utility 
files a rate case with the Commission it generally does so because 
it is no longer earning a fair return on its investment, Section 
367,082, Florida Statutes, provide some re l ie f  via interim rates 
that are designed t o  b r i n g  t h e  utility to the minimum of the range 
of the last authorized ra te  of r e t u r n .  The interim increase is 
designed to remain in place only until final determination in the 
case is made by the Commission, Interim rates are by definition 
not designed to be fully compensatory. In the event that financial 
markets have fluctuated significantly since the utility's last  
authorized rate of r e t u r n  on equity, even increasing rates to the  
minimum of that range may not provide a utility sufficient relief 
to sustain it through a protracted legal battle beyond the 
Commission, Hence, the only reasonable thing to expect any utility 
to do is to attempt to implement compensatory ra tes  as quickly as 
possible under any circumstance. In f ac t ,  the r i s k  of underearning 
for an additional and indefinite period of 18 to 24 months, pending 
the outcome of a c o u r t  action, is a r i s k  in itself of significant 
consequence to t h e  financial health of the utility. Therefore, 
Staff does not believe that the utility acted imprudently and hence 
this option is not appropriate. In order to have adequately 
protected t h e  utility and customers the Commission would have had 
to have a crystal ball regarding the cour t  and poas ib le  alternative 
rate structures such that additional revenues could have been 
recovered to protect the utility on a plant by plant bas i s .  Such 
was not the case. 

Finally, t h e  l a s t  scenario is to apply the new rate structure 
prospectively. Under this approach the customers t h a t  paid more 
through the uniform rate than they will under t h e  new structure 
will not get a refund but only a prospective rate reduction. The 
utility retains the revenues that the Commission determined it was 
entitled to. This option takes the  view that the  security was 
provided to pro tec t  t h e  ratepayers of the utility as a whole and 
not f o r  the protection of individual. ratepayers. Since revenue 
requirement was not at issue, no refunds are appropriate, 

In summary, t h e  Commission has irreconcilable objectives of 
protecting individual customers and its responsibility to the  
utility to set  rates which will allow an opportunity to earn a fair 
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rate of return. Since the revenue requirement of the utility was 
not in dispute in the eyes of the c o u r t ,  we believe it would be 
inappropriate to require the utility to make refunds with the 
inability to recover those revenues from other  sources. Therefore 
we recommend that rates be changed prospectively and no refunds be 
required. 

Refund of Interim 

In the  Joint Petition of Sugarmill Woods, et al, f i l e d  on 
August: 2 8 ,  1995, Petitioners are requesting a refund of the interim 
rates to the  extent that the  refunds are greater than the final 
stand-alone rates. The argument in the Petition is that s ince  
i n t e r i m  rates were calculated by adding a common dollar amount to 
the  then curren t  rates of each service area, t h e  i n t e r i m  rates w e r e  
partly uniform and calculated by combining these service areas for 
ratemaking purposes without a finding of functional relatedness. 

The Petitioner is correct t ha t  the interim rates approved in 
this docket were calculated by adding a common dollar amount to the 
then existing base facility and gallonage charges. However, this 
did not result in uniform interim rates, but only a 
increase applied to the existing rates. Normally, interim rates 
are calculated by adding a fixed gercentase to existing rates. As 
explained in Order No. PSC-92-0948-FOF-WS, the Commission was 
concerned that the customers of those plants with higher rates 
would bear the burden of a greater portion of the interim rate 
increase than customers of the plants with l o w e r  rates. Thus, the 
already significant differences in rates among the service areas 
would be magnified, The percentage increase over test year 
revenues was approximately 30% for t h e  water plants and 50% f o r  the  
wastewater plants. A 30% increase to a $3.00 base facility charge 
would result in an increase of $ . g o ,  while that game percentage 
increase to a $12.00 base facility charge would result in an 
increase of $3.60. Because of these concerns, the  Commission found 
it appropriate to allocate the i n t e r i m  increase as a f la t  dollar 
amount increase to both t h e  base facility charges and gallonage 
charges. 

A refund of the i n t e r i m  increase was required by Orders No. 
PSC-93-0423-FOF-WS and PSC-93-1598-FOF-WS. The refund was 
necessary after the i n t e r i m  revenue requirements were recalculated 
using the same data used to establish final rates. This 
recalculation resulted in overages of interim revenues of 4.69% f o r  
water and 1.65% for wastewater. The same method used to calculate 
the i n t e r i m  increase was used to accomplish t h i s  refund. Thus, the  
i n t e r i m  base facility and gallonage charges were reduced by a flat 
dollar amount, and refunds were done based on the re-calculated 
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i n t e r im  rates. 

Staff does not believe a f u r t h e r  refund of i n t e r i m  is 
appropriate. The parties did not appeal the orders on i n t e r i m ,  and 
never took i s s u e  with the interim revenue requirement o r  t h e  
i n t e r im  rate structure. The decision of t h e  Court addressed the 
implementation of a uniform rate s t r u c t u r e ,  w h i c h  was used on f i n a l  
rates. Since the i n t e r i m  rates are not uniform rates, the C o u r t ' s  
decision does not apply. 

ALTEFWATIVE STAFF ANALYSIS: To comply with the First District 
Court of Appeal I s  decis ion ,  the Commission should determine what 
rate structure is supporLed by t h e  record and set  rates on a going 
forward basis. The Commission should also determine what rates 
were lawfully in effect during the appeal and up to the present. 
Any revenues c o l l e c t e d  in excess of those rates should be refunded 
consistent with t h e  Commission's Order Vacating Automatic Stay, 
Order No. PSC-93-1788-WS, issued December 14, 1995. That order 
allowed increased rates to go i n t o  effect subject: t o  refund. 
Having e s t ab l i shed  a refund condition for those revenues, t h e  
Commission can order a refund without violating retroactive 
ratemaking concepts. United Telephone ComDanv v. Mann, 403 So. 2d 
962 (Fla. 1981). 

The period covered by the refund should be back t o  the  time 
the  stay was lifted and the uniform rates implemented. Since t h e  
Commission has filed a motion seeking relinquishment of 
jurisdiction from t h e  First D i s t r i c t  Court of Appeal of Order No. 
PSC-94-1123-FOF-WS in Docket N o .  930880-WS,  the i n i t i a l  refund 
period should run up t o  the time t h a t  t h e  order w a s  issued, 
February 7 ,  1 9 9 4 .  I f  j u r i s d i c t i o n  is relinquished, it remaing t o  
be seen if the uniform rates would be effect ive during the pendency 
of t h e  appeal. I f  the cour t  rejects t h e  Commission's attempt t o  
get Order No. PSC-94-1123-FOF-WS back and finds it invalid for lack 
of a finding on functional relatedness, then t h e  refund should be 
extended t o  t h e  t i m e  of t h e  court's order declaring Order No. PSC- 
94-1123-FOF-WS invalid. Presumably, any of these events will be 
some time in t h e  future. 
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ISSUE 6 :  If t h e  Commission determines tha t  refunds are 
appropriate, how should the refunds be calculated, what period of 
t i m e  should refunds cover and how long should the utility be 
permitted to complete the  refunds? 

RECOMMENDATION: If the  Commission requires t h a t  refunds be made, 
SSU should submit w i t h i n  7 days of t h e  date of the Agenda 
Conference, the  information as detailed below for the purposes of 
refunds.  The refunds should cover the period between the initial 
effective date of t h e  uniform rate up to and including the date at 
which new rates are implemented. Any such refunds should be made 
with i n t e r e s t  pursuant t o  Rule 25-30.360, Florida Administrative 
Code, by crediting customers '  bills over the  same t i m e  period the 
revenues were collected. SSU should be required to f i l e  refund 
reports pursuant to Rule 25-30.360 (7) , Florida Administrative Code. 
SSU should apply any unclaimed refunds as con t r ibu t ions  i n  aid of 
construction (CIAC) f o r  the respective plants, pursuant t o  Rule 2 5 -  
3 0 . 3 6 0  ( 8 ) ,  Florida Administrative Code. (Rendell) 

STAFF ANALYSIS: If the  Commission determines t h a t  a refund is 
appropriate,  refunds should be ordered to the customers of the 
following plants: 

APPLE VALLEY 
BEACON HILLS 
DELTONA UTILITIES 
L E I I A N I  HEIGHTS 
SILVER LAKES EST./  

WESTERN SHORES 
SPRING HILL UTILITIES 
SUGAR MILL WOODS 
UNIVERSITY SHORES 
WOODMERE 

WASTEWATER 

AMELIA ISLAND 
APPLE VALLEY 
BEACON HILLS 
CITRUS SPRINGS UTILITIES 
LEISURE LAKES 

SPRING HILL UTILITIES 
SUGAR MILL 
SUGAR MILL WOODS 
SUNSHINE PARKWAY 
UNIVERSITY SHORES 
ZEPHYR SHORES 

These plants are identified on Schedules Nos. 1 & 2 ,  contained 
in Attachment A. As indicated on these schedules ,  the rates 
charged to these plants r e s u l t  in an "overcollection" when 
comparing the statewide uniform rates with the modified stand-alone 
rates. Any "overcollectionsrr and refunds that result: through the 
implementation of statewide uniform rates should be offset by the 
allowed subsidies under staff's recommended modified stand-alone 
rates in Issue 4. 
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Refund Methodolosv 

To determine the refund f o r  these customers, the  revenue 
requirement allocated to these plants under the statewide rate 
should be calculated, less miscellaneous service revenues. Then 
t h i s  amount should be compared to the revenue requirement allocated 
to these plants under the  recommended modified stand-alone rates, 
less miscellaneous service revenues. The resulting percentage 
difference would then be applied t o  t h e  service revenues collected 
from each customer of those plants, during t h e  t i m e  the refund is 
ordered. That result would be the refund due t o  the water and 
wastewater customers. SSU should also be cognizant of the two 
indexes and t h e  pass-through approved s ince  the Commission's 
decision in Docket No. 920199-WS, and should make the  appropriate 
adjustments to t h i s  refund amount. 

Refund Period 

The Court has determined t h a t  uniform rates should not have 
been implemented f o r  any period of time in this docket since the 
finding that SSU's facilities and land w e r e  functionally related 
was not made. The utility implemented the f i n a l  rates in 
September, 1993. Therefore, the utility should determine the 
refunds for the entire period, from the  time the  uniform rate was 
implemented until a n e w  rate structure can be implemented. The 
utility should submit the  completed calculations of t he  new rates 
and t h e  corresponding refund amounts within 7 days of t h e  date of 
t h e  Agenda Conference. 

Interest  

I n  the J o i n t  P e t i t i o n ,  the intervenors request t h a t  the 
Commission require SSU to pay each customer i n t e r e s t ,  compounded 
monthly on the "outstanding overcharge balance," at the  applicable 
i n t e re s t  rate prescribed i n  Section 55.03, Florida Statutes, f o r  
i n t e r e s t  payable on judgments and decrees. The Joint Petition 
contains no rationale for t h i s  request.  

According to Section 367.081(6), Florida S t a t u t e s ,  t h e  
Commission "shall  direct the utility to refund with i n t e r e s t  a t  a 
fa i r  rate t o  be determined by the commission . . . . I f  I f  t he  Commission requires a refund, S t a f f  agrees that such refund should 
be made with i n t e r e s t .  Staff believes, however, t h a t  Section 
3 6 7 . 0 8 1 ,  Florida Sta tu tes ,  as the  more specific statute, and not 
Sec t ion  55.03, Florida Statutes, is applicable here. Pursuant to 
Section 367.081 ( 6 ) ,  Florida Statutes, the Commission has determined 
h o w  i n t e re s t  on refunds should be calculated. Rule 2 5 -  30.360(4) (a), Florida Administrative Code: 
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In the case of refunds which the Commission 
orders to be made with i n t e r e s t ,  the average 
monthly interest rate until refund is posted 
to the customer's account shall be based on 
the 30 day commercial paper ra te  for high 
grade, unsecured notes sold through dealers by 
major corporation in multiples of $1,000 as 
regularly published in t h e  Wall Street  
Journal. 

Rule 25-30.360 (4) (b) , Florida Administrative Code, provides t ha t  
the  average monthly i n t e re s t  ra te  shall be calculated for each 
month of the  refund period. 

Lensth of Time f o r  Refunds 

Depending on the ra te  structure approved by the Commission, 
t h e  amount of t h e  refund could range between $5 and $9 million. A 
refund of t h i s  magnitude would weaken SSU's l i q u i d i t y  and interest 
coverage, which are important factors  in determining a company's 
credit worthiness. Based on 1995 unaudited budget information 
provided on a t o t a l  company basis in the curren t  rate case (Docket 
No. 9504950-WS) , the company projects an in te res t  coverage ratio of 
1.43~. For  1993 and 1994, the  company's interest coverage r a t i o  
was 1,llx and 1.07x,  respectively. Standard and Poor's benchmark 
coverage ratio for BBB-rated water companies ranges f rom 1 . 2 5 ~  for 
companies with low business  risk t o  2 . 7 5 ~  for companies with high 
business risk. Also,  the  company's bond indenture agreements 
require a minimum i n t e r e s t  coverage ratio of 1 . 2 5 ~  for 1995 and 
1 . 5 0 ~  after that. 

To measure liquidity, Staff has used the  cu r ren t  r a t i o ,  which 
is the  r a t i o  of curren t  assets to cur ren t  liabilities. For 1995, 
the  company projects  a c u r r e n t  r a t i o  of .64. The average current 
ratio f o r  the water companies used f o r  the Commission's leverage 
formula is .80. Whether the payment of the refund decreases 
curren t  assets or increases current liabilities, the r e su l t  will be 
a decrease in the company's current ratio. Staff notes that the  
impact will be reduced if the  refund is spread over a number of 
months, 

SSU projects total investor capital of $186,679,624 at the  end 
of 1995. The equity ratio at the  end of 1995 is 43.38%. Therefore, 
the  addition of $7 million in debt would have a relatively small 
effect on total company financial ratios, though the effect would 
be in the direction of weakening financial ratios that are 
currently somewhat weak. 
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Based on the  above financial analysis, the utility should be 
permitted the same time period these revenues w e r e  collected to 
complete the  refunds. Refunds should be m a d e  with interest 
pursuant R u l e  25-30.360, Florida Administrative Code, with the 
following exception. Rule 25-30.360(2), Florida Administrative 
Code, indicates that "Refunds must be made within 90 days of the  
Commissionls order unless a different time frame is prescribed by 
t h e  Commission.tf However, due to the  extraordinary circumstances 
in this case, SSU should be allowed to refund monies by crediting 
customers' bills over the same time period the  revenues w e r e  
collected.  

Further, S S U  should be required to file refund reports 
pursuant to Rule 25-30.360 (71, Florida Administrative Code. SSU 
should apply any unclaimed refunds as contributions in a id  of 
construction (CIAC) f o r  the respective plants, pursuant to Rule 25- 
30.360(8), Florida Administrative Code. 
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ISSUE 7 :  Should the J o i n t  Petition f o r  Implementation of Stand- 
Alone Water and Wastewater Rates f o r  SSU and f o r  the Immediate 
Repayment of Illegal Overcharges w i t h  In te res t ,  filed by 
Springhill, Sugarmil l  Woods, and C i t r u s  County, be granted? 

RECOMXENDATION: Whether or not this Petition should be granted or 
to what degree w i l l  be determined by the Commission's decisions on 
the previous i s s u e s .  (JABER, WILLIS, CHASE) 

STAFF ANALYSIS: As stated in the  case background, on August 2 8 ,  
1995 ,  Sugarmill Woods, Citrus County, and Springhill filed a Joint 
Petition for Implementation of Stand-Alone Water and Wastewater 
Rates f o r  SSU and for the  Immediate Repayment ,of Illegal 
Overcharges with In t e re s t ,  In their  petition, the parties request 
t ha t  the Commission immediately reduce the rates charged pursuant 
t o  Order N o .  PSC-93-0423-FOF-WS, immediately order SSU to make a 
cash refund to the  customers f o r  the difference for the  period 
i n t e r i m  rates w e r e  charged, as well as t h e  period permanent rates 
were approved, and require SSU to pay interest compounded monthly 
on a l l  refunds from the date i n t e r i m  rates w e r e  f i rs t  approved to 
the date refunds are made. 

The requests made in t h e  Joint Petition are addressed in 
various portions of t h i s  recommendation and t h e  Commission's 
decision on the  previous iaauea will dispose of this Petition. 
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JANE FAUROT 
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part, you're saying there is not going to be a refund 

to those customers who are paying m o r e ?  

MR. HOFFMAN: Our position that we have taken, Mr. 

Chairman, is t h a t  there is not a refund. And I think I 

have already explained to you why. But what: I'm saying 

to you is we do not dispute, particularly now t h a t  

Public Counsel has f i l e d  an appeal and they are going 

to put revenue requirements at issue, w e  do not dispute 

the need for corporate undertaking or bond at this 

paint  of t h i s  proceeding and we are willing to make 

sure t h a t  it's posted.  

CHAIRMAN DEASON: But that is a question of 

overall revenue requirements, not customer-specific 

rates? 

M R .  HOFFMAN: That's correct. 

CHAIRMAN DEASON: Does Staff  agree w i t h  that?  

MS. BEDELL: Yes. 

COMMISSIONER CLCIRK: Surely t h i s  has come up 

before where we have had a rate design at issue. Maybe 

it's not come up,  maybe not in water and sewer. 

MR. WILLIS: Commissioners, I can't remember in 

the p a s t  where we had a rate design at issue after the  

final decision of the Commission. 

COMMISSIONER CLARK: Well, the  f a c t  o f  the matter 

is it's n o t  at a l l  clear as to whether or not t he re  
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would be a refund for those people who overpaid based 

on - -  who would pay more under statewide rates than 

stand- alone. 

M R .  WILLIS: That’s correct. 

COMMISSIONER CLAIIK: It’s not  at: a l l  clear that it 

j u s t  wouldn’t be from a going-forward standpoint that  

you would address the rates,  and the rates tha t  were i n  

effect is water under the bridge. 

bfR, WILLIS: I agree with you, Commissioner, i t ’ s  

not  clear at a l l .  

COMMISSIONER JOHNSON: So  how do we make these 

people whole? Or we can’t. 

MR. WILLIS: Well, Commissioner, I think if there 

is protect ion in place, whether it be a corporate 

undertaking or a bond, which we are recommending a 

bond, those customers will be held whole. I mean, if 

someone in the future dictates t ha t  those customers who 

are paying more now under uniform rates than they would 

be under stand-alone are deserving of a refund, then 

those customers would receive a refund with i n t e re s t .  

COMMISSIONER CLARK: That’s the part  that’s not  

clear,  t h a t  we have never addressed before when i t ’ s  an 

issue of money between customers and not  the overall 

revenue what you d o .  

MI .  WILLIS: (Indicating yes.) 
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MR. HILL: The customers are going to be 

p r o t e c t e d .  

It's the Company that's go€ng to be at risk, and I 

won't try to drag th is  out to explain it. 

There i s  not a doubt i n  my mind about that.  

COMMISSIONER CLARK: B u t  I think that Commissioner 

Johnson is correct, is that the customers as a whole 

are p r o t e c t e d ,  bu t  not individual customers that  under 

statewide rates are paying more than they would under 

stand- alone. 

MR. HILL: I believe that if the courts say - -  

COMMISSIONER CLc1RK: A bond doesn't address that 

at all. 

MR. HILL: I understand. And if the courts say 

that  you cannot do what you have done, then you have 

g o t  to g o  back to a system-specific rate and revenue 

requirement. That's where you have to g o ,  there i s  no 

other p l a c e  to go. And we may end up arguing with the 

utility over refunds, but there isn't a doubt in my 

mind t h a t  if we are reversed on t h a t  and have to redo 

it, they have col lected money they should not have 

collected and it will have to be refunded. And the  

Company will end up on the short end of it. 

COMMISSIONER CLARK: Well, they have c o l l e c t e d  

money they should have recovered from the wrong people. 

MR. HILL: Absolutely, and they will have no way 
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to go back to the right people and c o l l e c t  those funds. 

COMMISSIONER CLc1RK: Unless you do an adjustment 

on a going-forward basis to remedy that, but I'm not 

sure you can. 

CHAIRMAN DEASON: And what Mr. Hoffman is saying, 

it's his opinion that the Company i s  n o t  putting itself 

at risk, it does not  have the l i a b i l i t y  to make the 

customer-specific whole. Their only requirement is to 

make customers as a general body of ratepayers whole. 

That is, if they have collected more t o t a l  revenue than 

what they are authorized as a result of the final 

decision on appeal, they are l i a b l e  for that, but they 

are not iable to make specific customers whole. 

MR. BILL: And while that's an interesting 

argument I think that if indeed w e  are overturned by 

the courts, then the revenue requirements fall out o n  a 

system-specific basis ,  and I think the Company w i l l  be 

on shaky ground with that argument and w i l l  lose money. 

MS. BEDELL: May I make a suggestion? In terms of 

t rying to  make a determination of what the Company may 

have to do in terms of a refund, under both  the 

appe l la te  rule on stays  - -  it provides that you can set 

conditions f o r  the s t a y ,  or f o r  vacating the stay it 

would seem to me. If you s e t  a condition related to 

how, you know, the end result when the a p p e l l a t e  court 
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makes a final decision. 

CHAIRMAN DEASON: I understand what you're saying, 

but wouldn't it be unfair to Southern States to say 

t ha t  we are going to vacate the stay and put you at 

r i s k  for making those customers who pay more, but we 

are not  going to give you the opportunity to recoup 

from those customers who should have paid more but who 

did not pay more? 

to put the Company in? 

Isn't t h a t  a very difficult position 

MS. BEDELL: Y e s ,  I think so .  The whole situation 

is d i f f i c u l t  . 

CHAIRMAN DEASON: Oh, I agree with that .  I think 

I you can g e t  a unanimous d e c i s i o n  on that r igh t  now. 

think even the parties would stipulate to t ha t .  

COMMISSIONER JOHNSON: Mr. Hoffman, how would you 

respond to the argument posed by opposing counsel t ha t  

Rule 25-22.061(3) does not include a mandatory nature 

behind it, and that  that  would be a constitutional 

violation? 

MR. HOFFMAN: The first time I've heard it is 

today. If they are saying that the word shall does n o t  

include a mandatory nature, I can only tell you t h a t  my 

common meaning of that  word i n  the research I've done 

on statutory interpretation t e l l s  me they are wrong. I 

think Commissioner Clark summed it up, she said to Mr. 

0 0 2 3 6 2  2941 
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Gross you are saying that we have an illegal rule, or 

an invalid rule. I disagree with t ha t .  I think the 

Commission has a valid rule, and t ha t  t ha t  rule is 

wlthin its discretion. 

COMMISSIONER CLARK: And, Commissioner Johnson, if 

memory serves me correct, we were encouraged by the 

court, and I'm not sure if it was the Supreme Court ,  it 

may have been. They go t  t i r e d  of dealing with  motions 

to vacate s t a y s ,  and they t o l d  us - -  how did they t e l l  

us? In oral argument I can recall  some pointed 

questions being why don't you have any rules that  state 

the circumstances under which a stay will be granted so 

that they don't have to deal with it again. That 

doesn't dispose of the question as to whether w e  did it 

right, but it was certainly my recollection that the 

court was t i r e d  of dealing w i t h  the stays and wanted us 

to deal with them. 

CHAIRMAN DEASON: Do we have the o p t i o n  of letting 

them deal with it? 

COMMISSIONER CLARK: I think they would admonish 

us for not  doing what the rule said we should do. 

CHAIRMAN DFASON: Commissioners, I think we need 

to move along. If we are ready f o r  a motion now, fine, 

if we're not, I suggest we j u s t  take a ten-minute 

recess and come back and then d i s p o s e  of t h i s  as 

002363 2942 
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quickly as p o s s i b l e .  What‘s your pleasure? In o the r  

words, let‘s move along one way or the other. 

COMMISSIONER CLARK: Mr. Chairman, I don’t s e e  

that  we have any discretion, and I agree with 

Commission Staff on t h i s  point .  I th ink  we s e t  o u t  the 

rules t ha t  indicate t h a t  a posting of a bond will allow 

us a vacation of the stay,  and as Mr. Hoffman pointed 

out,  the Commission order, which d i d  concern me, only 

provided f o r  a s tay  of refund of the interim rates, it 

wasn‘t with respect to the implementation of the rates. 

And f o r  that reason I would move S t a f f  on all three 

issues. 

COMMISSIONER JOHNSON: Second. 

CJIAIRMAN DFASON: It has been moved and seconded. 

L e t  me s t a t e  right now that  I‘m going to vote against 

the motion. I a m  persuaded by the argument t h a t  we are 

moving i n t o  a new area here where there are differences 

between rates for different customers in dif ferent  

areas, and that  i n  my opinion we should keep the status 

quo, which are interim rates, and l e t  the court give 

the guidance to the Commission that it sees f i t .  I 

don’t see where - -  even though there is going to be a 

bond p o s t e d ,  it’s n o t  going to be for the purposes of 

making individual specif-lc customers whole, it’s going 

to be f o r  the purpose of making customers as a total 

0 0 2 3 6 4  2943 
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rate paying body whole. And that‘s really not the main 

crux o f  t h i s  appeal ,  so I would oppose that. B u t ,  

anyway, we have a motion and a second - -  

COMMISSIONER CLARK: Mr. Chairman, can I just ask 

a question? The concern I have i s  the interim rates 

don’t generate the rates that we concluded they were 

e n t i t l e d  t o .  I mean - -  
CHAIRMAM DEASON: The interim rates, what are the 

differences between the interim rates and the final 

rates t h a t  have a statewide ra te  strvcture? Very 

minimal, is it not? 

MR. TWOMEY: They generate more, MY. Chairman. 

CHAIRMAN DEASON: That’s what I thought ,  I 

thought it was either minimal or it e i the r  generated 

more. What’s the case, Mr. Hoffman? 

MR. HOFFMAN: My understanding is that as revised, 

the interim rates as revised after Commissioner Clark‘s 

motion for reconsideration is a t o t a l  revenue 

requirement increase of 6 . 4  million as opposed to 6 . 7  

million final rates. 

COMMISSIONER CLARK: Which is the final rates? 

MR. HOFFMAN: Yes. 

CHAIRMAN DEASON: I consider t h a t  difference to be 

pretty inconsequential given the magnitude of the real 

issue, which is the rate s t r u c t u r e  involved. I would 

002365 2944 
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jus t  keep interim rates. 

Moved and seconded, all in favor say aye. 

COMMISSIONER CLARK: Aye. 

COMMISSIONER JOHNSON: Aye. 

CHAIRMAN DEASON: All opposed nay. Nay. 

MR. TWOMEY: Mr. Chairman, pardon me. Can we ask 

t h a t  either you make it clear in your vote t h a t  you are 

ordering the Company to establish a bond t h a t  would 

hold - -  the customers would have to pay the subsidies 

whole if there is a reversal on appeal ,  or conversely 

that  you make it clear t h a t  you accept t h a t  there is no 

way to make these customers whole, assuming a reversal 

on appeal, and that you’re not going to do anything 

about it. I mean, it’s not  clear to me which way you 

come down on t h a t .  

Company’s argument t ha t  they will make a l l  the 

customers whole on a revenue basis ,  but that the people 

t h a t  pay too much, if there is a reversal, it’s too bad 

except on a going-forward basis .  

make it clear t h a t  you’re telling them they have to get  

t ha t  kind of bond, or make it clear tha t  you‘re not. 

That you’re going to accept the 

I’m asking you to 

KR. HOFFMAN: Mr. Chairman, l e t  me o b j e c t .  1 

don‘t think Mr. Tworney is being very clear. I think 

that the Staff’s recommendation is clear. And I think 

that  we can have that - -  we already have a bond on 

2945 002366 
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file. 

what is required in the Staff recommendation, and I 

think that that dol la r  amount will be sufficient to 

meet either consequence. We are sitting here 

speculating about what may happen on appeal .  

don't know. I mean, I know the staff has estimated $ 3  

million, but that is based on the ra te  design issue 

alone. I don't know what else Public Counsel may raise 

that may have a revenue requirement i m p a c t .  And I 

think this is unnecessary, and I objec t  to it, and I 

think it makes the issue more cloudy. 

We can g e t  the nature of the bond changed to fit 

We simply 

C H A I W  DEASON: Well, Mr. Hoffman, I think n o t  

only is it relevant, it is cr i t i ca l  to know what the 

nature of the motion is and what is being done. Now, 

I'm not on the winning side of the motion, so I don't 

know how to c l a r i f y  it, because I ' m  not even supporting 

it. If the Commissioners w i s h  to clarify it, they will 

have the opportunity now. 

COMMISSIONER CLARK: I have moved S t a f f  

recommendation. Now, the issue of whether or not  a 

refund will be due to the customers I don't think is 

before us r i g h t  now. 

MS. BEDELL: What is before you is a decision 

about whether there is good and sufficient security f o r  

anything tha t  may be coming down the p i p e l i n e .  

2946 
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COMMISSIONER CLARK: Now,  will the bond cover 

that? Let me just ask the question. Without deciding 

the issue as to whether or not there w i l l  be a refund 

to only those customers who are Overcharged, and not a 

making up of that revenue from the other customers. 

Let’s assume t h a t  our order is that you will only 

refund to those who are overcharged. Will the bond 

cover that? 

MS. BEDELL: Yes. 

MR. WILLIS: Commissioners, we believe the bond 

will cover it. It’s j u s t  l i k e  any rate case,  it will 

have to be reviewed at the end of one year to see if - -  
you know, we don’t know how long the appeal  is going to 

be, but it will have been reviewed after one year, and 

if the appeal is not done, it w i l l  have to be up for 

whatever amount we believe it will have to be 

protected. 

CHAIRMAN DEASON: L e t  me make sure that we are 

clear. 

decision, the bond i s  adequate? 

What you‘re saying is that if that is the final 

MR. WILLIS: Yes. 

CHAIRMAN DEASON: B u t  that is not  the position the 

company is arguing, they’re saying it is not  their 

b e l i e f  they are putting themselves subject to t h a t  

liability. 
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COMMISSIONER JOHNSON: I thought t h a t  p o i n t  was 

made painfully clear what the Company thought, but 

Staff sufficiently satisfied me that it w a s  something 

t h a t  we could make those customers whole, and perhaps 

t h a t  is something that we should definitely have 

written in the order. 

MS. BEDELL: That is what we had in mind in terms 

of coming up with a d o l l a r  number. That is the 

direction we headed in to come up with some 

recommendation on a dol lar  amount. Mr. Chairman, we 

need to know i f  you are dissenting on Issue 2 only, or 

on Issue 2 and 3 .  

CHAIRMAN DEASON: Well, let’s take a look at that. 

MS. BEDELL: Issue 3 i s  Citrus County’s motion f o r  

the penalties and the reduction in rates, refund of 

b i l l s .  

CHAIRMAN DEASON: Okay. We already disposed of 

Issue 1. 

MS. BEDELL: Yes, sir .  

CHAIRMAN DEASON: I ’ m  dissenting on Issue 2 ,  but 

I’m agreeing w i t h  Staff on Issue 3 .  

MS. BEDELL: Thank you. 

MR. GROSS: This is an appealable order to the 

First  D i s t r i c t  Court of Appeal,  so we need an order so 

that we cart avoid some of the problems we have had in 

002369 2948 
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the p a s t ,  and also the provisions in the bond are going 

to be of interest to the  First District Court of Appeal 

a s  to whether there was an adequate bond in compliance 

with the Commission's rule. Even if it i s  determined 

to be mandatory, there i s  s t i l l  t h a t  - -  
COMMISSIONER CLARK: Doesn't the bond have to 

cover the whole amount of the ra te  increase, s o  

therefore it covers anything - -  
MR. HOFFMAN: Commissioner Clark, I think t h a t  

every issue in the rate case is put at issue in the 

appeal, I think it would. 

COMMISSIONER CLARK: A 1 1  we need to do at t h i s  

point i s  make sure that the total amount of the bond is 

sufficient to cover the t o t a l  amount of the rate 

increase, because it's still at issue, and covered i n  

that i s  the amount of any refund that  would be due, if 

it i s  decided that a refund i s  due to those people  who 

paid more under statewide rates than they would have 

paid under stand-alone rates. And it's my 

understanding from the S t a f f  that it d o e s ,  and t h a t  is 

what we need to decide  today. 

CHAIRMAN DFASON: And an order w i l l  be 

forthcoming, and it w i l l  descrlbe what the Commission 

did. 

MR. HOFFMAN: Thank you, Mr. Chairman. 
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MR. GROSS: Thank you. 

CHAIRMAN DEASON: That disposes  of Item 25A. 

* * * * * * * * * *  


