
J. PMlllp Carvw 
General Attorney 

Southrn BdI Tdephom 
and Td.graph Company 
do Nancy H. Sims 
suite 400 
150 So. Monroe Street 

Phone (305) 347-5558 
Tanahassee, FL 32301 

December 4, 1995 

Mrs. Blanca S .  Bay6 
Director, Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399 

Re: Docket No. 920260-TL 

Dear Mrs. Bay6: 

Telecommunications, Inc.'s Memorandum in Opposition to FIXCA's 
Motion to Stay, which we ask that you file in the captioned 
docket. 

Enclosed is an original and fifteen copies of BellSouth 

A copy of this letter is enclosed. Please mark it to 
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Florida Public Service 
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Vicki Gordon Kaufman 
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Tallahassee, FL 32301 

Kenneth A. Hoffman 
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Madsen, Lewis & Metz, PA 
Post Office Box 1876 
Tallahassee, FL 32302 

Michael W. Tye 
AT&T Communications of the 
Southern States, Inc. 

106 East College Avenue 
Suite 1410 
Tallahassee, Florida 32301 

Dan B. Hendrickson 
Post Office Box 1201 
Tallahassee, FL 32302 

atty for FIXCA 

atty for FPTA 

atty for FCAN 

Charles J. Beck 
Deputy Public Counsel 
Office of the Public Counsel 
111 W. Madison Street 

Tallahassee, FL 32399-1400 

Michael J. Henry 
MCI Telecommunications Corp. 
780 Johnson Ferry Road 
Suite 700 
Atlanta, Georgia 30342 

Richard D. Melson 
Hopping Boyd Green & Sams 
Post Office Box 6526 
Tallahassee, Florida 32314 

Room 812 

atty for MCI 

Rick Wright 
Regulatory Analyst 
Division of Audit and Finance 
Florida Public Svc. Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Laura L. Wilson, Esq. 
Florida Cable 
Telecommunications Assn., Inc. 
310 North Monroe Street 
Tallahassee, FL 32301 

Chanthina R. Bryant 
Sprint Communications CO. 
Limited Partnership 

3100 Cumberland Circle 
Atlanta, GA 30339 

Benjamin E. Dickens, Jr. 
Blooston, Mordkofsky, 
Jackson & Dickens 

2120 L Street, N.W. 
Washington, DC 20037 

atty for FCTA 

Atty for Fla Ad HOC 



C. Everett Boyd, Jr. 
Ervin, Varn, Jacobs, Odom 

305 South Gadsen Street 
Post Office Drawer 1170 
Tallahassee, Florida 32302 

& Ervin 

atty for Sprint 

Angela Green 
Florida Public 
Telecommunications Assn., I 
125 South Gadsden Street 
Suite 200 
Tallahassee, FL 32301 
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Monte Belote 
Florida Consumer Action 
Network 

Tampa, FL 33609 
4100 W. Kennedy Blvd., #128 

Joseph Gillan 
J.P. Gillan & Associates 

Orlando, FL 32854-1038 

Mark Richard 
Attorney for CWA 

304 Palermo Avenue 
Coral Gables, FL 33134 

Gerald B. Curington 
Department of Legal Affairs 
2020 Capital Circle, SE 
Alexander Building, 2nd Floor 
Tallahassee, FL 32301 

P.O. BOX 541038 

Locals 3121, 3122, and 3107 

Mr. Douglas S. Metcalf 
Communications Consultants, 
Inc. 
631 S. Orlando Ave., Suite 450 
P. 0. Box 1148 
Winter Park, FL 32790-1148 

Mr. Cecil 0. Simpson, Jr. 
General Attorney 
Mr. Peter Q. Nyce, Jr. 
General Attorney 
Regulatory Law Office 
Office of the Judge 
Advocate General 

Department of the Army 
901 North Stuart Street 
Arlington, VA 22203-1837 

Mr. Michael Fannon 
Cellular One 
2735 Capital Circle, NE 
Tallahassee, FL 32308 

Messer, Vickers, Caparello, 
Madsen, Lewis, Goldman & Met2 
Post Office Box 1876 
Tallahassee, FL 32302-1876 
Attys for McCaw Cellular 

Floyd R. Self, ESq. 

Stan Greer 
Division of Communications 
Florida Public Svc. Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Comprehensive review of ) Docket NO. 920260-TL 
revenue requirements and rate ) 
stabilization plan of Southern ) 
Bell. ) 

) Filed: December 4 ,  1995 

BEUSOUTH TELECOMMUNICATIONS, INC.'S 
MEMORANDUM IN OPPOSITION TO FIXCA'S MOTION TO STAY 

BellSouth Telecommunications, Inc., ("BellSouth", or 

"Company"), hereby files, pursuant to Rule 25-22.037, Florida 

Administrative Code, its Memorandum in Opposition to the Motion 

for Stay of the Florida Interexchange Carriers Association 

( "FIXCA" ) and states the following: 

Under Rule 25-22.061(2), the Florida Public Service 

Commission ("Commission") should consider three questions in 

determining whether to grant a stay of a final Commission Order 

pending judicial review: 

(a) Whether the petitioner is likely to prevail on 

(b) Whether the petitioner has 

appeal; 

demonstrated that he is likely to 
suffer irreparable harm if the stay 
is not granted; and 

substantial harm or be contrary to 
the public interest.' 

(c) Whether the delay will cause 

' Although Rule 25-22.061 lists these three items only as 
factors to be considered, in White Construction Co. v. Dept. of 
TransDortation, 526 So.2d 998, 999 (Fla. 1st DCA 1988), the First 
District Court of Appeal sustained an administrative agency's 
denial of a motion to stay because the petitioner failed to 
sustain the burden of establishing these three items. 
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FIXCA has failed entirely to establish any one of these 

three prerequisites to the granting of a motion for stay. This 

reason standing alone, requires that FIXCA's motion be denied. 

Moreover, a close examination of FIXCA's motion reveals that 

FIXCA is attempting to obtain a stay, not just to delay the 

implementation of BellSouth's ECS plan, but to prevent 

implementation of this plan altogether. Specifically, FIXCA 

contends that the Commission should stay implementation of the 

ECS plan and, instead, substitute for it the refund mechanism 

FIXCA advocated at the hearing, and which this Commission 

rejected. Thus, FIXCA seeks, by the filing of its motion, to 

effectively prevent the implementation of the plan that this 

Commission expressly found to best serve the public interest. 

This misuse of a procedural mechanism to contravene the result of 

a substantive decision by this Commission must not be allowed. 

I. 

FIXCA attempts to establish that it is likely to succeed on 

appeal by arguing that this Commission erred in its legal rulings 

that (1) the prior version of Chapter 364 applies, (2) that the 

ECS service in question is a non-basic service as defined by the 

revised Chapter 364; and that, therefore, (3) no imputation test 

is required. FIXCA has failed entirely, however, to demonstrate 

that this Commission has committed reversible error. AS legal 

support for its contention that it is likely to prevail upon 

appeal, FIXCA cites to nothing more than a string of general 
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authority for the essentially uncontroversial proposition that a 

court will reverse an agency's interpretation of law when it is 

wrong. (FIXCA Motion, p. 4) 

FIXCA, however, neglects to even mention the pertinent 

principles of statutory interpretation or the standard of review 

that applies to the Commission's application of these 

principles.' Instead, FIXCA simply quibbles with the results 

reached by the Commission by, in substantial part, rehashing 

arguments that it has previously made, and that the Commission 

rejected by the entry of the Final Order in this matter. 

Further, even if FIXCA's burden on appeal were to do nothing more 

than establish that its position is better taken than the 

Commission's, the arguments set forth in its motion fail to do 

even this. 

The Final Order (Order No. PSC-95-1391-FOF-TL) premised the 

finding that the prior version of Chapter 364 applies largely 

upon the language of Section 364.385(2), a portion of the savings 

clause. Under this section, whether the prior or revised version 

of Chapter 364 applies depends upon whether a matter has 

proceeded to hearing by July 1, 1995. (Order at p. 6) 

Accordingly, this Commission determined that it was appropriate 

A Final Order of this Commission reaches the Appellate 
Court "clothed with a presumption of correctness and will not be 
disturbed in the absence of a positive showing that it is 
erroneous as a matter of law or constitutes an abuse at 
discretion." Clayton v. Clayton, 275 So.2d 588, 589 (Fla. 1st 
DCA 1973). 
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to apply the old law because "this proceeding (Docket 920260-TL) 

'progressed to the stage of hearing' in January, 1994." (Order 

at p. 6) In its motion, FIXCA responds to this fact by pointing 

out that the implementation agreement contemplates that there 

would be hearings as to the disposition of each of the refunds 

identified in Paragraph 4 of that agreement. FIXCA then contends 

that because the hearing as to this particular refund happened to 

occur after July 1, 1995, the new law must necessarily apply. 

In reaching this conclusion, FIXCA simply ignores the 

substance of the Commission's interpretation of the pertinent 

statutory provision. 

proceeding was set to be heard in January 1, 1994 and that the 

hearing did not occur then only because the parties reached a 

settlement, which the Commission approved. Obviously, this 

proceeding has gone through numerous stages with a number of 

operative dates for the various phases. Given this, the 

Commission has made the determination that the appropriate date 

to utilize for the purpose of applying the statute is the 

original hearing date, not the date of any given subsequent 

hearing that is contemplated under the settlement agreement. 

This choice obviously makes sense because using the original 

hearing date is the only way to make sure that the same law is 

applied to all aspects of the Commission-approved implementation 

agreement, a result clearly supported by the language of Section 

364.385(3). Moreover, FIXCA has provided absolutely nothing to 

The Order stated expressly that this 
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support its conclusion that the Commission's choice of the 

original hearing date for this purpose is improper under the 

statute, or is otherwise legally impermissible. 

FIXCA also argues that the Commission erred in its finding 

that the ECS plan proposed by BellSouth constitutes a basic 

service. FIXCA's argument in support of its contention, however, 

simply misses the point. Again, the Order states that Section 

364.385(3) reserves "the Commission's authority with respect to 

Order No. PSC-94-0172-FOF-TL." (Order at p. 8) The Order notes 

that in two previous contexts the Commission has treated ECS as a 

basic service: "GTE Florida Incorporated's ECS plan approved by 

the Commission in Docket No. 910179-TL (Order at p. 7), and in 

Order No. PSC-94-0572-FOF-TL, which was issued May 16, 1994 in 

Docket No. 911034-TL as a result of an agreement between FIXCA 

and Bellsouth. The Order then states that in the given context, 

the Commission "believe[s] the same treatment is appropriate for 

this proposal." (Order at p. 8) Accordingly, "[tlhe authority 

granted by the legislature with respect to this docket permits 

the Commission to approve this proposal in a similar framework." 

(Order at p. 8) 

FIXCA responds to this ruling by stating among other things, 

that "clearly, this agreement does not address the basic/non- 

basic classification since it was entered into long before the 

new statute was enacted and defined such terms." (FIXCA's Motion 

at p. 9) While this statement is certainly correct, it is also 
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entirely irrelevant. To the extent FIXCA is attempting to make 

the point that the settlement agreement between BellSouth and 

FIXCA is not a binding statement of what must be done in this 

case, BellSouth would have to agree. This is simply not what the 

Commission ruled, however. Instead, the Commission ruled that 

under the appropriate portion of the "savings clause", it has the 

authority to implement Order NO. PSC-94-1072-FOF-TL, that it 

treated the ECS plan in a way that is consistent with its being a 

basic service in the past, and that it is appropriate to exercise 

the Commission's authority to do so in this case as well. FIXCA 

offers absolutely nothing to establish that this decision is an 

abuse of discretion, or a misuse of the Commission's clearly 

stated authority under Section 364.385(3) to apply and enforce 

the terms of Order NO. PSC-94-1072-FOF-TL.3 

FIXCA has failed to establish that it is likely to prevail 

on appeal. In fact, FIXCA has failed even to address the 

appropriate legal standard for an appeal much less show that, 

judged against this standard, the decision of the Commission is 

in error as a matter of law. Instead, FIXCA has done nothing 

more than disagree with the Commission's holding without setting 

The Order also concludes that because the plan 
constitutes a basic service, no imputation test is required. 
Thus, the issue of whether BellSouth's plan would pass an 
imputation test (an issue upon which there was conflicting 
evidence at the hearing) was not reached. (Order, p. 8 )  
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forth any legal basis to support its notion that the Order is in 

error. 

11. 

As to the second prerequisite to the granting of a motion to 

stay, FIXCA has provided no support for the contention that it 

will suffer irreparable harm in the absence of a stay. FIXCA 

makes the bald allegation that the implementation of BellSouth's 

ECS plan will result in the eradication of competition on the 

affected routes. FIXCA's support for this contention relates 

primarily to dialing patterns and the charges that its members 

pay for access -- factors that were addressed by the testimony of 
the parties, and fully before the Commission when it made its 

decision in this case. Against this background, this Commission 

specifically found that "there is no cognizable argument that 

this plan would, as a matter of law, remonopolize the intraLATA 

toll market." (Order at p. 14) FIXCA offers nothing to 

demonstrate that this finding is unsupported by substantial 

competent evidence or otherwise an abuse of discretion. 

Instead, FIXCA simply takes as a given that, contrary to the 

Commission's finding, BellSouth's ECS plan will necessarily 

result in competitive damage to FIXCA's members. 

leaps to the far-fetched conclusion that any damage that might 

occur will necessarily be irreparable. FIXCA bases this 

contention on the wholly unsupported allegations that IxC's 

"would be shut out of the market", and that "once they leave the 
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market as result of the Commission's decision [they] will have a 

very difficult time returning to the position they were in prior 

to ECS implementation". (FIXCA Motion at p. 13) In this 

exceedingly cursory portion of its motion, however, FIXCA 

provides no factual or legal support whatsoever for its 

contention that its members will be driven from the market by the 

implementation of ECS or that they could not reenter the market 

at some subsequent time. Thus, while FIXCA has alleged 

irreparable harm, it has failed utterly to establish this 

necessary element. 

111. 

Finally, the Commission must consider whether the delay 

would be contrary to the public interest. FIXCA's motion should 

be summarily rejected because it is directly in conflict with the 

public interest. In both the testimony offered at the hearing, 

and later in its Brief, FIXCA contended that the Commission 

should reject BellSouth's ECS plan and, instead, require 

Bellsouth to refund the $ 2 5  million by way of a credit on 

customers' bills.4 The Commission, of course, rejected FIXCA's 

position along with all of the other proposals other than 

BellSouth's. In doing so, this Commission specifically stated 

that "we believe that it is in the public interest to approve 

Bellsouth's ECS plan. All residential and business customers 

' - I  See FIXCA's Post-Hearing Brief, page 3 .  
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making calls in the ECS routes will benefit by approximately $ 4 8  

million annually (unstimulated) from the approval." (Order, p. 

15) 

FIXCA now implausibly contends that the public interest will 

not be harmed by staying the implementation of the plan that the 

Commission has specifically found to be in the public interest. 

Moreover, the manner in which FIXCA makes this argument clearly 

reveals its true purpose in filing the Motion for Stay. FIXCA 

does not attempt to justify any delay in providing a refund to 

customers, or in implementing the plan. Instead, it states that 

"during the pendency of the stay, the ratepayers will not be 

harmed in any way because they will receive the benefit of the 

BellSouth settlement via a refund of the $ 2 5  million as a credit 

to their bills as expressly provided for in the settlement." 

(FIXCA Motion at p. 14) Thus, FIXCA is not advocating merely 

that the Commission stay the implementation of Bellsouth's ECS 

plan. FIXCA is, instead, advocating that the Commission 

effectively do away with the ECS plan entirely and replace it 

with the alternative that FIXCA advocated at the hearing, and 

which was rejected by this Commission. Thus, by filing its 

Motion for Stay, FIXCA is doing nothing less than attempting to 

misuse a procedural mechanism to obtain the effective reversal of 

the Commission's decision merely by filing a notice of appeal. 

If FIXCA is allowed to prevail by this tactic, the result will 

undeniably contravene what has expressly been determined in this 
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case to be in the public interest, i.e., the implementation of 

ECS. 

In conclusion, FIXCA has failed utterly to demonstrate that 

it is likely to succeed on appeal, that, in the absence of a stay 

it will suffer irreparable harm, or that the granting of a stay 

is in the public interest. To the contrary, FIXCA's attempt to 

obtain a stay in this proceeding is nothing more than a 

transparent attempt not only to delay, but effectively to 

prevent, the implementation of the ECS plan, which this 

Commission specifically found to be in the public interest. For 

all of these reasons, FIXCA's Motion for Stay should be denied. 

Respectfully submitted this 4th day of December, 1995. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

,h,/PHILI&CARVER 
d o  Nan H. S i m s  
150 So. Monroe St., Ste. 400 
Tallahassee, Florida 32301 
(305) 347-5555 

&-- 

150 So. Monroe St., Ste. 400 
Tallahassee, Florida 32301 
(404) 335-0747 
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