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P R 0 C E E D I N G S 

CHAIRMAN CLARk: This is the worx.shop on gross-up 

of contributions i n aid of cons truction, end I 

understand there haa been a notico i•Jsued for this 

workshop. Will you go ahead and read that notice. 

MR. JAEGER: Yes, Commissioner Clark. Pursuant to 

notice issued November 2nd, 1995, t his time a nd place 

has been designated for a Commission workshop on the 

gross-up of c ontributions in aid of constructi?n, CIAC. 

CHAIRMAN CLARK: Okay. I don't think we need to 

take appeerances, but maybe it would be a:ppropri!lte to 

sort of go around and everybody introduce themselves, 

starting with the Staff. 

MR. JAEGER: I 'm Staff Counsel, Ralph J aeger. 

MS . CAUSSEAUX: Anne Causseaux, Auditing and 

Financial Analysis. 

MS. SALAX: Beth Salak, Auditing and Financial 

~lysie. 

MS. McC,SXILL: Connie McCaski ll, Division of 

Water and Wastewater. 

MR . LOWE: Bill Lowe, Division of Wster and 

Wastewater. 

MR. DETERDING: Marty Deterding, Rose, Sundstrom 

and Bentley, here on behalf of tho Florida Waterworkk 

ACCURATE STENCTYPE REPORTERS, INC. 
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Association and several of the affected utilities 

utilizinq qross-up. 

MR. NIXON: Robert Nixon , I 'm a CPA from 

Clearwater , I'm appearing on behalf o f the Florida 

Waterworks AUO<!latiota and 14 othor uti lity cllente . 

4 

MR. MOORE: My name is Jim Moore, um President 

of Gulf Utility and Prosident of the Florida Waterworks 

Association. 

MR . GORDON: I'm Bob Go:t"don, and I am CEO of 

Avitar (phonetic ) Utilities. Florida Cities and 

Poinciana Utilities are subsidiaries of that company. 

MR. GATLIN: I'm Kenneth Gatlin, I'~ an attorney 

for Florida Cities Water Company and Poinciana 

Utilities. 

MR. FREEMAN: I'm Paul Freeman, Vice President, 

Southwest Florida Capit.al Corporation, representing our 

co•pony . 

CHAIRMAN CLARX: Okay. On my agenda we have the 

~ext item being a Staff historical perapective . 

KS. SALAK: Yea, ma'am. It' s Stoff 's attempt that 

we wil l give a sort presentation discussing selected 

orders. You have that 1itting on your bench. And than 

Mr. ~we will move into discussing some of the problems 

we have encountered witn the gross- up on CIAC. 

As you ' re probably aware, the gross-up of CIAC 

ACCURATE STENOTYPE REPORTERS , INC. 
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came about because of the change i n tax laws effective 

1/1/87, con~ributions in aid of conatructlon wv~e no 

longer considered nontaxable. As a result, as early as 

Hay ot '86, the Commission started to try to find a 

solution to any probl ems that may be encountered by 

tllat. 

We found as early as Order Number 16120, the 

Co.aission allowed utilities to fi le tariffs that wer~ 

suqgesting d ifferent methods of coping with the 

possible repeal of tbe Secti on 118(b), which is t he one 

that allowed the nontaxabi lity of CIAC. Those tari ffs 

were going to be reviewed on a case-by-case basis . By 

July of '86, the couiui on authorizecl contingency 

clauses ancl developer agreements. Basically, the 

developer could be required to pay additional sums for 

service availability in case there actually was a 

change in the tax la~ where C1AC became nontaxable. We 

feel the section created a situation that justified an 

l~crease for that utility. And, third, the commission 

would make the determination of the amount of the 

additional payment to be made. 

In Dece~er of '86, the Florida Waterworks 

Aasociation filed an emergency petition, and that was 

gront9d for the application for emergency approval of 

amended service availability policies. We did have 

;:.., ' ~ 
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some modi~ications to that . Basically, that order 

allowed utilities to collect fr~ contributors an 

a.ount equal to the tax impact ot CIAC ; i~ set out a 

simple gross- up formula, it required the :tiling of 

annual CIAC tax impact reports ; lt requi red the refund 

of any excess monies collected; and it also had a 

requlre•ent for an escrow account that would a ccrue 

i nterest. 

That was in effect and not modi fied until 

approxiaately 1987, when Palm Coart came 1n and asked 

for modification to the gross - up formula. They asked 

to use what is known as the net present value formula, 

wb&re you take into account tho benefits ot the 

depreciation that will be received on the tax return on 

the contributions. That was granted to them. They are 

still the only company that I am aware of that are 

using the present net value formula. Everyone else 1s 

using the ful l gross - up f ormula. In addition , Palm 

coast also got a waiver of the esc row requirement 

agreement, since it was an affiliate, ITT, that was 

paying the gross-up. 

In OCtober of ' 87, an order stating that sole 

proprietorships, partnershlps, and S corporations may 

not gross- up went out that was rei tetating what I 

believe was the Commission 's polic y to never allow 

ACCURATE STENOTYPE REPORTERS, INC. 
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incoae taxes for those companies. 

By 1989 , it was clear that some points needed ~o 

be clarified or embellished upon , so the Staff of the 

Commissi on issued a PAA order. Basically , t he Order 

21266 indicated that you could ret a in t he gross-up, but 

it would be a limited option. You needed preapproval 

to gross- up; that you would have to show an actual tax 

liability exists, that cash flow was inadequate, that 

you would check into alternatives and have found ~hat 

the gross-up was the moat cost-effective a lternative. 

You had to show your inter est coverage, and you had to 

file tariffs. That was protested by the Florida 

Waterworks Association, which led i nto a hearing that 

culminated in Order 23541, which was issued October of 

1990. 

Again, the approval had to be obtained to continue 

qrooa-up; there was a filing that had t o be made; a nd 

you have probably seen it in many of our 

:ecommendations where we filed tho items that have to 

be filed where you have to show a domonstr~tion of a 

tax liability, a cash flow statement., a statement of 

it~toreat coverage, a statement of al terneti ve financing 

that you have tried other alternatives. You have to 

show a general justification for the gross-up, why you 

made to it, why management believes that ' s the best 

ACCURATE STENOTYPE REPORTERS, INC. 
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alternative, the gross-up method selec ted, and as I 

indicated earlier, everyone has the full gross-up 

except Palm coas t, and also your proposed tariffs. I 

would point out that to date with t he refiling, we have 

'only had one company that has been denied, and it was 

indicated that they could try again. Bu~ every?ne else 

has been approved under these criteria. 

In that same order there wore several other things 

indicated . The companies that do not gross - up, the 

investaent in taxes will be inc luded as investment and 

will earn a return in their formula. NOL•, investment 

net operating losses, and investment tax credits used 

in datemin1ng how much the refunds "fill pe would be on 

an above- the-line basis, s o we would have a calculation 

between how much of it applied t o above- the - line 

operations and how much o f it applied to below- the- line 

operations. Normal.' zation woul d be required, and the 

tax depreciation benefits should ~e pas sed back t o the 

ratepayers. As I ment ioned, re funds are still required 

under that order. 

~ Mr. Lowe will tell you, that 's where many o f 

our problema are arising . we have approximately, I 

think, 25 utilities that are sti ll authorized t o 

groaa- up. We have over 20 c:~panies that we need to 

address their refunds. Some of those go back as far as 

ACCURATE STENOTYPE REPORTERS, INC. 
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1987. Many of them are multiple years, and as Hr. Lowe 

will address, that is part of the reason for the 

gross- up workshop today . After what I call -- most of 

tbe r equirements ot Order Number 23541 are still in 

pl ace. 

After that order, in February of '91, there was an 

order that was issued that reiterated that annual 

reports had to be t i led, and it also established a 

filing deadlines that companies could go back and 

restate their reports that they had fil ed ' 87 through 

'90 to look at NOLa and ITCs on an above-the-line 

basis. There have been some minor modifications to the 

gross-up formula sinc e that date, but, in general , as I 

stated, the order that came out, 23541 r equir ements are 

basically those i n e ffect t oday . 

Now, I will ask Mr . Lowe to discuss the problems 

we havo been facing . 

MR. LOWE: Commissioners, the gross- up problem, as 

far as Staff sees it, or as my division sees it, is 

that thoro aro -- 1 have got three or four people in my 

division tha t do lit~rally nothi ng but these t hings. 

They do some other related duties, and it just seems an 

unnecessary waste of resources . They hLve become 

11ttle mini- rate cases for ever year's worth that are 

there. As Ms . Salak said, some of them qo back to 

-

ACCURATE STENOTYPE REPORTERS, INC . 
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1987, and there are 25 of thee that are grossing up . 

Some of them have seven open years which have become 

seven little mini-rate c ases . They keep compcunding, 

they keep requiring more and more time. The money 

that's involved in the refunds, or the amount of money 

tha t is subjec t to refund is now becom1ng m3terial. 

That's kind of an incidental item, but the companies 

are now becoaing -- it has become enough money they are 

willing to fight for it, s o they fight harder for it. 

But I t h ink the major problem that 1 see, and one that 

we are going to be facing here coming up in some of 

t hese is that the regulatory commiss ion expense , the 

expanse of hiring the consultants t o come up here and 

do battle with Sta ff, or Public Counsel, or whoever, is 

increasing, and hal been increasing dramatically. And 

those costa are going to be passed on to somebody at 

some point in the g· me, and that r•ally concRrna me. 

As far as the problems within t he process, we have 

been through, and t he Commission has voted on the 

effects of first year depreciation on the CIAC and t he 

net operating losses. The companies are still not 

satisfied with those particular items. We are 

personally concerned that on the net operating losses 

we may be double-dipping the companies. If we are 

doing it in a rate case expense and reducing their 

ACCURATE! STENOTYPE REPORTERS, INC. 
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income ~axes before those NOLa, we may be getting them 

again when we hit them on the CIAC . 

The companies have proposed all kinds o: used and 

useful adjustments. They were very difficult in a very 

limited proceedin~ tor us to be onywhore noor accurate, 

when you a re dealing with something as compler. as used 

and useful is in this industry. They file t hem 

constantly on all of these open years. They make many 

other smaller adjustments when they make tho f ilings 

that we have to go t hrough and spend an inordinate 

amount of time on . 

And I guess t he last concern that most of the 

Staff has is who are the companies re fundin g to? 

You' ve got a customer contribution that in a lot of 

instances a developer or a builder has paid that 

contribution. You would assume that the homeowner paid 

- - or I guess you could make the assumption that ~ :;e 

h~meowner, the ultimate customer, paid t hat 

contribution. But when we make those refunds back, we 

make them back to whoever pai d them, and that concerns 

a l ot of the Staff. Those, I think, are the major 

proble~. In other words, the amount ot time th~t we 

are spending on these, the compounding of them, and 

then the just skillions of little adjustments that are 

being made to them that we are having to analyze and 

ACCURATE STENOTYPE REPORTERS, I NC. 
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try to figure out what to do with. 

CHAIRMAN CLARK: Ma. Salak, have we finished 

Staff's historical perspectiv~? 

12 

MS. S~: Yea, I believe we havo, and are ready 

to move into the in~uatry co~onte. 

CHAIRMAN CLARK: Mr. Deterding. 

MR. DETERDING: Commissioners, in response to 

Staff opening this informal proceeding and the Staff 

woruhop, we appeared on behalf of the Waterworks 

Association and several affected companies last -- I 

believe it waa Auguat, and went away from that meeting 

trying to find a method that would simplify this 

process and also ensure that the utility and the 

ratepayers are adequately protected, and make it easier 

for everybody to understand gross- up and accounting for 

it. 

The problem8 acose, 1 believe, as Mr Lowe said, 

i n major part with the attempts to segregate between 

above-the-line and below-the-line expenses and 

~avenues, and that's where most of the arguments and 

discussions have ocrurred in trying to determine the 

appropriate refunds. We have prorosed a solution that 

I handed to you dated October 5th, 1995. I believe 

it •a also in your packet. BaJically, we are trying t~ 

both simplify the process and to ensure that it's easy 

,,.. ' 
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to track the monies and what has happened to them, and 

to ensure t hat the proper person gets the benefit of 

whatever depreciation benef its there aro result ing. As 

a starting off point , you need to recognize that there 

is a tax impact of every dollar of CJAC groaa-up 

collected. It is income per the I RS , ~nd, there f ore, 

in one way or another it bas a tax impact to t hat 

ut ility company. What we have proposed to do is to 

simply amortize all of those benefits back ~o the 

g&neral body of ratepayers on a regular amortization 

schedule, so that the customers will in the end receive 

-- over the life of those assets receive all of tho tax 

benefits back to th&ID in t .he form of revenue . I will 

let Mr. Mixon get a little more into the detail of 

that, but this is baaed on the commission's conclusion 

which has been repeated throughout the orders that have 

di scussed the issue, that w.hile a developer may 

contribute the initi11 gross-up, t hat ultimately the 

cost a axe passed through to the general body of 

.·atepayers, and that, in effect, the ratepayers are the 

contributors o f gross-up monies. 

The current system analyzing above and 

balow- the- line attempts to segregate those costa, t hose 

monies that should go to the contri butor, back t o the 

contributor as a result of ono snapshot of one year of 

ACCURATE STENOTYPE REPORTERS, INC. 
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tax t.pact. Gross-up and the related CIAC has a 

long-term effect, and, therefore, any one year is bound 

to give you varied results depending upon t he other 

circumstances that come into play. 

so what we have attempted to do is something that 

you can track in an annual report wi thout a yearly 

reporting, because it ia a flat amortization. Because 

all the benefits will flow back to the general body of 

ratepayers in the f orm of an additional revenue, that 

amortization is treated as a revenue item, it will be 

easy to soe whether or not the appropriate amount is 

being amortized, it will be easy t o track the additions 

and t he amount amortized on those, anrt it will be easy 

to account for i n tho form of whether or not that or 

that in combination with all other factors are causing 

the company to ovarearn. In effect, what you will get 

is a pass- through of al benefits back to the general 

body of ratepayer•, unlike the current •ituation that 

at : east initially passes a significant portion of 

those benefits back to the contributor who originally 

put up tho cash. I would like Mr. Nixon to give just a 

general outlino of that proposal with a little bit more 

detail than I have offered. 

CHAIRMAN CLARK: Go ahead, Mr. Nixon . 

MR. NIXON: Just to repeat briefly what Marty 

ACCURATE STENOTYPE REPORTERS, INC. 
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said, our proposal is based on tho co~iaaion's 

previous finding that tho ratepayer and the contributor 

are ultimately the same person . our proposal, than, 

recognizes that previous fi nding and says we want to 

give 100 percent of the groaa- up back to tho general 

body ot ratepayers. Under this proposal it would 

greatly si•plify and elimJnata the reporting 

requirements. No refunds would be made back to 

contributors, there would be no need to keep gross - up 

in an escrow account, and we believe that under this 

scenario there would be no reason that you should not 

liberally grant gross - up authority to companies 

requesting it that otherwise qualify. 

To achieve this, we are proposing a method of 

accounting which aoos the following: Whatever gross-up 

amounts are collected in ~ qivon year are amortized 

back to above-the-1 ne inco~a. and this would be shown 

as a separate l ine item in the annual report. I can 

tell you that for many of my clients that amortization 

number would be a very large number and would probably 

c ontinue to build over a period of 20 to 40 years 

rtepending upon the life o f the asset. 

As this income is reported on an above-the-line 

basis, the company at so.ne point is going to have to 

reduce its revenue requirement, because they are goin9 

ACCURATE STENOTYPE REPORTERS, INC. 
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to be overearning, and the intent of this proposal is 

to r educe the rovenua requirements of the utility and 

gi~e the benefit directly back to the ratepayers. I 

have an illu~trative assumption , whi ch I won't go 

through all the details with you now, but I have 

presented -- if you l ook on Pages 1 ana l o t the 

handout -- I have shown the effect of our proposal on 

an inca.a atate•ent assuming that the company received 

$500 , 000 of depreciable CIAC. And I presented the 

inco .. statement at the end of year one and at the end 

ot year 40. Ae you can see, there is ~o effect on the 

income statement, eo there would not bo an effoct on 

the cost of s ervice both in a negative way or a 

positive way at the end of the 40-year period. There 

would be, however, probably revenue reductions during 

those intervening years. Tnere is no effect on the 

rate baso. There is •10 material effect on the balance 

sheet. 

The positive feature of this program, again, is 

tha~ 100 percent of the gross-up is paasod through back 

to the ratepayer who u l timately ia tho contributor. We 

believe that this proposal is someth~ng you should 

con•ider carefully, that it is ln the benefit of both 

the co•pany and the utility. The customer gate the 

benefits of gross -up returned to him, in exchange for 

ACCURATE STENOTYPE REPORTERS, INC. 
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tnat, the company is realized an equal benefit through 

the tax depreciation on the contributed assets. That's 

all I have. 

COMMISSIONER DEASON: Let me aslt a question. Your 

example is assuming a 20 year t ax lifo on the aeaeta? 

MR. NIXON : Yea, sir. 

COMMISSIONER DEASON: But you - amortizi ng it 

over 40 yoaxa, basically for ratemalting purposes? 

KR. NIXON: Well, for boolt purposes, yes. 

COMMlSSIONER DEASON: Why that diffexence? 

MR. MIXON: Simply because the 40 years is closer 

to the rates prescribed by the co~ission per your 

depreciation rule lor boolt purposes. Thoro is going to 

be a difference in depreciation rates for both boolt and 

tax. On the boolta we' ll be depreciating the 

contributed assets over the recommended useful lives 

per your depreciation rule, but for tax purposes we are 

allowed to use an •ccelerated form of deprec iation on 

the tax ret..trn. 

COMMISSIONER DEASON: But the basis for your 

proposal, other than simplifying it, is to get the 

benefits back to the contributors which are ultimately 

the ratepayers? 

MR. NIXON: Yes. 

COMMISSIONER DE~SON: ~d these benefits, which as 

ACCURATE STP.NOTYPE REPORTERS, INC. 
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I understand, primarily take the form of depreciation 

expense on these assets, these contributed assets, 

which are allowed under tho new IRS provisions, that 

those benefits are going to accrue over the 20-year 

perio<1, ~o~hich is the to.xcd:>lo life ot thooo oo11ots , a .m I 

looking at that correctly? 

MR. NtXON: Yes. The utility would get the 

benefit of the depreciation on its tax return over 20 

years. That is, I think, the generally prescribed tax 

life that a company would have to use on its tax return 

for book purDQses. And generally accepted accounting 

pri~ciples, you ha~e to use a depreciation rate that 

more closely resembles the estimated useful life of the 

asset. So there is a difference between the tax life 

and the book life of the assets. However, those 

differences are a ccounted for with deferr ed income 

taxes. And part of our proposal would bo that in the 

event the company is i n for a rate coso, those deferred 

tax liabilities resulting from these contributed assets 

would be included in the company's capital structure at 

zero cost. 

MR. DETERDING: Cne of the problems we have 

experi•nced with this whole qross- up thing is the 

attempts to -- on the one hand, you're looking at tax, 

on the other hand you ' re looking at book, and you're 

·' ., 
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~rying to put the two together, and it's next to 

i mpoaaible. I think with this proposa l the one thing 

that's left is simply what you're talki ng about, the 

differ ence i n depreciation lives which will be 

accounted for completely thro~g~ a dofcrr~d tax zero 

c oat c apita l item. So, tha t benefit, o~ell, that 

t t.ing d ifference benefit is also accounted tor ~nder 

our proposal . 

COMMISSIONER DEASON: Well, I thought -- I mean, I 

thought I hear d Mr. Nixon, or maybe J.t was you say 

t here was not going to be any balance sheet effects of 

t he proposal. And it seems to me t hat if' you ar e going 

to account tor this difference, it's goi ng to have o 

bal a nce aheat effect. 

MR. DBTEROING: Well, you do have to accrue a 

deLer red tax, that is c orrect. You are cor:ect . That 

would be an effect >f this proposal. But I think you 

have got some deferred taxes cQC~ntly as a result o f 

qroaa- up, as well. s o, that is the simplest approach 

to meld this combined book and tax situation. And I 

thin~ this 1s by far the simplest approach that could 

be arrived at, and it also is one, I think, that meets 

what I believe to be the Commission's desire t o make 

sure the benefits of gross-up , the tax benefits of 

gross-up, the depreciation, all those benefits are 
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paesed back to somebody. I mean, I think the intent 

waa that they be paaaod back to the person who 

ult~aately paid the coat of that gross-up, and based 

upon the Commlaaion•s f inding that the customers 

ultimately do pay that, those will all flow back to the 

general body of ratepayers. 

MR. NIXON: COmmissioner, whe~ : ment1oned there 

was no baJance sheet impact, just to clarify that, the 

intent of that statement was to Lhow that there is no 

impact on the retained earnings to the company. You 

are going to have ar. impact on deferred tax assets and 

liabilities, but it's not an impact on the balance 

sheet that is to t i1e benefit of the company. The 

benefit to the company will only occur through 

depreciation taken on its tax return. 

COMMISSIONER DEASON: Thank you. 

MS. McCASKILL: Commissioners, regaraing the 

utility's proposal, I have reviewed it, ~nd basically 

overall to a degree I can agree ~ith it. 1 think what 

ia not addressed, they indicate in their propos~! that 

there will be no refund, that would assume that we 

always look - - that we look at CIAC in isolation; it's 

always going t o be a Laxable even~. 

Order :23541 stated that to the extent the utility 

haa a tax liability, it will c ollect the gross-up. So 
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if there is no tax liability, there will be a rotund. 

So at issue would be if we believe t hat we should be 

talking about the uti lity tax liability or the tax 

ettect of CIAC, because CIAC is a taxable event, it 

will always have a tax -!fee t, but there won't 

necessarily always be a t ax liability. Order 23541 

indicated that we would not look at CIAC in isolation, 

ao that is an iasuo, also . Are we J' going to look 

at it by it~elf and say it is a taxable event, you 

collect it , or are we going to look at it with 

everything else. And that has to be resolved. 

Although, I must agree with the utility t hat t hese 

general entries does simplify things as far as the 

accounting, but we do not to address the issue of 

whether or not we are talking about the tax liability 

or the tax effect of the CIAC. 

CHAIRMAN CLARX : Let me ask you a question along 

those linea. When t hey come in and ask tor the 

gross-up, they are i ndicating that it will have a tax 

effect for t hem. 

MS. McCASKILL: Right. They they are supposed to 

de.onstrate to ua that they will have a tax liability 

as a result of collecting the CIAC. 

CHAIRMAN CLARX: Wall, I thought you said -- 1114ybe 

I'm wrong -- I thought you said it always croates a tax 
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liability when you take it. 

MS. McCASKILL: No . lt will alwaya have a tax 

effect, but it may not necessarily create a tax 

liability . 

CHAIRMAN CLARK: All right. You're aaying it's a 

taxable event, and whether or not you pay taxes depends 

on what else is in your income stat~ment . 

MS. McCASKILL: Right. 

CHAIRMAN CLARK: Okay . Now, are you suggeating 

that on the front end we still make an aasessment as to 

whether or not they will, in fact, have an effect, a 

liability such that they have to pay texas, and once 

they do, we would allow the gross - up. But then on the 

back end we may allow them to amortize it rather than 

giving a refund? 

MS. McCASKILL : Right. What I ' m saying is that on 

the front end we need to determine if we're talking 

about a tax liability or a t~x effect. If we're 

talking about the tox affect, there woul~ never be a 

refund, because --

CHAIRMAN CLARK: Okay. I see what you're s6ylng. 

~. DETERDING : commissioners, on that point, a 

point I th~nk I made earlier, and I just wanted to 

reiterate, aa Connie was saying, t here is a tax effect, 

and in the long run there h a tax conqequence of CIAC 

; 
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always. If you have got -- what we are currently doing 

ia looking at above-t he- line tax benefits. You have 

got NOLa, that often has been a basi s for proposing a 

refund, above- the-line NOLo . Well, it you use 

CHAIRMAN CLARK: Net operating losses, is tha~ 

what you're talking about? 

MR. DETERDING: Yes. Net operat ing losses , carry 

forwards; current or carry forwards. 

CHAIRMAN CLARK: You have t o remember t hat I'm not 

an accountant. 

MR. DETERDING: I'm sorry. Those tax benefits, 

those assets that you have to use to offs,et t he income 

tax that would otherwise accrue on that CIAC. If you 

use them now to offset this CIAC, then you do not have 

those available i r. the future to offset incomes taxes 

from general revenues. So, in the long run, all CIACs 

are going to the detriment of the utility, and, 

therefore, ita ratepayers cause a tax effect. And 

that's why our proposal is to just g i ve all that the 

Commission shoul d l iboral l y grant gross- up, and I want 

to do as an aside note that I know of, the only two 

companies I ' m aware of who have asked for groaa-up I 

have been involved in in the last year, one has been 

4en1od an~ one has been prop~sed to be denied. So I do 

believe it has become more a~rict, and I believe that 

u. - . 
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under our proposal there wouldn't be a neod to worry 

about thot, because all benefits would accrue to the 

general body of ratepayers. 

If a company fel t the need to gross-up, any 

benefits that accrued as a resul t o f t hat would flow 

back to the general body of ratepay~rs. And tor the 

most part there are tiaing differences in any case 

because after you get all those depreciation benefits 

out, it's really just a timing question. So, our 

proposal, I think, simplified it not only in the 

reporting, but ensuring that all benefits flow b~ck and 

also in ensuring t hat if a company requests gros•-up, 

the only peaple who are going to benefit from that is 

the general body of ratepayers by getting that tax 

l iability resulting from ClAC paid by the coat causer, 

the original contributor. 

KS. SALAK: I just wanted to add one comment to 

what Marty said, and just a cl4rif1cation point. No 

matter what we do with gross-up, whether we allow it or 

don't allow it, the mere f~ct that CIAC is taxable is 

going to use up y~ur net operating losses, it's going 

to use up your -- if you have o.1y investment tax 

credits or carry forwards , they are ~oinq to be used 

up. So, if you have CIAC and it's taxable, there will 

not be as many net operating losses available to be 
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used to offset revenue requirements, no matter what we 

do here today. 

MR. DETERDING: But if you have gross - up, and you 

amortize it back, as in our proposal, then there is the 

benefit of that, t he tax benefi t of t hat depreciation 

on contributions now allowed under t.he codo to flow 

back to the general body of ratepayers. 

COMMISSIONER DEASON: What's wrong with that 

proposal, Sta!f? I know it is inconsistent with prior 

Co..ission policy, that being that there needs to be 

establishment or a showing that th~ro is an actual tax 

liability. And, of course , that takes into 

consideration the net operating losses and whatever 

else may affect a particular tax payment situation. 

But if under the proposal the general body of 

ratepayers are going to be, in eff~ct, made whole, and 

it's just a ques .i on of timing, what is the problem 1n 

that? 

MR. LOWE: Commissioner Deason, I have no problem 

at all with it. 

HS. McCASKILL: Right. 

COMMISSIONER DEASON: You agree it does simplify 

the approach or not? 

MR. ItOWE: I thi nk it do~s simplify it 

tremendously. But I guess the onll' flaw I see in it is 

-
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that to me it would be onward looking unless the 

utilities are proposing to somehow or another 

retroactively apply it t o all of these we have still 

got open , which somewhere along the line we still have 

t o resolve the 25 companies, and i n some cases s even 

open years worth. 

COMMISSIONER DEASON: You're talking about pending 

refunds? 

MR. LOWE: Pending refunds, yea, air. But, as far 

as , you know, the proposal here, I have not reviewed it 

i n depth, but it lOoks very similar to some of the 

ideas that I proposed at the Staff ~orkshop that we had 

earlier. 

COMMISSIONER DEASON: So, you're saying that if 

the issue of pending refunds can be resolved one way or 

the other that it would simplify it on a going forward 

baeia? 

MR. LOWE: Oh , yea, air . I think it would be make 

life easier for everybody. And I think it would 

resolve that problem of who gets the refund. 

MS. McCASKILL: And, Co.ll!lllil:laioner Doaaon, while to 

me this would simplify everything, I think the 

laportant thing to me is for staff to decide, though, 

or the Commission to decide i s this the appropriate 

thing to do. I know it will pass back all the benefits 
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back to the ratepayer, but it ' s perhaps that some of 

this shouldn ' t have been col lected anyway. We a re not 

talking about small amounts o f gross- up, so to the 

extent that we are going t o a llow a utility to impose 

these costa on a contribut or, I thSnk we need to be 

satisfied that we are doing the appropriate t hing, and 

allowing thea to collect what they need and no more. 

Because we are talking about large sums of money. 

COMMlSSIOHER DEASON: And I don't disagree with 

you, but I think it is true, though, that when you say 

"don't need, " that means that ther~> may not actua lly be 

the need to actua lly write a check out to the I RS for 

that yaar, but to be in that situation you' re nsing up 

other tax benefits, namely the NOLa. And there is an 

economic coat of using up those NOLa in the current 

period. 

MS. McCASitiL'~: I agree with that totally. But 

even in the utility's itself, it showed that it 

collected $301 , 667 i n gross- up, yet the actual tax 

expense is 294, 61.2 . Now, that's a small dif terence. 

But I guess my point is, you know, we want to make s ure 

we are doing the appropriate thi~g, and they are 

collecting the appropriate aaount. 

COMMISSIONER DEASON: And, I agree, that 

dlfference is large, and that's why I waa asking the 
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questions about tJ.e difference between the amortization 

periods , because if there is going to be actual dollars 

collected in excess of what is necessary to pay, I 

wanted to make aura that time value of that was 

adequ~tely accounted for, and that was t he re"son I was 

concerned About the difference bet~ ~n tho tax year for 

depreciation and their proposed amortization basad upon 

a book life. And it 1114Y need to have some extra 

liOnitoring to ~~~aka aura the deferred taxes are 

appropriately accourted ior, and that there is not a 

hidden benefit to the company, that it is, in reality, 

a simplification w~ich keeps the company whole, but 

does not benefit t hem, and that the ratepayers as a 

whole are, indeed, 111ada whole. 

KS. McCASKILL: Right. 

MR. LOWE: And, Commissioner Deason, I guess the 

111ajor concern that I saw in what they proposed, and Mr. 

Daterding also re~~ated it, was that applic ations to 

gross-up should be liberally granted. I don't ~now 

that we have evar liberally granted anything, end I 

don't know that we need to set that precedence in 

anything. I think that if we set out what the rules of 

the ga•e are up front, then everybody can follow those. 

There are too many -- nuances, 1 guess, is the word I'111 

looking for -- even down to as simple as to what t~x 
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rate you are going to use, because some ot the 

co.paniea are not in the maximum tax brackets, and 

never would be, because of the size of the utility. 

So, therefore, there is some neod for rev.iew and proof 

up front in all eaaea. 

MS. SALAK: And I think along that same line is 

that keAping in mind that every time we have a gross-up 

we are creating a tax on a tax, and that we have 

actually creating 110re of a tax burden than there was 

originally. So, t think that you do have to weigh 

carefully before you actually allow the ~rosa-up. 

MR. NIXON: 1 don't think we are proposing any 

c hangA, C~aaioners, in the preapproval process. I 

think what we are saying when we asked that an 

application be liberally granted, is that you don't 

bold the company to trying to project out for five or 

fifteen years t o make aura that you have no question 

whatsoever tho ; tho company may not actually write a 

check to pay for the tax. I thin.k what we' ro saylng is 

that if you can demonstrate that you have a tax 

liability on an above-the-line basis, and show a 

reasonable projection of the amount of CIAC you expect 

to collect, an4 you demonstrate the cash flow need, and 

the unavailability of other resource5, and the times 

interest earned rati~, the same criteria we have now, 
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it wouldn • t be a problem. I t .hink what we are seeing 

is we are seeing applications where companies meet all 

your criteria, except Staff wonders whether three or 

four y.ears down the road we aro actually going to be 

writing a ehoek for the tax . And I think that 's where 

we are hung up. And I think in tho~e cases gross-up 

authority should be granted liberally, give~ t hat the 

company has aet ~11 the other criteria. 

HR . DETERDING: If you're going to continue to 

focus on whether or not they write a check, then I 

think that ignores the tax benefit that you are 

otherwise giving up when you do not gross-up and you do 

collect CIAC. If you don't pay cash to the IRS, then 

you reduce the available tax assets to utili~e to 

raoderate the level of rates by keeping your actual ::ax 

liability from operations down. 

so, that's why between that fact and the fact that 

all benefits f : ow back to the general body of 

ratepayers, which the Commission has already determined 

in several proceedings, including First District Court 

of Appeal proceedings, are ultimately paid by the 

general body of ratepayers, and if you flow all of 

th•se costa back -- all of these benefits back to them, 

then there should be no need for as much scrutiny as 

haa been recently given to the granting of gross-up 
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authority. Bec ause if you reco~nize t hat you're going 

to loae aou tax aaeets , some benefit by collecting 

CIAC, t hen you should want a co.'llpan:; •:o gross-up, 

bee auae thet way it will eliminate che possibility or 

reduce the possibility that rates \:~ i l bo driven upward 

by the i nvestMent in that tax. 

COMMISSIONER DEASON: Well, I t hink this brings me 

to ay next question. In those situations, where for 

whatever reason the Commission decides to deny the 

gross- up authority and CIAC is collected, and it is 

t axable, thero is an effect on the company, and that 

would be that there would be negative deferred taxes as 

a reault . And that negatively impacts the general bQdy 

of ratepayeca, does it not? 

MR. DETERDING: Absolutely. 

COMMISSIONER DEASON: So there is two aides to 

that coin. In trying to reach a reasonable ground, we 

have got to be :ognizant of both, and that if we ar~ 

overzealous in denying gross-up, ~hat has its negative 

implications, as well. 

MR . DETERDING: Absolutely. 

MR. MOORE: Commissioner, for the record, my name 

is .!ill Moore, and I'm Presider.t of the Florida 

Wa.terworks AJieociation, ..,hi<;h 11 the industry 

association. I thJnk one thing that maybe the 

' 
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wordsaithing of liberally grant, what we ore trying t o 

get at is predictability from an industry point of 

view. 

In the context of how we fund our industry with 

our lenders and in the attempc t ; raise c apital in an 

industry that historically is under- capi talized, I 

can' t omphasize enough in dealing with outsiderb it is 

necessary for them to be able to understand with some 

certainty what we c an expect in tho way of tax 

liability attendant to the treatment of CIAC by the 

co-1saion. so, I thinJc what we were searching for 

here is prcdiccability in the administration of this . 

We are not look~ng for a free lunch or something that 

is not equitable. So, that's our hope as an industry. 

CHAlRMAN CLARK: Mr. Moore, did you want to add 

anything else at this point to the presentation? 

MR. MOOR1 1 No. Only as an overview, t might say 

that, you know, I see this as a win/win situation. 

There are simplification, there is absolutely benefit 

to tho customers of the utilities who are tho on&s that 

shoul~ benef i t f rom this. And from the utilities• 

point of view, I c an tell you that moat companies in 

the industry are small, and the reduced coat o f 

co~liance, and administration, and reporting would be 

viewed by ou-c industry truly as a windfall. This is 
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very difficult, and very difficult to be dono by people 

on th• payroll of the utili ties without hi ring outside 

coMult ants. I n f act, it's impossible to file the 

r epor t s a s i t exists today. So, we are very hopeful 

t hat we c an f i nd coa.on ground to move forward , and we 

t hink this works for everybody. We thi n. t's 

even-handed, and hopefully you will, too . 

CHAI RMAN ~~ Are there any more comments from 

the i ndustry? 

MR. GORDO!: I would like to make a few comments. 

Fro• our perspective, we follow protty cl,osely along 

t he line, if not d i rectly along the l i ne with the 

industry as presented. I represent two companies; 

Florida Cities Water Company, which pays the grose - up, 

and Poinciana Utilities, which collects the gross- uv. 

We have presented to you a summary of - - and I have a 

brief su~ry of our proposal which, again, fol lows, 

and I would just like to read these six points. And 

they are - - and I thitk it simplifie~ tha whole CIAC 

issue. And the first is that CIAC creates a taxable 

ev~nt. I think everybody agrees with that. The 

utility should be allowed to collect the tax in the 

form of a CIAC gross- up. CIAC gross - up ahould be 

calculated without corsideration of first year 

depreciation. CIAC gross-up should be treated in a 
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.anner similar to a service availabi l ity charge, and 

not be subject to refund. txcess ClAC gross-up taxeo 

only result from changes i n tax rates. The concept of 

above-the-line and below- the-line transactions and the 

effect of net oporating losses 1~ eli mi nated when the 

position that tax creates -- CIAC ruates a t axable 

event is adop~ed. When ClAC gross - up ia ullowed to be 

collected, service rates should be designed to retu~n 

the collection of that tax to the ratepayers, whlch we 

do today in Poinc iana Utilities. Annual reporting and 

an unwieldy verification process for bot~ the utilities 

and the FPSC will be greatly simplified if these points 

are considered. 

As to the payment of t he taxes by Florida Cities 

Water Company, that has becon~e a disaster. And it has 

become a disaoter because the company has had to use 

ita equity funds to pay those taxes. Ita lenders are 

not going to lend us money to pay ta~es. Because when 

a lender lends yc u money, he wants ~o sea the aou~ce of 

lhat money being able to earn the coat of the money and 

a way of funding that to be repaid. We have run into 

thia situation, and we undoubtedly will be coming 

before the Commissio~ to seek to have the CIAC qross-up 

a1lowod by Florida Cities Water Company. 

As far as the co•ents r elating to the lia.bility 
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for taxes , we are now -- the problem that ia created ia 

you are takinq two types of i ncome and putting them 

toqether. You're taking operating income, whi ch income 

varies from day-to-day, year-to-year, versus ClAC 

!nco•• which !a known and measurabl~. The ln9quity 

occurs in a situation of, l~t's cay, ~hat 1 don't have 

a tax liabilit y because I had an operating loss i n a 

particular y~ar . I t was a particularly wet year, there 

is conservation, I had excess chemical coats, or what 

have you, and I can have an operatinq losa. And I can 

then receive a ClAC and not have to pay any taxes. The 

following year and under that c ircumstance, ~• it 

would be today, I would not collect any tax. The 

followinq year -- and so that particular contributor, 

he gets a pretty qood deal. 

The followinq year, ~ earnings com• back and I 

have taxable income, and I qet another contributor, but 

thio contributor I would col lect a tax from . so I can 

have a house on thi~ lot where the contributor paid no 

tax, and a contributor on another lot that paid a full 

t~x. And the only difference is because my oper ating 

income in one year was i•pacted to c reate a tax loss, 

where in the other year it was a taAAble year. And 

that's what tho inequity ie in this, co~ining 

operatinq income with the ClAC . 
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MR. DETERDING: Commission~rs, if I will may. 

Mr . Lowe raised a point that I would like to real 

briefly address. He talked about the perspective 

nature of this ~roposal. I believe that the orders 

that have previously bean issued by this Commiss ion 

require a r efund where there is no~ a tax effect of 

CIAC. That is the wording, I believe, that is utilized 

in those order s. I believe that if you did adopt this 

pr oposal , t hat it is simply a refinement of how you 

defi ne the tax effect of CIAC, and could be applied to 

those outstanding reports . It woul d not cause any 

i nequity in doing so, and would, in my opinion, simply 

be a refinement of the existing standards established 

i n those orders. So, I do not believe that it has to 

be applied simply prospectively. The issues are all 

still out there if we apply the existing criteria that 

are almost insurmountable. I mean, as the Staff said, 

there are cases out there still from 1987 that have not 

bean resolved, because every time you opon one issue 

you seem t o open ten more. And I do believe this can 

bo applied to those outstanding reports. 

COr-iiSSIONER DEASON: Are you simply s uggesting 

that whatever refunds that are pending, that those 

would no longer become pending and that the retunds 

would not take place, and t hat that would just be addod 
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to the amortization? 

MR. DETERDING: You would simply add that to the 

amount that must be amorti zed back into rates, yea, 

s i r . 

CHAIRMAN CLAIU(: Mr. Gatli n, do you havo anything 

to add? 

MR. GATLIN: ! don't have any now, thank you. 

CHAIR.)(AH CLARX: Mr • F'reeaa n • 

MR. FREEMAN: Yea. I would just lik• to make some 

co .. ents, because I'm sure they are going to not get 

adopted, or not get taken tremendously seriously. We 

have taken a position since the beginning of CIAC , and 

it is at odds wi th the industry in certain respects. I 

think in all respects. In some respects, it's ~t odds 

with the Commission Staff. The two things that we 

don't disagree on is that CIAC has a tax consequence 

and has tax impact. We are not looking for a free 

lunch. We aro loolting for fair treatment., we are 

looking to bo recognized, we are looking to bo dealt 

with. 

The old story of the Constitution, it says, "We, 

the people ." We, the people, is everybody, and it 

includes co•panies, it includes d~velopers, it includes 

other than the general body of ratepaye~•· We also do 

not believe that losses and ot.her items which are 
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noraa1 business results should counted against the 

utility. So, I don't have any disagreement with Mr. 

Gordon's problem that we a re looking for that. We have 

a disagreeaent on who pays the CI~C. In Staff's 

opin~on, it is the qeneral body · otepay~rs . In our 

opinion, it is either the contributor or it is someone 

who is a successor to a unit, whether that is a 

co~erciaJ, or individual, or residence to the 

contributor. 

People on a ayatoa prior to 1986 paid nothing, eo 

I don't know how thtiy could have contributed to CIAC 

property that is depreciable. customers that come on 

i n 1995 are paying on a different basis than customers 

that came on in 1987. They are all different. we 

don't have problem with refunds or credits going to 

those people. our problem is that when tho Public 

Service commission does that, then there might be a 

rate case, because we thi~~ that we subsidize those 

rates th.ot they thuorot.ically are lowering aa a result 

of this, and that isn't fair. I don't know .of any 

other --

COHHlSSIONER DEASON: Let me ask you a question. 

I hate to interrupt, but \lhot abou.: -- we hoar from 

:uatomars all the t~e; in fact, we had a s~rvice 

hearing last night, and cuato~r• were saying we don't 
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want to pay for growth. They are saying that we are 

just fine with our plan as it is, but when we start 

adding new people to our little system, they have to go 

out and build o whole new plant, 3nd we have t o pay a 

re~urn on that . So, I mean, t hi s one Cdae where 

development perhaps is paying a li ttle biL more, but if 

you're becoaing part of a system which hae a lower 

a.bedded cost thAn if you had to build your own system, 

isn't that negatively impacting the other general body 

of ratepayers? 

HR. FREEMAN: Well, see, I don't really agree with 

that, and the re is ways to handle Jt. But when you 

hAve ratepayers on it, when you have customers on a 

syataa that's not 100 percent utilized -- and I don't 

••an used and usable, I •ean, toilets flushing and 

ainlal running then there is a coat that is being 

shared by people that were utilizing the system that 

would de<:reaae as IH'OPle are connected to the system. 

So that ia 4 proble•, and I don 't know exactly what to 

do with that problem. As far as growth ia concerned, 

we pay for growth. We pay for the plant that is being 

added. We ~Y for t he linea that we build. When this 

waa introduced, the question was ~o don't want the 

utility impacted and we don 't want the ~us t~mer r ato 

base impacted, so in order to not impact them, how do 
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we handle this? i~d we also were given the 

a lternatives, and at one point there seemed to be some 

feeling on the part of t he Commission that. maybe what 

we do is discourage t,ax on tax a. ld on and encourage 

alternatives. That hasn't been dora.. The t rue coat 1a 

net present value. If someone asked me if we have a 

position, if we have any objection to net - -

(Power failure. Brief interruption.) 

CHAIRMAN CLARK: We are ready to continue the 

wor kshop. Mr. Freeman, you were making a presentation, 

a n electrifying presentation. 

MR. FREE.MAN: That it wasn't. 

i'm going to try to get back on the points I 

wanted to cover, ao I may be fragmented a little bit as 

a result. Where we were, I think, was our position is 

that if net present value ia what ia grossed up by a 

utility , there ia ultimutely no extra ch~ rge to anyone. 

The utility will b .. negative cuh flow in the first 

couple of years to some extent, although whon yo~ start 

something, eight or nine years after it was done there 

is certainly not the effect there would have been in 

1987, and we don't believe probablv any. But if net 

~resent value was there, I don't think there needs to 

be any regulation or anybody looking at it, because 

that formula takes into account the refund, the actual 
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coat of the receipt of the property, and if that were 

the case, we believe that at least it would encourage 

utilities to go that route. 

Certainly we ualieva that the lerger utilities, 

the Class A and maybe Class 8 uti li t.l could do that. 

A number of states actually use net present value or no 

gross-up on Class A utilJties. Inasmuch as I 

understand there is an argument that it is difficult to 

go deal with one utility different than another, it's 

ay understanding that you've got separate sections, one 

for Class A and Class B utilities and one for Class c 

utilities. So it's not something that; wo.uld be without 

precedent certainly at the Commission . 

Anything other than net present value which ~e 

think encouragea , to some extent, as opposed to 

discourage the tax on tax, a full tax on tax gross- up 

doea not. We think it ought to be regulated . I don't 

have a problem with simplifying procedures if somebody 

haa got some disagreements as to how refunds era done 

6nd administrative nightmares, but to take the industry 

~11 .11 put them in a non- regulated position when you • va 

got a monopo~y is so~•thing that we ju~t don't believe 

ia rig~t. If that's the case, and ~• want to 

streamline everything, you know, we could go a step 

further and aay why do we need rates, why do we need 
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rateaaking, and then, you know, we are to s ome extent 

here becau•e when you own a piece of land and there is 

a .onopoly and there is a franchise area, we have 

nowhere to go. 

And aa much aa when wo dGlivcr a product it 

ne&48 to be competitive or someone is not going to buy 

it, water and sewer rates do not necessarily have to be 

ca.petitive. The way everything is Jane 1a what is 

your coat, how much is your investment, what do you 

earn on it, what is there. And when I'm in a market 

11 that's broader than a utility service area, there ia a 

12 tremendous effect on us, on our business, on anybody 

13 else in that area if rates, if charges , if CIAC add-on 

14 tax is not coMpetitive with the other utilities. 

15 If somebody sai d, "Gee, you know, we will do this, 

16 but we wi ll give you a place to go, or give you an 

17 alternative, or let you take property that 's at the 

18 edge of somebody e: se ' a franchise area and move it in," 

19 then that might be something that's a little more 

20 palatabl e. But we c an' t do that right now, and that i& 

2 u problem tram our standpoint. It's lika I started 

~2 with, s ome of the things that I agreed with t he 

23 industry on aa tar as the losses and as f ar as the tax 

24 consequence•, from a first-year depreciation 

25 standpoint, I'm not sure if I agree or I don't agree, 

• • 
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because the first year's depreciation is taken in that 

yeor. It probably should be in the calculation unless 

it's someplace else where it would be refunded. My 

bi ggest disagreement with St aff is who pays the cost of 

the CIAC? Or who pays the cost ot the add-on a nd who 

pays the cost of the contribution? lf I have a 

coapotitor and my competitor does not pay riAC add-on 

tax, I cannot include that in my price. 

so, the fact chat maybe I do or ~~aybil I don't 

recover all of my coats doesn't mean I passed it on. I 

ate it in my gross profit margin, because I'm doing 

business at a lower gross profit margin. If I own real 

Qstate and Lanar (phonetic) comes i n and they want to 

buy a piece of property from me, and I have got CIAC, a 

utility with CIAC add- on tax, they come in and they 

say, "Gee, that tax is going to coat me X dollars a 

unit. I'm going to pay you X dollars lase per acre to 

buy that property. '' Now, it you can tell me that on 

that baaie the gentral body of r~tep~yere is paying 

something, then that's something that's different than 

the principles of business that I have learned. 

When I sell a house, if everybody was on the same 

wavelength, or I sell a building, or I returned 

something on my buildin9, if I had that coat, 

theoretically the person that buys my unit succeeds to 
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that cost. That cost is a portion of a cost. If it 

coats a million dollars to build lines, and lift 

stations, and water meters, and everything in a 

subdivision, the day it's turned over, the first year's 

dep~ciation is not borne by the or. resi dent that 

moved in. When you finish a subdivision of 140 units, 

the total cost of all of that is not borne by those 140 

units, beCGuse maybe those lines service 1,000 units, 

or they service another 500 units. Thos• units that 

aren't being lived in, those units that aren't on a 

.yatem, are not in the general body of ratepayers, 

because they don't turn on water and they don't flush 

toilee.. So I don ' t know a better way than to go back 

and say it's the contributor. 

But if somebody told me, and they tell me that as 

property is sold that any benefits would go back to the 

successor in title, I don't have a problem with that. 

It's very, very siaplo. It's as Mr. Moor e said, it's 

something that gives us the ability t o predict and 

project as opposed to having a cost that's not 

recaptured, not recapturable, but somebody said it la. 

As far as the determination of whether or not the 

general body of ratepayers \ a the ultimate payer, and 

aa I said, the general body of ratepayPrs includes 

people that never paid it. Paople that are on a system 
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I mean, Gulf Utilities is building a line right now 

to Florida Gulf Coaat University, which ie wonderful . 

Florida Gulf Coast University is going to be on t~4t 

syatem, and they are part of the general body o f 

ratepayers, and they are not payi n CIAC ~dd-on tax on 

their line. And as much as I'm al l for them getting 

any benefit that they can, that could be a private 

developer. That could be my competitor. And there ia 

no reason tor that competitor or that competi tor's 

customer that ia not incurring that coat to pay it. 

And from t he ti tandpoint of what the Commission 

decided, I' :n sorry, the Commission dJ.d not agree with 

ae, we have a respectful dJ.aagreement. I'm sorry, the 

Firat District didn't agree with me. I have ~ feeling 

the Florida Supreme Court will not agree with me. So, 

that •eana we are going to go back to the place I waa 

going to go to in the first place, and we'll aee if the 

Federal District court will. And if they don't, then 

we probably will giv• up. But we dor.'t quit easily on 

iaaues that we feel very strongly a.bout . 

Ae far aa refunda and how to handle it, what we 

have ia -- and forget whether I agree or disagree for a 

minute on general body of ratepayers. We have a system 

that says the general body of ratepay~ra are getting 

this. There ia no queation -- as much as I'm agreeing 

' . 

ACCURATE STENOTYPE REPORTERS, INC. 



• 1 

3 

3 

4 

5 

6 

7 

8 

9 

10 

11 

13 

13 

14 

15 

16 

17 

18 

19 

30 

';J. 

33 

33 

34 

35 

· ~ 

there is a tax from the contribution, there is no 

question that the depreciation that wasn 't there in 

pre-'87 is generating a benefit. So what we aro trying 

to do is give that benefit back to someone . And if 

you're telling ma it's the qeneral body ot ratepayers, 

then what I'm trying to do is figure out how t hey a r e 

getting it. 

Now, i f I'a here and this is a Southern Bell 

hearing, or if it' a a Florida Power and Light hearing, 

it is my understanding -- and I 'm not over here - - but 

it is my understand l.ng t iuat the way the Commission 

handles that is t hey say, ''Gee , there 1e an ovorcharge1 

let's write a check. I.et's send the check to whoever 

the exchange nuaber is. The customers that are 

serviced by that power plant. What do we do here? 

CHAIRMAN CLARK: That's incorrect. 

MR. FREEMAN: Okay. I mean, I have 8een refunds 

on overcharges, a~d they do it. What we have got her9 

is we have got a ~ign lficant amount of money -

CHAIRMAN CLARK: But it's not baaed on who is 

served by what power plant, because you really don't 

know who ia served by what power plant. 

MR. FREEMAN : I n this case we know. Prom a 

utility standpoint, I know that if it ia Florida Cities 

and they are not ~ utility, eo wo will pick on them 

" .. '· ' ., ~' . 
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for a minute -- if it was Florida Cities that has a tax 

eovinga in 1995 as a direct result of depreciation 

benefits, then somehow we ought to be able t o take a 

c heck and write it back or sav~ people money i n 1995. 

When we taka and spread it over zo or 40 years -- the 

40 is even 111ore aggressive -- what we are doing is we 

are letting the money, the cash accumulate in the 

utility. They have tho money, they have the money 

interest free, they havw it for that entire period o f 

time. And when you take a utility that had very little 

caeh in 1987, had moderate earnings from 1987 to 1995, 

and has tremendous unaccounted cash, somehow that tells 

.. it's coming from someplace. I think a lot of it is 

coming from the CIAC tax. 

And I don't know what studies have b&en done, what 

evaluation has been done on utilities that are 

collecting a gross-up , how much cash they really hPve 

in the bank thrt•s othor than what is there. But if 

you give me something today, and maybe I will give it 

back to you lat er, that would be great . I don't know a 

consumer advocate -- •e not necessarily being one -

but I don't Jmow a consumer advocate that would sit 

here and say your promise to give me something i n 

futqre that I'm goin9 to get, because what happens ls 

soaehow they never get it. And t his benefit, I don' t 

. 
,. 
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s- t hat ratepayer that you're looking to protect ever 

getting unless they get cash each year. If he gets 

cash each year, he is getting something. If he 

doesn't, what they are doi ng is thoy are getting an 

accounting entry. So, now I'm a uttli ty, I hdve this 

cash at t.he en.d of the year, I go bulld a line 

so.eplace, now 1 have investment. Who got any benefit? 

I don 't see i t . You know, my experience iti t hot 

benefits don't get to the consumer. I just don't think 

they are going to get there at this point, either. 

COMMISSIONER DEASON: Let me ask you a question on 

that. A8 I understand the proposal, if there is going 

to be an accumulatJ on of additional deferred income 

taxes which are going to be accounted for as a cost 

resource ot capital, which will then ultimately result 

in a lower cost of service to the general body of 

ratepayers, how is that not a benefit? 

MR. FREEMAN: The disagreemen ... we have here is 

using the word ultimately result . If I'm getting 

something this year, why can't I pay it back? If I 

sell a house to a customer, and I get something that is 

ultimately his, he doesn ' t let me wait a year and t~~ 

years and five years to go back and gJ.ve it to him. 

Now, t was talking t o Mr. Gordon, and I guess they do 

some calculation in Poinciana which theoretically gives 
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it back to the ratepayer sooner. The way your order 

is, and the way the ay&tem is currently, it reduces 

rate base . When it reduces rate base , what happens is 

when a utility later would come in and have a rate 

ease, which they may never need, bu~ lf t hey needed a 

rate caae, it then would come into play 

My question is 1f they took the savings and 

invested it during that period, and invested the 

interest that they earned on that money that w~sn't 

theirs in t he first place, I could over-invest in my 

syotem. I could invest bac~ more money than I was due 

to refund, j ust because it's t here bec ause I was 

ultLaately giving it back . If I had to give il back 

every year , and I bad to give it back to I don' t care 

who, whether it's the contributor, their successor, or 

the general body of ratepayers, but if I had to give it 

back every year, whether it be a credit for utility 

service or something, then it's not there to reinves~ 

in the system. I t' 1 not there over a period of time. 

And my big problem here ia that everybody -- you know, 

there is two parties; there is the utilities and there 

is the general body of ratepayers. And it's like going 

SOllie place and saying everybody in this country i c .:.ale 

o~ fem&le, but they are not male or fema l e, you know, 

there ia other 

. 
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CHAIRMAN CLARJI:: That' a news to me. 

(Sialultaneous conversation.) 

50 

KR. FREEMAN: Well , what happens is when you look 

at people, you look at the di fferent hats they wear. 

They may be male, they may be f e male, but some of them 

are wearing ethic hats, some ot them are wearing other 

lllinor ity hats. 

CHAIRWAN CLARJI:: But they all tall into the 

cat egory of either eale or female. 

MR. FREEMAN: But, what I'm saying is everybody 

that is har e is not in a general body ot ratepayers. 

CHAIRMAN CLARK: The developers, that's the other 

person. 

MR. FREBMAN: Well, who is a developer? 

CHAIRMAN CLARK: Well, your clients are. I mean, 

as I understand your concern, your concern is the 

developer who pays the CIAC is not getting the benefit. 

MR. FREEMAN: Right. But a church is a developer ; 

an individual homoowner is a develot;:er if he buys a lot 

and he's ay friend. 

CHAIRMAN CLARJI:: But they will also be a 

ratepayer. 

KR. PRBBMAN: But a re t hey ~ ratepayer t o t he 

extent that they are paying f or t his advantage to put 

on a sys tem • 

. 
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MR. FREEMAN: I've got a ratepayer that was on tho 

system in 1986, he paid nothing for CIAC, he paid 

nothlng toward the depreciation. r nave a fr iend ot 

mine that is on Florida Cities line. 

CHAIRMAN CLARit: You mean he paid no aervice 

availability charges. 

MR. PRHEMAN: We pay service availab·ility charges 

and we pay gross-up on top of them. 

CHA~RHAN CLARK : I ~Jess what I'm trying t o 

clarify, are you saying this friend did not even pay 

service availability charges? 

MR. PRE&MAN: No, my friend is looking t o get on a 

system now . He happens t o be in the Florida Cities 

area. 

CHAIRMAN CLARJt: Well, he will pay a service 

availability ohargo. 

MR. FREEMAN: He will pay a service -- and if they 

charge CIAC, he would pay CIAC on it. He would also 

pay to build his line and pay CIAC on it. What he ia 

doing is creating depreciable assets by paying his tax. 

In 1986 , the porson that did the same thing did not 

create a depreciable aseet. What he did was he 

contributed a line , did not pay any tax , the line wae 
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not depreciated. H~ than paid a servi ce availability 

c~arge . The service availability charge created a 

reduction in the plant, .ln the depreciable bae18 of the 

plant . Now 1 because by paying the tax, we are creating 

depreciable items, those items generate a benef it. 

They co•• back. And the question i6 1 geLs that 

benefit. Does that benefit go to ao~eone that didn't 

pay it. 

CHAIRMAN CLAM: AB I understand your position, 

your position ia the developer who paid lt should get 

the benefit. 

MR. FREEMAN: No, I don't like the word developer. 

My position ia the person, the compar.y, the customer, 

the entity, or the institution. 

CHAIRMAI' CLARXI Should get the direct refu.1d. 

MR. FREEMAN: Should get the direct refund. And 

if it's not, if it is an individual c ustomer, it's real 

simple, because it goes with that unit. If my friend 

pute his unit on- lila, then whatever would coma back 

would go to him because it's one parson. If it's a 

multi-unit -- I don't care if you coma back and tell me 

as people move in those are the ratepayers that ~• want 

to give the benefit co, I can live with that, that's 

not a probln. 

CHAIRMAN CLARX: Well, your positivn, t hen, is the 
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eiUie as in the case that you had before ue that's on 

appeal that you are going to take to the federal court, 

as I understand it. 

MR. FI\EEHAN: My position is that I ·think there is 

a benefit. 1 don't think the goner . I hody of 

ratepayers pays for that benefit. My o~her pos ition is 

that if there is a benefit -- and the utility i ndustry 

is adaltting there is a benefit -- why is it not being 

refunded on an annual basis? 

CHAIRMAN CLARK: So, first of all, your position 

i s you shouldn't charge a gross-up for taxes. 

MR. FREEMAN: No, that's not true. That's not 

true. My position is that we think the net present 

value is the gross-up that should be charged. If a 

full gross- up ie charged, we will pay a full gross-up. 

CHAIRMAN CLARK: But then if it is not actually 

paid in taxes, then you should get the refund? 

MR. FREEMAN 1 No. No , that's a different issue. 

That's a different issue. I think that that's where 

the confusion is. The money that -- the money I 

contribute this year, okay, I'm assuming is paid in 

taxes, okay. 

year is 1995. 

I'm assuming there is no refund. This 

In 1996, that prcperty is qettlng a 

depreciation deduction. It reduces the tax that is 

paid by the utility. 
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CHAlRKAN C~: And you thin~ you should get the 

benefit of that? 

MR. FREeMAN : The proportionate benefit as opposed 

to what was contributed. 

CHAIRMAN CLARK: And t hat is a different position 

than what you took in your case b• •oro t he Commission. 

MR. FREEMAN : No, I don't t hink it is. 

CHAIRMAN ~~ It's the saao position? 

MR. FREEMAN: I think it's basically thd same 

position. 1 thi~ that -- I'm not sure it's being 

understood, but I believe it's the sau position. And 

I believe that if ~omeone told me that, that the 

ratepayer that ie created from thote contributions gets 

that benefit, then I don't have a problem. But I don't 

believe that that benefit needs to be measured in 

gallons of usage. It's an easier calculation than 

that. 

COMMISSIONER DEASON: Now, if the g~oss -up were 

calculated on a net present value basis, would that be 

equitable? 

MR. FREEMAN: In my opinion, it's equitable. The 

only question --

COMMISSIONER D&kSON: There would bo no need for 

futuxe refundl ae y~u choracterize it? 

MR. FREEMAN : No. There would no need future 
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refunds, there would be no need tor anything. 

COMMISSIONER DEASON: Now, what happeno if it is 

calculated on a net pre sent value basis and there is 

actually a negative cash f low i nfluence on the c ompany, 

wh~ch causes them to hove neqot iv( de terred toKes, 

which cau.es them to hove to go a nd borrow capital to 

cover that. Doesn't that negatively impact the 

remaining general body of ratepayers? 

MR. FREEKAN1 It does and it doesn 't . The way the 

net present value calculation is done, it assumes that 

th~t money, that negative cash flow is earning, so the 

depreciation benefit• actually pay the return. The 

return on the mo~ey, the negative cash flow the utility 

.La out is taken into account. Now, that c reates a 

burden on the utility . 

COMMISSIOICER DEASON: But you're saying it's in 

the calculation --

MR. FREEMAN : It's in the calculations, but that 

doesn't mean it doesn 't necess~rily create a bur~en on 

the utility. In the first year it could certainly 

create a burden on the utility. What we have now are 

utilities that to a great extent have seven or eight 

years of property built up that's being depreciated . 

So T' m not sure it does create a burden on the utility 

today. That argumen~ in 1987 is diffe rent than that 
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argument in 1995. But to the extent it is, do I have a 

problem coming up with a solution to handle the 

negative cash flow? No. 

Because our problem is we are paying 67 percent, 

roughly, 60-somo-odd percent add-on on top of wh~tever 

we are contributing . Anything leas than that is a 

benefit, Net present value is somewhere 37 or 38 

percent. And if I have to pay something on top of net 

present value over a period of time to hel p fund cash 

flow, that's certainly better than -- what we have is 

the worst of all ayate111s from our standpoint, and it 

was just the thing t he other day actu~lly it wasn 't 

the other day, it was last night in Fort Myers where 

a development ia on tho television, one of the NBC 

stations did something. What they were d oing i~ what 

the environmental coat ls on the cost of a new home. 

And it actually was pro-new community. You know, how 

it 's maybe not needed, and maybe there is too much 

cost, and mayb< the burden s hi fted a little blt too 

JaUCh. 

But what we are looking at here lo thG cost of a 

$130,000 unit, $3,500 or ~4,000. That's a lot of 

money. It's a lot of money that we think could be 

avoided if people would put their heads together and 

try and come up with a system to minimize as opposed 
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to, "Gee, let's maxt.ize. It doesn't matter. We 

really ~on't c~re, because we t hink the only people 

that are paying this are developers." It's not John 

and Mary Smith, who just got married, .nd are try ing to 

afford their first house and they can' t ,,rord 1t, 

okay. And that is who 1t does impact on, not their 

parents who owned the house in 1986. But it does 

iapact on them t.hat are in the market today. 

Thank you . 

CHAIRMAN CLARK 1 Hr. Gatlin. 

~. GATLIN: Yes . I understand every aspect of 

the gross-up questi ons before the commission in this 

workahop. ~ut, Hr· Freeman did refer to the Gulf case, 

and that involved Gulf Utility applying to the 

Co~asion to use the full gross-up formula. Mr. 

Freeaan 's company protested that Proposed Agoncy Action 

order, and we went to two or three days of hearings. 

The Commission decided that full gross-up was 

appropriate and did not have to apply not present 

value, a~ Mr. Freeman suggested. And also on the 

questl on of who pays CIAC, the commission ruled on 

that . Mr. Free1114n's company appealed this to the 

District Court of Appeal. And the District Court of 

Appeal, through a unanimous opinion, dffirmed the 

Comadasion, and aaid the record and the Commission's 

. ' 
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I just wanted to make sure that the Commission 

understood that as Hr. Freeman, in fact, indicated, 

most of the issues that ~a's ta l ng about have been 

examined very closely by the Commiaslon in that case, 

and affirmed in the Court, and he has now -- district 

court, and he has petitioned for jurisdiction in the 

Supreme Court, that Is pending on ·t he jurisdictional 

briefs at the •oment . 

CHAIRMAN CURlt: Anything further? Nr. Deterding . 

MR. DETERDING: I have a couple of quick comments. 

Mr. Freeman h~• talked about th~ dlscri•ination, in 

effect, that may result. And one thing he noted was 

between those who got on the system in '85 1nd those 

who got on in '87, because there was not a ~ross-up 

prior to '87. There is s ome disparate treatment when 

you are flowing back these benefits to the general body 

ot ratapayer1 , as some pe 1le may not have been paying 

gross-up and may have gotten a benefit. But I think we 

have found over the years there Is always going to be 

some. I think th9 charge ot this Commission is to 

minimize it. If you want to see disparate treatment, 

look at what ~r. Gordon --

CHAIRMAN CLARK : Desperate or disparate? 
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MR. DETERDING: Look at the distinction that 

happens, as Mr. Gordon noted, between any given two 

years and baaed upon what may occur totally outside of 

gross-up and totally outside of tho CIAC collected 

simply from changes in the weather tr otherwise, and 

add onto that under the curre~t sys tom that you may be 

utilizing loss carry forwards that occurred 12 years 

ago, and trying to apply them into the system. And 

then when those run out, the change that occurs then of 

what people pay. 

So, I think those differences are always going to 

be there, and the Co~ssion's charge is to minimize 

them. And I beliAva that the system that we are 

proposing sets out a flat amortization that if a 

development of 140 units ian' t built out in tloree or 

four or five years, that's unusual. And, therefore, 

the IIAjority of those people a.re going to get the 

IIAjority of the benefit accruing to them . As to net 

present value, it still doesn't. rospond to, as 

Commissioner Doaeon noted, the question of ability to 

fund those up- front costs. You've got those up front 

costs, despite what -- you aay ultimately get that 

recovered through the process of tiae, but, you also 

hav• the more i•portant issue which is the one which 

this Commission hae ruled on in Gulf 's case, and in 
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1 other cases, I believe, that the general body of 

2 ratepayers ultimately pays for the groea-up even though 

3 paid up front by the developer. And if that is true, 

4 then you, by using net present value, are simply 

~ spreading a portion of that coa t b~ck to the developer, 

6 who does not ultimately pay it, inst 4 4 o f all of it. 

7 And eo I think tho net present value, while softening 

8 the blow on the developer, doesn't really answer the 

9 ultimate question& that are involved in this. 

10 CKJ\lRMAN CLARJt: Okay. 

11 MR. FREEMAN: I would just like to aake ono last 

~2 comment . I think that our position, or tho position I 

13 laid out which states that net opPratinq losses really 

14 should not be part of this calculation, overstates what 

15 Mr . Deterding did, because I happen to agree with Mr. 

16 Gordon, and as easy ae it ie to come up with a formula 

17 that says if you contribute property, this is our coat, 

16 i ·t ie just as easy to come up with a formula that says 

\9 we are going tc receive benefits over a period of time, 

20 and these are the benefits we are getting each year, 

21 ignoring what t .he net operating loss carry forwards 

22 are, or carry backs, and making assumptions. 

23 Second ot. all, the term that I really seriously 

24 dlaaqree with il the flat amortization, because I like 

25 the tara of flat refund, and I lik, to follow t .he cash . 
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I like to know where the cash is, where it's going. No 

one 1• t elling me there is no cash benefit on an annual 

bas i s t hat's being received by the utilities . But what 

tbey ar e doing is t hey are telling me amortize the 

cash. Now, if I ask lilY kids, tht y don 't understand it. 

They know how to spend the cash , thoy know how to make 

t he cash, t hey don't know how to amortize it. 

And what you're doing is allowing an industry or 

companiel in an industry to accumulate money at 

aoaaone's expen1e under the guise that someone else is 

getting the benefit or someone i s getting the benefit 

who pa i d for it, but they are not getting the benefit 

now, they ore g~tting it later over a period of time 

~ybe. And if there is a benefit, and we know what 

that is, and they can come up with a flat a~ortization 

number, then you can take that flat amortization number 

and work it down to cash and write checks, and tat-e 29 

cents off of it, or 31 cents off of it, so that they 

don't have to bear tho posta~e , or put it on somebody's 

bill as a credit. But, that's the biggest deepest 

problem I have is that these people that are being 

that we are trying so hard to protect, or that you all 

ere trying so hard to protect, I don't see them being 

protected anyway. I sea the only people that are being 

protected are the utility companies. I wish somebody 
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CHAIRMAN CLARK: Sta ff , is there anything further? 

MR. LOWE: Only a couple of general comments that 

we need to do soma research on wt:at Mr. Deterding said 

about the past orders, because us JuBL tal king, we 

don't bel ieve that those order say effect, we believe 

they say liability . And if they do, in fact, say 

liability, we are not aura that we can go back and usc 

a new methodology when we have orders t hat said certain 

tMnga, we may have to continue to use those particula>: 

thinqs. 

And that if we do pick up this t ype process ~! thor 

pr ospectively, or retroactively, or what have you, it's 

qoinq to require rule chanqes to the annual report 

rule, uniform system of accounts will need to be 

modified . We presently have a rewrite in the works. 

Ms. causseaux and Mr. Willis are working on that now, 

ao it could be .ncluded in that. And probably service 

availability rules should be modified to layout so the 

companies would know what to file and what have you . 

CHAIRMAN CLARK: Well, let me ask you this. Is it 

Staff' s oelief t hat they should recommend to us a 

chanqe in how we deal with CIA~, particularly refundlng 

of it? Are you qoinq to propose a tule to accomplish 
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that? 

MR . LOWE: I believe eo. I ~e~n, we haven't 

diacusaed it all yet, but I think that's appropriate. 

CHAIRMAN CLARK: Are you expecting direction from 

ue now, or are you going t o go back and devalop a rule 

and bring it to us at agenda? 

MR. LOWS: Unleaa you tell me otherwilla, I thin1t 

that's a good idea. We will develop a rula and bring 

it to you at agenda. 

CHAIRMAN CLhRX: And what you will do is just go 

through your process of reviewing the policy, and if 

you all th~n)t it's a good idea, you wi ll bring it 

bef ore ue ot rvleMoking? 

MR. LOWE: Yea, lla'am. But we atill ha•1e to deal 

with the 25 companies that presently have the gross-up 

met.hod , and what to do with the refunds on those. And 

that would not be in the rulemaking process. 

CHAIRMAN CLARKs Well, I would expect in your 

recommendation you would cover how this rule should 

affect them, if 1t all. 

MS. SALAK: Meanwhile, we need to start processing 

thea again. We were asked to not do it for a while 

until the workshop was held, but it's our intent to 

start processing the refunds once more and sending them 

to agenda until we get a rule in place. 

' ' 
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CHAIRMAN CLARX: All right. Refresh my memory. 

to~ were asked by the Commission not to process them? 

MS. SALAX: Interna lly we were requested not to do 

it. We were told not to do it . 

CHAIRMAN CLARK: You wanted to sort of expl ore a 

policy before you deal with anothct • commendation on 

refunch. 

MS. SALAK: Right. So we did that. And I don't 

know how long the rule process would take, we just hate 

to keep --

COMMISSIONER DEASON: Well, as a legal iesue, if 

we do decide to change the rule on a going-forward 

!;)atis, whether that could legally affect prior orders 

whJ.ch say thore are going to be refunds calculated 

based upon certain assumptions or whatever, that being 

a liability test, and that we may not have the 

authority, aaauaing we wanted to change lt, we may not 

have t he authority to affect those refunds. 

MR. GATLI'I: Madalll Chairman, I hesitate to 

interrupt, but there is not d rule now, and it has been 

a policy developed on a case-by- case individual basis . 

I 'm not sure there is a rule that requires either 

liability or • · well, I know there is not a rule. 

CHAIRMAN CLARK : Well, !t would depend on the 

order, what the order said . 

. 
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COMMISSI~NER XIESLING: Incipient policy 

MR. GATLIN: Well , I mean, it's case -by-case . 

There ia not a Chapter 25 rule on it. 

CHAIRMAN CLARX1 Staff, i s t here a nything fu r t her 

you are expecting from ul t Od4V at this workshop? 

MS. SALAX: No. 

CHAIRMAN CLARX: Okay. I8 there anything further 

participants would like to add? 

MR . GATLIN: Thank you. 

CHAIRMAN CLARX: Thank you. 

(Tho workshop was concluded at 3:15p.m.) 
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