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VALLIAM B. WILLINGHAM December 22, 1995

Ms. Blanca S. Bayo, Director HAND DELIVERY
Division of Records and Reporting

Florida Public Service Commissicn

2540 Shumard Oak Boulevard

Betty Fasley Conference Center

Room 110

Tallahassee, Florida 32399-0850

Re: Docket No..951295-EU-

Dear Ms. Bayo:

Enclosed herewith for filing in the above-referenced docket on
behalf of the CCity of mTallahassee (“"Tallahassee") are the

following:

i. The original and fifteen copies of the City of
wpe Tallahassee's Objections to and Motion for Protective Order
o Directed to Petitioners’ First Set of Interrogatories to City of
~-----Tallahassee; and

PRSI

2. A 'disk in Word Perfect 6.0 containing a copy of the
-document entitled "object.int."

Piease acknowledge receipt of these documents by stamping the
extra copy of this letter "filed" and returning the same Lo me.

DB%@
Y Thank you for your asgsistance with this filing.
S Sincerely,

William B.

illingham

WBW/Tl
ec:  All Parties of Recorqd
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12973 occaed:
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BEFORE THE FLORIDA PUBLIC..SERVICE COMMISSION

In.re: Petition to Invalidate or
~Modify Territorial Agreement.

- between City of . Tallahassee and
Talquin Electric. Cooperative, Inc.
by . Paul A. Lehrman ‘and Randall ‘E.
Denker ‘ - :

Docket No. 951295-FEU

Filed: December 22, 1995
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© CITY OF TALLAHASSEE’S OBJECTIONS

. TO AND MOTION FOR PROTECTIVE. ORDER
-+ DIRECTED TO PETITIONERS’ FIRST SET: OF
INTERROGATORIES TO CITY OF TALLAHASSEE

The Clty of Tallahassee {"City”), by and through its
under51gned counsel and pursuant to Rule 1. 280(¢c), Florida Rules
of Civil Procedure, and-RUles 25-22.034 and 25-22.037(2), Florida
Administrative Code, hereby files its objections to the First Set
of Interxoéatoriesvpropounded by Petitioners Paul A. Lehrman and
Randall E. Denker (the "Customers") and requests the Prehearing
Officer to enter an order relieving the City from any obligation to
regpond to said interrogatories until such time as the Commission
rules on the City’s anticipated Motion to Dismiss the Petition to
Invalidate or Modify Territwrial Agreement ("Petition") filed by
the Customers. Should the Prehearing Officer not grant such
relief, the City requests the Prehearing Officer to enter an order
relieving the City of any obligation to regpond to the gpecific
interrogatories identified below. In support of its objections and

Motion for Protective Order, the City states as follows:

1, On or about November 1, 1995, the Customers filed their
Petition.
2. On November 13, 199%, a meeting was held at the

Customers’ home attended by representatlves of the Clty, Talqu1n
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and the Comm1581on staff The meetlng prov1ded an opportunlty to
galn further 1nformatlon and engage in dlscu551on concernlng the
alleged rellablllty problems with the Clty s electric serv1ce, and
alternatlves avallable ‘to 1mprove the rellabllltv of ‘service

v"provzded by the: Clty to the Customers

3. ,The Clty de31res to resolve this matter expeditiously and
without formal ‘litigation. The City"s actions to date are
"indicétiﬁe ofi‘this desire. Consistent. with this desire, on

November 21, 1995 the Clty flled a motlon requestlng an extension
‘of 30 days1 to flle a pleadlng responsxve to the Petition to allow
SULflC’ent tlme to complete the above descrlbed 1mprovements in
order.. to achleve a cost effectlve settlement of ‘this matter. The
Customers. d;d not object to the motion. The motion remains
pending. In7e&ditioh,-in order to facilitate settlement, the City
eXpended"éubétanciai ﬁime and resources to provide an expedited,
detailed response to the staff’s Interrogatory No. 1, which
requested ‘detailed outage and reliability data for facilities
located within five miles of the Customers’ home.

4. On December 5, 1995, the City began reconductoring the
primary circuit that serves the Customers. The City anticipates
that the.reconductoring will be completed on or before January 15,
1996. The City alse anticipates that once the reconductoring is
completed‘thé-Customers' allened service reliability problems will

abate. The City 1is in the process of installing wmonitoring

The motion requests an extension of 30 days following the
date of issguance of the-order granting the motion to file a
responsive ‘pleading.




equipmént that“will»instantaneouslyﬁreportfany electric service
interruptions ﬂhétvéfféCtvpriméry service to the transformer that
serveé~;he Customefs. -

5. The City maintains that the Customers lack standing to
'_challeﬁgé a CommiSQion‘approved territorial agreement and have
failed tb'state a cause of action for the relief requested in the
Petition;  ng;ico 'Chemical_ Co. v..:Dégar;ment of Environmental
»Regulaéidn,:406250.26-478 (Fla., 2d DCA 1981); Storey v. Mayo, 217

So.2d 304 {ggiaf 1968} . . The. Commission  is without statutory
authofi£y tQ §adress'énd resolve such a peﬁition. The Commission’s
lack of éﬁatutoryaagthority to adjudicate a petition such as the
one filea byﬁthé Customers is;bottoméa in and consistent with the
intent ahd(ianédagé of Section 366.02, Florida Statutes (1993},
including: »(a)‘tﬁé intentrdf territoxial agreements to bring
certainty, efficieﬁéy and’ cost-effectiveness to the provision of
retail eléctric.service; {b) the Commission’s mandate to avoid the
uneconomic ,dﬁplication' of electric facilities; and (c) the
Commissioﬁ's mandate to ‘ensure the planning, development and
maintenange of a cobrdinated electric power grid throughout the
Staﬁe of Florida to assure adequate and réliable service for
operational and emergency purposes. Opening the door to unending
petitions by customers subjéct to a Commission approved territorial
agreement who wish to chanae retail electric service providers
would undermine the purposes, goals and benefits which have been
brought by territorial agreements and would thwart the Commission’s

ability to meet its statutory responsibilities described above.




.Accordinély;;ifka settlement df tbis.matneri inciﬁd;ng withdrawal
of the Petition; ‘is not consnmméted prior to the anticipated
deadllne for the Clty to flle 1ts responszve pleadlng, the City
will flle a motlon to dlsmlss the Petltlon

6.. on November 17, 1995, Customers served their)First Set of
Interrogatorles (numbers i- 15) upon the City. A.reéponse to these
intef;ogatofies would require extensiVe research and significant
expendftnre dflnime{npersonnél'and resources by thé City.

7. Rnle 25;22.034 Florida Adminisnrative Code, provides
that partles -to Comm1551on proceedlngs “may obtain discovery
through the means and in the manner prov1ded in Rules 1.280 through
1.400, Florlda Rules of ClVll Procedure. Under-Rule 1.280({c),
Florida Rules of C1V11 PrOCedure a protective order may be granted
“for good cause shown .o .:;o protect a party or person from

undue burden or expense ; . " In that regard, it is within the
dlscretlon of the trlal cdurt\toﬁpostpone-discoVery pending the
determinationf of materiéi) outstanding motions. Deltona
Corporation v. Bailey, 336 S0.2d 1163 (Fla. 1976) (discovery may be
postponed for e short period of time pending determination of
material, outstanding motions, but not for a protracted period such
as twelve months); see‘also Hollxwpod Inc;‘v. Broward County, S0
So.2d 47 (Fla. 1956) .

8. Given, the likelihogd that the Customers do not have
standing;‘td challenge the Commission approved and existing

territorial agreement between the City and Talquin Electric




CooperatiVe, Inc; ("Territorial Agreement")? and the failure of the
Petition to state a iegal cause of action for relief, the City
maintainé‘that théisubétantial timé and effort'required to be
expendéd by the City to respond to the Petitioners’ discovery
requestslﬁould-be ahiundue,*unnééessaryﬁandfuhjubtified burden on
the City. The Petition is notrscheduled»fér final hearing at this
time. If the parties are unable to reach a. settlement or if the
City’s mqtion to dismiss is denied, ampie timé will remain to
conduct_diécovery and prepare for hearing.v The Customers will not
be prejﬁaicediby“grQnting thé”relief requested herein.

g.  Ae§ording1y, the City requests the Prehearing Officer to
enter»a_protédtive order relieving the City of any obligation to
respond to the Customers’ First Set of Interrogatories. If this
case is_ﬁotvééttied and the City’s motion to dismiss is denied, the
City would request a period of fifteen (15) days following the date
of the ordefadenying thé motion to dismiss in which to respond to
the Customers’ First Set of Interrogatories which are not subject
to the speéific objections outlined below.

10. Interrogatory No. 1 in said First Set of Interrogatories

states as f01lows:;
1, Where is the nearest power source to 7600
Bradfordville Road located and exactly how many
miles away is it located?
The City objects to Interrogatory No. 1 as overly broad and

vague. The term “power source” is vague and undefined, possibly

referring to. power plants, substations, transformersg, etc. The

’See Order No. 22506, 90 F.P.S.C. 2:71 (1990).
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City 1s unable to respond to. ‘this 1nterrogatory as wrltten

11. Interroqatorv Nos 2 and 3 in said First Set of

Interrcgatorigslsta;e_as follpw:
2 Does the City have the éapability to use
Talquin electricity with a City meter to provide
electricity to the Denker-Lehrman home?
3. if your answer to #3 {sic) was "no", please
list -all steps. which would have to ‘be taken in
" .order to overcome such impediments and if your
answer to #32 was '"yes!", please list all objections
to doing so (include in your answer all policy or
monetary issues in ‘addltlon to - any mechanical
issues) . : L
The City objects to Interrogatory No. 2 on the ground that it
is not reaSongbly calculated to lead to the discovery of admissible
evidente ina$much as the City is not authorized to provide electric
sexrvice tothe Customers'’ home‘pursuant to such arrangements with
Talquin- under the Territorial Agreement. The City objects to
’Interrogatory No. 3 on the same grounds and to tthe extent it would
require the City to divulge privileged factual information
pertaining to the Petition and prepared or gathered in connection
with it ("fact work product")® and/or privileged impressions,

conclusions, opinions or theories of the City’s counsel concerning

this litigation ("opinion work product®).*

12. Interrogatory No. & in said First Set of Interrogatories

states as follows:

3see Rule 1.280(c) (3), Fla. R.Civ.P.; State v. Rubin, 495
S0.24 257, 262-263 {Fla. 34 DCA 198%8).

114d.




. 6.v LlSt all of the City’ ER objectlons to allow1ng Talquln
~to. provide electrlclty dlrectly ‘to 7600 Bradfordv1lle
'Road
The City objecte td Interrcgatory No. 6 for the same
reasons cited in 1ts objectlons to Interrogatory No. 3 above which

are 1ncorporated hereln by reference

13]?;Interroqatorv No. 7 in’ sald.Firsﬁ'Set>ef Interrogatorien
'_statesvasffbllewe; |
).7. ”iHow.meeh inceme haeibeen_generated for the
“City by.7600 Bradfordville Road on an annual basis
. since service began? - (Please break down your
answer in- terms of gross’ proflts and net profits
after expenses) o :

The Clty objects to Interrogatory No 7-on the grounds that
the requested 1nformatlon is. not reasonably calculated to lead to
the dlscovery of adm1551ble evidance 1n thls proceedlng, and that
it woulq be unduly burdensomegand expen81ve for the_Clty to respond
to thie inquiry; The Petition alleges thet tﬁe Customers have
_experienced(freqﬁenflpqwefhoupégesx'jThe Petition”does not place at
igsue eiﬁherbthe.chefges‘fef‘service'provided by the City or the
incomegthat:the-Cityvderives,from salestf_electricity. The City
»jﬁeuldwbe”required‘to’exhaustJmany personnel-~hours to research the
releVant deﬁa and‘performithe caiculations necessary to respond to
this 1nterrogatory, particularly that part of the interrogatory
requestlng a"net_ profit" iinformetion. ~The City is under no
leigetion to_cﬁeete and complete studies er analysis of data in

oraer to reséond to a pérty's discoverY‘request,' See, e.q., In re:

Application for rate increase by SOUTHERN STATES UTILITIES, INC.,

Order No. PSC-92-0819-PCO-WS, issued August 14, 1992,



14. Interrogatory No. 8 in said First.Sét offInterrogatories.
states as follows:
. 8. Can the City demonstrate any serious financial
- or other loss if  the Denker-Lehrman house is
- switched to Talquin? If so, please state what that
‘loss would be’ and what documents the City is
relying upon  to ‘justify this ‘conclusion. Also,
. please describe each  such" document sufflclent to
711dent1fy it for productlon purposes.
The Clty objects to Interrogatory No 8 as vague, speculatlve
and not reasonably calculated to lead to adm1551ble evidence in
this proceedlng The term “sgrlous" is vague and undefined. As
with Interrogatory No 7;' thisblihtexrogatory raiges 1isgsues

concernlng potentlal flnanc1a1 vimpacts to the City if the

'Customers' home 1s sw1tched to Talquln, an issue not ‘raised in the

Petition and not reasonably calculated to lead to admissible

evidence.’ Purther, the extent of flnanc;al ‘loss incurred by the

City if‘the»Customers' home is switched to Talquin is replete with
speculatlon as such losses may depend upon  the arrangement for
service prov1ded by Talquln (i.e. through or not through a City

meter),-addltlonal'losses;whlch may be incurred if other City

~customers are permitted to switch to Talguin, and issues pertaining

to the level of stranded investment. Finally, as previously noted,
the City;is not required to undertake such analysis as part of the
discovery:process;>

15, Interrogatory No. 9 in said First Set of Interrogatories

states as follows:

9. Please identify by name, address and telephone
numbey anyone from whom the City has received
‘complaints about reliability of electric service in
the past’ 10 years.



Thefcitonbjectéito Interrogétofy Norf9‘on”the'groﬁnds that

the requested 1nformatlon is not reasonably calculated to 1ead to
the dlscovery of adm1531ble ev1dence 1n thlS proceedlng Further,
the 1nterrogatory is overly broad.and it would be’ unduly burdensome:
v;and expen31ve for the Clty to conduct the research necessary to-
respond to thls‘lnqulry. ,The“Petltlon allegesithat'the Cuetomersh
vhave experlenced £requent power outages The Petition does not
‘place- »at 1ssue serv1ce rellabllxty of other customers ~ The
1dent1f1catlon of spec1f1c customers that complalned of service
»rellablllty ten years ago 13 1rrelevant to the subject matter of
thlS proceedlng o The Clty would be requlred to exhaust -many
fpersonnel hours to complle the data necessary to. respond to this
1nterrogatory and should be relieved of any obllgatlon to do so.
lsff' ntgrrogatory No. 10 in said Flrst Set of Interrogatories
statee'as follows.
100 For each person so named, describe. the nature
: of - the complaint  and the City’s .response. Also,
' please state whether. the complainant was ultimately
satlsfled with the 1n@rovements prOV1ded by the
E Clty . :

The Citybobjecté to‘Iﬁterrogatory No. 10 for the same reasons
cited 1n 1ts objectlons to Interrogatory No. 9vebove which are
1ncorporated hereln by reference

17 nterroggtory No ;5 in sald Flrst Set of Interrogatorles
states as follows

15, Please identify . each . and every  memo,

"~ handwritten or Lyped note or other public document
of any type concerning:

a). The specific’ request by Denker and Lehrman

to allow their home to switch to Talquin
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b) General pallcy or’ other issues of concern
355001ated with allowing modlflcatlon of the City’s
territorial agreement with Talquin.:

TheeCityjbbjects'eo Intefregatery.wo,.is as it relates to any
documents that may ¢ontain legal theo;ies and positiqnsladvandédvby
the City or:;ts coﬁﬁeel in this doeket; ,Accofdingly, any sﬁch
documents areipretected by the work'preduet pfivilege:and exception
to disaavery".u'nder'aule 1. 280{b)'{3) Florida Rules of Civil

Procedure, and appellate court decisions construlng that rule.

See, e.q., Surf_Druqs,.Inc;_ . Vermette, 236 So.2d 108, 112 (Fla.
1670) . | . o . R

WHEREFORE, £or'the\fdregoing'reasbné ,the:City-df Tallahassee
’respectfully requests ‘the Prehearlng Offlcer to enter a protective
order‘ rellev1ng' the Clty' of any obllgatlon to respond to .the:
Customers Flrst Set of Interrogatorles pursuant to the terms and
condltlons set forth 1n Paragraph 9 above If the'Preheallng‘
-Ofcher does not grant such rellef the Clty feduests, in the
al;ernatlve, that a prqtectlve order be issued relieving the City
of any.bbiigation teffeépoﬁd,to Iﬁterrogatety‘Nbe. 1, 2, 3, 7, 8,
9, 10 and 15 of the Customers'lﬁirst Set ef‘interrogatories.

Respectfully submitted,

il B bt fo

KENNETH A/ HOFFMEN, ESQ.
‘WILLIAM B. WILLINGHAM, ESQ.
Rutledge, Ecenia, Underwood,
Purnell and Hoffman, P.A.

P. 0. Box %51
Tallahassee, FL 32302

(904) 681-6788 :
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CERTIFICATE OF SERVIQ

I HEREBY CERTIFY that a copy of the fore901ng was furnished by
UL S, Mall to the followlng thlS 22nd day of December, 1985:

Randa11‘z. Denker . .
7600 Bradfordville Road

 ;,Ta11ahassee, FL 32308

f?Paul A. Lehrman
. 7600 Bradfordville Road ‘
- Tallahassee, FL.32308

"~ James H. Thompson, Esq.
J. ‘Jeffry'wahlen

. P. 0. Box 391 o o
;.Tallahassee, FL 32302

Martha Carter Brown, Esq

Florida Public Service Commission
‘2540 Shumard Oak Boulevard

.- Room 370 :

‘Gerald L. Gunter Bumldmng
TallahasseeJ FL 32399-0850

KENNETH

T: \USERS\ROXN!NE_I\‘OBJBCT JINT
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