ADMINISTRATIVE LAW
GOVERNMENTAL LAW

FUBLIC UTILITY LAW

SuzanNNE BROWNLESS, P. A.
ATTORNEY AT LAW
1311-8 Paul Russell Road, Suite 202
Tallahassee, Florida 32301

February 12, 1996

Ms. Blanca S. Bay6, Director

Division of Public Records and Reporting
Florida Publiec Service Commission

2540 Shumard Oak Blwvd.

Tallahassee,

He:

Florida 32399

Docket No. 960001-EI

Dear Ms: Bayéd:

Please find enclosed the original and fifteen copies of the

TELEPHONE (004) 877-5200
TELECOPIER (904) 878-0080

Comments of Destec Energy, Inc. to be filed by Destec in the above
cited docket.

Also enclosed is a 3.5 inch double sided high density disk

containing the Comments formatted in Wordperfect 5.1.

Thank you for your attention in this matter.
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Attorney for Destec Energy,
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

IN RE: Fuel and Purchased Power ) Docket No. 960001-EI
Cost Recovery Clause and Generating)
Performance Incentive Factor. ) Filed: February 7, 1996

)

COMMENTE OF DESTEC ENERGY, INC.
Destec Energy, Inc. (Destec), a party to this docket and a

participant in the Staff’s January 31, 1996 A-Schedule
Confidentiality Workshop, hereby files its comments on the issues
related to the request by Florida Power and Light (FFL) to keep
portions of its Florida Public Service Commission (FPSC) Schedule
A filings confidential and states as follows:

1. FPL is seeking to keep portions of Schedules A4, A6, Aba,
and A9 confidential pursuant to Rule 25-22.006, F.A.C., and
§366.093, F.S. Material found by the FPSC to be "proprietary
confidential business information"” is exempt from disclosure under
the Public Records Act, Chapter 119, Florida Statues, and may be
kept confidential by the FPSC.

2. "Proprietary confidential business information" must meet
several ceriteria: 1) it must be owned or controlled by the utility:
2) it must be intended to be, and consistently kept, confidential
by the utility; and 3) the disclosure of this information must be
harmful to the ratepayers or the business operations of the
utility. §366.093(3), F.S.

3. FPL has stated that the disclosure of the information it
is seeking to keep confidential impairs its ability to be
competitive, i.e., to buy and sell electric power on the wholesale

market at the lowest and highest possible prices, respectively.
UGLGHT”"”T”FFQ-DhTE
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FPL goes on to argue that the profit associated with the wholesale
transactions disclosed in the A Schedules are shared either
completely or 80% with its jurisdictional customers and therefore
its ratepayers are adversely affected when FPL loses a wholesale
customer.

4. In analyzing FPL's request two brcad areas must be
addressed: the policy implications of granting the request and the
statutory criteria found in §366.093, F.S. The policy implications
are: 1) the strong presumption expressed in the Public Records Act,
Chapter 119, F.S., that the information used by state agencies to
regulate businesses be available to the general public and 2) the
federal policy as enumerated in the Energy Policy Act of 1992
(EPACT), Publiec Law 102-486, 106 Stat. 2776 (1992), that
competition at the wholesale level will produce lower costs for
ratepayers and should be encouraged.

tat i

5. With regard to the first oriteria found in §366.093(3),
F.S., all of the information which FPL seeks to keep confidential
has been developed by the utility from assets controlled by it with
the possible exception of the Scherer Unit 4 data found on the A4
Schedule which is controlled equally by Georgia Power Company.

6. With regard to the second criteria, there is no reason to
doubt FPL‘s statement that it treats this information
confidentially ia the routine course of business and does not
disclose thie information to third parties who call requesting it.
However, in snalyzing this criteria two additional questions must

.
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be asked: 1) is the information which FPL pseeks to keep
confidential available from other public sources in the same detail
or substantially the same detail and 2) can the information which
FPL seeks to keep confidential be calculated from information
available from other public sources. If either one of these
answers is yes, the statutory criteria can not be met.’

7. Schedule A4 (1), As Burned Fuel Cost (§) - The unic
specific amounts can be calculated using the fuel inventory
information found on FPSC Schedule A-5 coupled with information
available from FPSC Form 423, neither one of which FPL has sought
to keep confidential. Plant specific data on fuel costs are also
reported on FERC’s Form 1 annually. Given the fact that heat rates
for natural gas and coal units remain relatively constant absent
some change in plant design, and are available from FERC Form 1,
the per unit as burned fuel costs for each month can be accurately
calculated from data available from many other sources. And, if
the as burned fuel cost can be calculated, fuel cost per kwh

(cents/kWH) (Column M) and cost of fuel ($/unit) (Column N} can

- Destec understands that FPL does not agree with this
statement of the law. FPL stated at the workshop that it "had to
start somewhere" and that the availability of this information in
FERC Form 18, in FERC and FPSC Form 4238, on the Florida Broker and
simply by asking the potential buyer should not influence the
FPSC’s decision on confidentiality. Indeed, FPL stated that the
Florida Broker had already restricted the type of information it
made public and that FPL would soon petition the FERC to do the
same. Unfortunately, case law is very specific in this area and
statutory exemptions from disclosure under the Public Records Act
do not apply if information has already been made public. Staton
v. McMillan, 597 So.2d 940 (Fla. 1st DCA 1992); review dismissed,
605 So.2d4 1266 (Fla. 1992).
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also be easily calculated using the information found on Schedule
Ad. This information is readily available and should not be
classified as confidential.

B. It should also be noted here that the information on the
St. Lucie and Turkey Point nuclear units should not be kept
confidential. These units, when operational, produce the cheapast
power on FPL’s system and thus should consistently be the first
base load units dispatched. As such, the capacity associated with
these units should always be totally unavailable for wholesale
transactions, and therefore, not subject to the pressures of the
marketplace which lead FPL to file its request in this proceeding.

9. Power Sold - Schedule At and 6a

A quick review of the entities to whom power is sold reveal
that of entities listed, all but 3 are municipals or electric
cooperatives. All Florida municipal electric utilities are subject
to the provisions of the Public Records Act , Chapter 119, F.S.,
which requires that this type of information in the detail reported
on the schedule be revealed to the general public upon request.

10. Mr. Dick Basford, a former manager at the Jacksonville
Electric Authority, verified that this information was available on
a daily basis simply by FAXing a request for it. Oglethorpe Power
Corporation and the Seminole Electric Cooperative (SEC) are also
required by federal law to reveal this type of information to the
extert that they accept funding from the Rural Electric
Cooperation. Further, Oglethorpe Power’s and the Southern
Company’s wholesale sale and purchase information is reported to
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and available from the Georgia Public Utilities Commission.

11. Enron Power, a power marketer, did not indicate at the
workshop whether it revealed its pricing in the same detail as that
found on the A schedules which are the subject of FPL's
confidentiality request. However, FERC requires all power
marketers to file the following information on a quarterly basis:
1) a list of new interchange agreements entered into during the
reporting period; 2) sales and purchases to or from any affiliated
companies of the power marketer; 3) volume of sales; type of sale
(firm, non-firm); location (interface); name of purchaser/seller
and range of prices (high and low). For a single transaction, the
price filed would be the exact transaction price. This information
is not only filed with FERC but routinely reported by the trade
press, e.g., the McGraw Hill publication Power Marketer’'s Week.

12. And, it would be almost impossible to imagine that if one
called a power marketer, they would not reveal this information in
order to effectuate additional sales. This information is also
currently available from the Florida Broker at least to the buyer
and seller with regard to any one transaction.

13. Power Purchased - A9

Again, with regard to the municipalities and the cooperatives,
this information is available under the Public Records Act and
federal mandates. The information concerning the Southern
Companies, Oglethorpe Power and Municipal Electric Authority of
Georgia is available from the Georgia Public Utilities Commission.
Column 6(a) and (b) information can be calculated using the A4

a5
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schedule information plus estimated dispatch data. That being the
case, most of the information in Column 7 can also be derived.

14. In sum, virtually all of the information that FPL ie
requeeting be kept confidential is either available upon request
from the buying or selling party or can be accurately calculated
from readily available data already in the public domain. When
reduced to its essence, FPL is simply complaining about the fact
that it is required to compile this data in an easy to use format,
i.e., that it has to hand over this data to other power wholesalers
on "a silver platter." While one can understand FPL's chagrin,
however, this fact does not change the §366.093 statutory criteria
for confidential proprietary business information.

Public Policy Issues - Public Records Act

15. The intent of the Public Records Act is clearly stated in
§119.01(1), F.S., "It is the policy of this state that all stale,
county, and municipal records shall be open for personal inspection
by any person." The Florida Public Service Commission is listed
specifically as an "agency" subject to the Public Records Act
§119.011(2), F.S8. Exemptions from the Public Records Act are
found in §119.07, F.S., and do not include the type of information
which FPL is seeking to keep confidential in this proceeding. Casc
law indicates that exemptions from disclosure should be construed

narrowly and limited to their designated purpose. Barfield v. City
of Ft. Lauderdale Police Department, 629 S8o.2d 1012 (Fla. 4th DCA

1954) . And that statutory exemptions from disclosure under the
Public Records Act do not apply if information has already been

<G~
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made public. Staton v. McMillan, 5957 S80.2d 940 (Fla. 1 DCA 1992);
review dismissed, 605 So.2d 1266 (Fla. 1 DCA 1993). Thus, the only
basis upon which FPL can request and be granted confidentiality for
this material is pursuant to §366.093, F.S., which as an exemption
to the regquirements of the Public Records Act should be construed
narrowly.

16. John McWhirter on behalf of the Florida Industrial Power
Users Group (FIPUG) stated that his clients, large industrial
customers, wanted to continue to have access to the information
found in the A4, A6 and A Schedules so that they could evaluate
FPL's marketing efforts, i.e., make some comparisons. One wuch
comparison would be to compare the wholesale price at which FPL
sold its power with the retail price FPL charged for power during
the same month. Stated simply in this analysis, FIPUG wants to
assure itself that FPL is using ite cheapest generation on its own
system and not selling it to the wholesale market leaving large
customers to pay for the more expensive generation which remains.
Another calculation is to compare the price of FPL’s own generation
with the wholesale purchase prices since FPL should be buying power
when cheaper wholesale power is available. Every customer should
also be interested in the "spread" between what FFL’s cost of
production is and what concurrent wholesale prices are. If there
is a significant difference, what are the factors which contribute
to that difference?

17. FPL's response to this legitimate concern on the part of
FIPUG is that this information will continue to be available to the
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FPSC Staff. However, the Public Records Act does not condone the
spubstitution of the evaluation of agency staffers for that of
private citizens. In every instance some agency has the
information available for its review or it would not be subject toc
the Public Records Act in the first place.

18. FPL also conceded in the workshop that "some industrial
clients" really needed this information and FPL had provided it to
those clients on a limited basis subject to the execution of
nondisclosure agreements. Neither the Public Records Act or
§366.093 make FPL or any other private corporation the judge over
what and to whom information used in the regulation of its business
is revealed. Destec would suggest that any FPL customer, not just
selected large industrial customers, has the right to be assured
that FPL is providing service at the most economic price.

19. Given the statutory law ciced above and the clearly
expressed legislative intent in this area, FPL’'s arguments for
contfidentiality should be rejected as contrary to the public policy
underlying the Public Records Act.

EEACT

20. Destec Energy, Inc. is an independent, mnon-utility
developer of cogeneration and independent power projects. Destec
currently has 19 projects in operation totaling 2500 MW, ineluding
the Tiger Bay Cogeneration (Tiger Bay) a facility in Polk County,
Florida. As an independent power producer and power marketer,
Destec is a competitor of FPL, as well as a potential supplier of

electrical energy and capacity to FPL. Additionally, Tiger Bay is
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a supplier of electrical energy and capacity to Florida Power
Corporation (FPC) pursuant to a long-term contract which utilizes
Tampa Electric Company’s (TECO) Big Bend Unit 4 fuel prices in the
calculation of energy payments due to Tiger Bay. Therefore, Destec
and Tiger Bay closely monitor the prices that FPL, FPC and TECO pay
for both wholesale power and for fuel to ensure that Tiger Bay is
appropriately compensated under the terms of its power sales
agreement and to monitor its relationship to the current wholesale
market.

21. One of the basic policy thruste of EPACT is to stimulate
competition at the wholesale level by the creation of Exempt
Wholesale Generators (EWGs), Power Marketers and other independent
wholesalers and giving those wholesalers access to trarsmission
facilities. In order to implement this competitive market, FERC
has determined that information about tranrmmission prices and
availability must be widely disseminated.’

22. Reduced to the basics, Congress has made two national
policy decisions: that a competitive wholesale market is good for
ratepayers and that a wholesale market can’t develop or thrive
unless pricing information is available to everyone who wishes to
participate in that market.

23. In applying this national energy policy to Florida a bit

‘This is exemplified by the concept of Real Time Pricing and
prohibitions against a utility giving its affiliated power marketer
information on the availability of transmission which is not also
available simultanecusly to every other power marketer or EWG.
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of history is necessary. FPL states that it wishes to keep this
information secret in order to get the "best deal" for its
ratepayers with whom it shares the profit realized from wholesale
transactions. But why is this sharing arrargement in place since
the FPSC doesn’t regulate wholesale sales? It is in place because
the facilities, both generation and transmission, which are used to
produce this wholesale power are totally in rate base. There is no
"used and useful” percentage applied to FPL’s plants many of which
were admittedly "oversized" at the time constructed but put
completely into rate base to take advantage of "economies of scale"®
and to meet Florida‘s anticipated increasing demand for
electricity.

24. FPL’s demand for confidentiality is really a request to
allow a regulated utility to utilize assets constructed to serve,
and paid for by, captive, core customers tu "compete® against non-
utility entities who are not provided the same rate of return and
rate base protections. It might be true that in the short run such
core customers benefit from fuel savings engendered by this type of
"subsidized competition”, but in the long run competition is harmed
to the ultimate detriment of all electric customers. To then
compound the harm of continuing to provide regulatory protections
to the utility by not even allowing the customers which supposedly
benefit to wverify that benefit for themselves, is even more
inappropriate.

25. Destec does not desire to remove or keep competitors from
the wholesale marketplace. However, Destec does believe that

~10-

Suzanne Brownless, P. A., 1311-B Paul Russell Road, Suite 202, Tallahassee, Florida 32301




competition should take place on a "level playing field". Non-
utility competitors do not have the luxury of sticking core
customers with fixed costs, and pricing/competing only to recover
variable operating expenses. Neither should traditional utilities.
If traditional utilities desire to compete in the new marketplace,
they should be allowed to do so - as exempt wholesale generatcrs or
power marketers themselves. 2nd as exempt wholesale generators or
power marketers, they would be required by FERC to reveal the very
information they now seek to keep confidential. Of course, to
secure approval of such activity, FPL would have to show lack of
market power and ensure open, comparable access to their common-
carrier transmission system. This might explain why FPL desires to
continue to "compete” under the umbrella of regulation.

26. A wviable wholesale market will develcp nationally as
electricity becomes traded on the exchanges as a commodity and
commodity indices are established. Many industry analysts believe
that these indices will be established this year.’ The FPSC should
not be a party to depriving the State of Florida of the benefits of
the developing wholesale market for electricity. That is bad
public policy; both for electric power customers and the continued
economic health of the state.

WHEREFORE, Destec Energy, Inc. would request that the
Commission deny the request of Florida Power and Light Company that

selected information contained in Schedules A4, A6, A6a and A9 be

' The New York Mercantile Exchange recently received approval
to offer electricity commodity futures contracts.
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found to be "confidential proprietary business information®™ under
§366.093, F.S8. Further, Destec regquests that the Commission
provide clear guidance to electric industry participants that
competition im the watchword of the day in the electric industry.
And, that Plorida‘’s electric customers will receive the benefits of
competition through the continued efforts of the Commission.

Respectfully submitted this 12 day of February, 1996 by:

Aééfgzaux jﬁlﬂ&uﬂbf£4=
Su e Brownless .

Suzanne Brownless, P.A.
1311-B Paul Russell Road
Suite 202

Tallahassee, Florida 32301
9904) B877-5200

Attorney for Destec Energy, Inc.

c:1458
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CERTIFICATE OF SERVICE

I HEKEBY CERTIFY that a true copy of the Comments of Destec

Energy, Inc. filed in Dcokst No.

960001-EI on behalf of Deastec

Energy has been furnished by U.S. Mail or Hand Delivery (*) this

(2.  day of February, 1996 to the following individuals:

Martha Brown
Division of Legal Services

Florida Public Service Commission

2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Mr. James A. McGee
Florida Power Corporation
P.0. Box 14042

St. Petersburg, FL 33733

Joe McGlothlin

McWhirter, Reeves, McGlothlin,
Davidson, Rief & Bakas

117 8. Gadsden Street
Tallahassee, FL 32301

Mr. John Roger Howe
Office of Public Counsel
Room 812

111 West Madison Strest
Tallahassee, FL 32399-1400

Mr. Barry Huddleston
Destec Energy, Inc.
2500 CityWest Blvd.
Suite 150

Houston, Texas 77042

Mr. Roger Yott

Air Products & Chemicals
7540 Windsor Drive
Suite 301

Allentown, PA 18195

Mr. Richard Zambo

Richard Zambo, F.A.

598 SW Hidden River Avenue
Palm City, FL 345990

Mr. James Beasley
McFarlane, Ausley,
& McMullen
227 South Calhoun Street

Tallahassee, FL 32301

Ferguson

Mr. Matthew Childe

Steal Hector and Davis

215 South Monroe St., Suite 601
Tallahassee, FL 32301

Mr. Jeffrey Stone

Mr. Russell A. Badders
Beggas & Lane

P.0. Box 12950
Pensacola, FL 32576

Mr. John McWhirter

McWhirter, Reeves, McGlothlin,
Davidson, Rief & Bakas

P.0. Box 3350

Tampa, FL 33601-3350

Mr. Floyd Self

Messer, Vickers, Caparello,
Madsen, Lewis, Goldman & Metz
P.0. Box 1876

Tallahassee, FL 32301-1876

Mr. C. Evertt Boyd, Jr.

Ervin, Varn, Jaccbs, Odom
& Ervin

P.0O. Drawer 1170

Tallahassee, FL 32302

Mr. Carl Zimmerman

Seminole Electric Cooperative
F.0. Box 272000

Tampa, FL 33688-2000

)4U¢¢#aat /ghdAAbuﬁLp(h ”

Suz@enne Brownless
Attorney for Destec Energy
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