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SUZANNE BRO WNLESS, P. A. 
ATTORNEY AT LAW 

1311·8 Paul Ruaaell Road, Sulta 202 
Tallahu&M, Flolida 32301 

ADMINISTRATIVE LAW 
GOVERNMENTAL LAW 
PUBLIC UTILITY LAW 

TELEPHONE (804) 877-5.200 
TELECOPIER (804) 878-0090 

..... 

February 12, 1996 

M&. Blanca S. Bay6, Director 
Division of Public Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, Florida 32399 

Re: Docket No. 960001-EI 

Dear Ms : Bay6: 
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Please !ind enclosed the original and !i!teen ~opies of Lhe 
Comments of Destec Energy, Inc. to be filed by Destec in the above 
cited dockeL. 

Alao enclosed is a 3.5 inch double sided high density disk 
containing the Comments formatted in Wordperfect 5.1. 

Thank you for your attention in this matLer. 

Sincerely, 

i.LU-..~ i ~ 4 4, .. _ 

~-z~;;;-;rownless 
Attorney for Oestec Energy, Inc . 
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BEFORE TRE FLORIDA PUBLIC SERVICE ~OMMISSION 

IN RB: Fuel and Purchased Power ) 
Cost Recovery Clauae and Generating) 
Performance Incentive Factor ) ______________________________ ) 

Docket No. 960001-BI 

Filed: February 7, 1996 

COMMENTS OP DESTEC EijBROX. rHC. 

Destec Energy, Inc. (Deatec), a party to this docket and a 

participont in the Staff' o J'\lluary 31, 1996 A-Schedule 

Confidentiality Workshop, hereby files ito comments on the iasueu 

related to the request by Florid& Power and Light (PrL) to keep 

portions of its Florida Public Service Commission CFPSC) Schedule 

A filingo confidential and atates as follows: 

1. FPL is seeking to keep portions of Schedules A4, A6, A6a, 

and A9 confidential pursuant to Rule 25-22 . 006, F.A.C., and 

§366.093, F.S. Material found by the PPSC to b~S •proprietary 

confidential business i nformation" is exempt from diaoloaure under 

the Public Recorda Act, Chapter 119, Florida Statues, and may be 

kept confidential by the PPSC. 

2. "Proprietary confidential busineas information• must meet 

several criteria: 1) it muat be owned or controlled by the utilityJ 

2) it must be intended to be, and consistently kept, confide.ntial 

by the utilityJ and 3) the diacloaure of thio information must be 

har.mful to the ratepayers or the busineas operationo of the 

utility. 5366.093(3), F . S. 

3. FPL baa stated that the disclosure of the information it 

is seeking to keep confidential impair• ita ability to be 

competitive, i.e., to buy and aell electric power on the wholesale 

market at the lowest and higheat posaible pricea, reapectively. 
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FPL goes on to argue that the profit associated with the wholesale 

transactJ.ono dioclosed in the A Schedules are shared eitbftr 

completely or 80\ with its jurisdictional customers and therefore 

its ratepayers are adversely affected when FPL loses a wholesale 

customer. 

4. In analyzing FPL' s request two broad areas must be 

addressed: the policy implicationo of granting the re~uest and che 

statutory criteria found in 1366.093, P.S. The policy implication• 

are: 1) the strong preaumption expressed in th• Public Recorda Act, 

Chapter 119, P.S., that the information used by state agenc ies to 

regulate businesses be available to the general public and 2) the 

federal policy as enumerated in the Energy Policy Act of l 99:1. 

(BPACT), Public Law 102-486, 106 Stat. 2776 (1992), that 

competition at the wholesale level will produce lower costa for 

ratepayers and should be encouraged. 

Statutory criteria 

5 . With regard to the first criteria found in 1366.093(3), 

F.S., all of the information which FPL seeks to keep confidential 

has been developed by the utility from assets controlled by it with 

the possible exception of the Scherer Unit 4 data found on the A4 

Schedule which is controlled equally by Georgia Power Company. 

6. With regard to the second criteria, there is no roaaon to 

doubt P'PL' s statement that it treats this information 

confidentially i.1 the routine course of business and does not 

disclose this information to thira parties who call requesting it. 

However, in Pnalyzing this criteria two additional queationa must 
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be aoked: 1) io the information wbioh FPL •e•k• to keep 

confidential available from other public aourcea in the eame detai l 

or subetantially the same detail and 2) can the information which 

FPL seeks to keop confidential be calculated from information 

available from other public sources. If either one of those 

answers is yes, the etatutory criteria can not be met. ' 

7. Schedule M (l), At Burned fuel Colt ($) - The unil: 

specific amount& can be calculated using the fuel i nventory 

information found on FPSC Schedule A-5 coupled with information 

available from PPSC Form 423, neither one of which PPL has sought 

to keep confidential. Plant specific data on fuel coats are also 

reported on PERC's Porm 1 annually. Givan tho fact that best rate& 

for natural gas and coal units remain relatively constant absent 

some change in plant design, and are available from l'BRC Por111 1, 

the per unit as burned fuel costa for each month can be accurately 

calculated from data available from many other sources. And, if 

the as b u rned fuel coat can be calculated, fuel coat par kwh 

(cents/kWH) (Column H) and coat of fuel ($/unit) (Column N) can 

Oestec understands that PPL d oes not agree with this 
statement of the law. PPL stated at the wor~ebop that it •had to 
start somewhere• and that the availability of thie information in 
PERC Perm la, in PBRC and PPSC Porm 4238, on the Florida Broker and 
simply by asking the potential buyer should not influence the 
FPSC'a decision on confidentiality. Indeed, PPL etated that the 
Florida Broker had already reatricted the type of information it 
made public and that PPL would soon petition tho PERC to do the 
same . Unfortunately, case law ia very epecific in thie area and 
statutory ex~tiona from diacloeuro under the Public Record• Act 
do not apply if information baa a l ready been mad~ public. Staton 
v. McMillan. 597 So .2d 940 (Fla. 1st DCA 1992)1 review diemi•ped, 
605 So.2d 1266 (Pla. 1992). 
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also be easily c alc ulated using the information found on Sc hedule 

A4. This information is readily availabl6 and •hould not be 

classified as confidential. 

8. It should also be noted here that the information on the 

St. Lucie and Turkey Point nuclear units should not be kept 

confidential. These units, when operational, produce the cheapaat 

p ower on PPL's systam and thus should co nsistently be the first 

base load unite dispatched. As such, the capacity associated wi th 

these unite should always be totally unavailable for wholesale 

tranaaction•, Abd therefore, not subject to the pressures o f the 

marketplace which lead PPL to file i ta request in this proceedi ng . 

9. Power Sold - Schedule Ab and 6a 

A quick review of the entities to whom power is sold reveal 

that of entitiee listed, all but 3 are municipals or elec tric 

cooperatives. All Florida municipal electric utilities are subject 

t o the provisions of the Public Recorda Act , Chapter 119, P.S . , 

which requires that this type of information in the detail reported 

on the schedule be revealed to the general public upon requeat. 

10. Mr. Dick Basford, a f o rmer manag er a l the Jacksonville 

Electric Authority, verified that this informati on was available on 

a daily basis simply by FAXing a request f o r it. Oglethorpe t>ower 

Corporation and the Saminole Electric Cooperative (SEC) are also 

required by federa l law to reveal this type of info rmation t o the 

ext~t that they a c cept funding from the Rural Electric 

Coopera t i on. Further , Oglethorpe Power' s and the Southern 

Company's who lesale sale and purc hase information ia reported t o 
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and available from the Georgia Public Utilitiou Commisaion . 

11. Enron PC\wer, a power marketer, did not indicate at the 

workshop whether it revealed its pricing in the same detail as that 

found on the A schedule• which are the subject of FPL'e 

confidentiality request. However, PERC requires all power 

ma1.keters to file the following information on a quarterly basis: 

1) a list of new interchange agreements entered into during the 

reporting period; 2) sales and purchases to or from any affilJated 

companies of the power marketer; 3) volume of sales; type of sale 

(firm, non-firm); location (interface); name of purebaser/seller 

and range of prices (high and low) . For a single tranaaction, the 

price filed would be the exact transaction price. This information 

is not only filed with PBRC but routinely reported by the trade 

prooo. e.g., the McGraw Hill publication Power Marketer•• Week. 

12. And, it would be almost imposaible to imagine that if one 

called a power marketer, they would not reveal thia information in 

order to effectuate additional aalea. This information is alao 

currently available from the Florida Brokor at least to the buyer 

and seller with regard to any one transaction. 

13. Power Puroha1od - A9 

Again, with regard to the munieipaliti .. and the cooperatives. 

thie information i1 available under the Public Recorda Act and 

federal mandate1. The information concerning the Southern 

Companies, Oglethorpe Po~er and Municipal Electric Authority of 

Georgia is available from the aeorgia Public Utilities Commission. 

Column 6 (a) end (b) information can be calculated using the A4 
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schedule information plua eatimated dispatch data. That being the 

caoe, mosc of the information in Column 7 can also be derived. 

14. In sum, virtually all of the information that PPL ie 

requeating be kept confidential is either available upon request 

from the buying or selling party or can be accurately calculated 

from readily available data already in the public domain. When 

reduced to ita eaaeoce, PPL iu simply complaining about the fact 

that it is required to compile this data in an easy to use format, 

i.e., that it baa to hand over this data to other power wholeaalers 

on •a oilver platter . • While one can underDt~d PPL'a chagrin, 

however, thia fact does not change the 5366.093 statutory criteria 

for confidential proprietary business information. 

Public Policy Iasues - Public Record• Act 

15. The intent of the Public Recorda Act is clearly 1tated in 

5119.01(1), P.S., •It is the policy of thia atate that all sta~e. 

county, and municipal recorda shall be open f~r personal inapection 

by any peraon . • The Florida Public Service Commission is listed 

specifically as an •agency• aubject to the Public Recorda Act . 

1119.011 (2), P. S. Exemption• frcm tbe Public Recorda Act are 

found in 1119.07, F.S., and do not include the type of information 

which PPL io seeking to keep confidential in Lhio proceeding. Case 

law indioateo that exemption• from diacloaure ahould be conatrued 

narrowly and limited to their deaignated purpose. Barfield v. City 

of Pt. Lauderdale Police Department, 639 So.2d 1012 (Fla. 4th DCA 

1994) . And that statutory exemption• from diacloaure under the 

Public Recorda Act do not apply if information bas already been 
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made public. Staton y, McMillon, S97 So.2d 940 Crla. l ~~ 1992); 

review difmiseed, 605 So.2d 1266 fPla. l DCA 1993). Thus. the only 

basis upon which PPL can request and be granted confidentiality for 

this material is pursuant to 1366 . 093, P.S., which aa an exemption 

to th~ requirement& of the Publie Recorda Act should be construed 

narrowly. 

16. John McWhirter on behalf of the Florida Industrial Power 

Users Group (PIPUG) etated that his clients, large industrial 

customers, wanted to continue to have access to the information 

found in the A4, A6 and A Schedules so that they could evaluate 

PPL's marketing efforts, i.e., make some comparisons. One uuch 

comparison would be to compare the wholesale price at which PPL 

sold its power with the retail price PPL charged for power during 

the same month. Stated simply in this analysis, PIPOG Wt\Dts t.o 

assure itaelf that PPL is using its cheapest generation on ita own 

system and not selling it to the wholesale market leaving large 

customers to pay for the more expensive generation which remains. 

Another calculation is to compare the price of PPL's own generation 

witb the wholesale purchase prices since PPL ehould be buying power 

when cheaper wholeeale power ie available. Bvery ouetomer abould 

also be interested in the ••pread• between what Frio's cost of 

production is and what concurrent wholesale prices are. If thero 

is a significant difference, what are the factors which contribute 

to that difference? 

17. PPL' s response to thie legitimate concern on the part of 

PIPUG is that thie information will continue to be available to the 
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PPSC Staff. However, lhe Public Recorda Act doea not condono ~e 

aubatitution of the evaluation of agency ataffers for that of 

private citizens. In every i~stance aome agency has the 

information available for ita review or it would not be subject co 

the Public Records Act in the first place. 

18. PPL also conceded in che workshop chac "some industrial 

clients" really needed th1s information and PPL bad provided it to 

those clients on a limited basis subj oct to the execution of 

nondisclosure agreements. Neither the Pu!::llic Recorda Act or 

5366.093 make PPL or any other private corporation the judge over 

what and to whom i n formation used in the regulation of ita business 

is revealed. Destec would suggest that any PPL customer, not jusc 

selected large industrial customers, has the right to be assured 

that PPL is providing service at the moat economic price. 

19. Given tho statutory law ciced above and the clearly 

expressed legislative intent in this area, PPL' o argumenta for 

confidentiality should be rejected as contrary to the public policy 

underlying the Public Recorda Act. 

EPACT 

20. Deatec Energy, Inc. is an independent, non-utility 

developer of cogeneration and independent power projects. Deatec 

currently has 19 projects in operation totaling 2900 MW, including 

the Tiger Bay Cogeneration (Tiger Bay) a facility in Polk County, 

Florida. As an independent power producer and power marketer, 

Destec is a competitor of PPL, as well as a potential supplier of 

electrical energy und capacity to PPL. Additionally, Tiger Bay is 
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a supplier of elect:rical energy a.nd capacity to Florida E'owor 

Corporation (FPC) pursuant to a long - term c ontract which utilizes 

Tampa Electric Company's (TBCO) Big Bend Unit 4 fuel prices in the 

calculation of energy payments due to Tiger Bay. Tborefore, Destec 

and Tiger Bay closely monitor the prices that PPL, PPC and TBCO pay 

for both wholeaale power and for fuel to ensuro that Tiger Bay is 

appropriately compensated under the terma of ita power sales 

a g reement and to monitor its relationship to the current wholesale 

market. 

21. One of the basic policy thrusts of EPACT is to sti mulate 

competition at the wholesale level by the creation o f Exempt 

Wholesale Generators (EWGs), Power Marketers and other independent 

wholesalers and giving those wh olesalers access t o traLami a a ion 

faci\ities. In order to implement this coupetitive market, l"ERC 

baa determined that information about trant'miaaion prices and 

availability must be widely diaaeminated. 2 

22. Reduced to the bao i oa, congreaa has made two n1tional 

p o licy doc iaions: that a competitive wholesale market ia go od for 

ratepayers and that a wholesale markot can't develop or thrive 

unless pric ing information io available to everyone who wishes to 

participate in that market. 

23. In applying this nati onal energy policy to Florida a bit 

' This ia exemplified by the c oncept o f Real Time Pric ing and 

pro hibitio n• a gainst a uti li cy giving ice affiliated power marketer 

i nfo rma t ion on the avai lability of transmi ssion which ia n o t also 

available simul t aneously t o every other p ower marketer or BWG . 

-9-

Suzonne Brow'lless. P. A .. 1311·8 Paul Russoll Road. Sullo 202, Tallahassee, Aondo 32301 



of history is neceaaary. FPL states ehat it wiahea to keep thio 

information ser.ret in order to get the •best deal• for ita 

ratopayers with whom it abarea the profit realized from wholesale 

transactions. But why is this aharing arrar.gement in place since 

the FPSC doesn't regulate wholesale sales? I~ is in place beoauae 

the facilities, both generation and transmission, which are used to 

produce this wholesale power are totally in rate base. There is no 

"used a.nd useful• percentage applied to FPL's plants many ot which 

were admittedly •overaized• at the time constructed but put 

completely into rate base to take advantage of •economJes of scale• 

and to meet Florida's anticipated increasing demand for 

electricity. 

24. PPL'a demand for confidentiality is really a request to 

allow a regulated utility to utilize aasets constructed to serve, 

and paid for by, captive, core customers tu •compete• against non­

utility entities who are not provided the same rate of return and 

rate base protections. It might be true that in the short run such 

core customers benefit from fuel aavinga engendered by thia type of 

•subsidized competition•, but in the long run competition is harmed 

to the ultimate detriment of all electric customers. To then 

compound the harm of continuing to provide regulatory protections 

to the utility by not oven alloving the customers which auppoaedly 

benefit to verify that benefit for themselves, is even more 

inappropriate. 

25. Oesteo does not desire to rs=ove or keep competitors from 

the wholesale marketplace. However, Ooo teo doe a believe that 
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competition should take place on a 8 level playing field•. Non· 

utility compotitors do not have the luxury of a~:icking core 

customers with fixed coats, and pricing/competing only to recover 

variable operating exponaea. Neither ahould traditional utili tie a. 

If traditional utilities deaire to compete in the new marketplace, 

they should be allowed to do eo - aa exempt wholesale generators or 

power marketers themaelvea. ~nd as exempt wholesale generators or 

power marketers, they would be required by PERC to reveal the very 

information they now seek to keep confidential. Of courae, to 

secure approval of such activity, PPL would have to ahow lack of 

market power and ensure open, comparable acceea to their common-

carrier t:ranamiaaion systl\lll. This might explain why PPL deairee to 

continue to •compete• under the umbrella o~ regulation. 

26. A viable wholesale market will develcp nationally as 

electricity becomes traded on the exchange• aa a co111111odity and 

commodity indices are established. Many induatry analyata believe 

that theoe indices will be eatablished this year., The PPSC abould 

not be a party to depriving the State of Florida of the benefits of 

the developing wholesale market for electricity. That ia bad 

public policy; both for electric power customer• and the continued 

economic health of the state. 

WHEREFORE, Oeatec Energy, Inc. would requeat that the 

Commission deny the requeat of Florida Power and Light Company that 

selected information contained in Schedule• A4, A6, A6a and A9 be 

' The New York Mercant~le Exchange recenLly received approval 
to offer electricity commodity futures contracts. 
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found to be •confi dential proprietary bu•ine•• information• under 

§366.093, F.S. Further, Deetec requeete that ths Commioeion 

provide clear guidance t o electric induetry participant• that 

competition in the watchword of the day in the electric industry. 

And, that Florida's electric customers will receive the benefits of 

competition through the continued ~fforte of the Commission. 

Respectfully submitted this 12 day of February, 1996 bys 

c:l458 
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CERTIFICATE OF SERVIC~ 

I HEkEBY CERTIFY that a true copy of the Comments of Destoc 

Energy, Inc . filed in Dcokst No. 960001 · 81 on behalf of Deutec 

Energy bas been furnished by o.s. Mail or Band Delivery (•) thia 

__ .~.:fl#.c...:= _ day of February, 1996 to the following individuale: 

Martha Brown 
Division of Legal Service• 
Florida Public Service Commiesio·n 
2540 ShumArd Oak Blvd. 
Tallahassee, FL 32399-0850 

Mr. James A. McGee 
Florida Power Corpora t ion 
P.O . Box 14042 
St. Petersburg, FL 33733 

Joe McGlothlin 
McWhirter, Reeves, McGlothlin, 

Davidson, Rief & Bakas 
117 s. Gadsden Street 
Tallahassee, FL 32301 

Mr. John Roger Howe 
Office of Public Counsel 
Room 812 
111 West Madison Street 
Tallahassee, PL 32399 · 1400 

Mr. Barry Huddleston 
Destec Energy, Inc. 
2500 CityWeat Blvd. 
Suite 150 
Houston, Texas 77042 

Mr. Roger Yott 
Air Products & Chamieala 
7540 Windsor Drive 
Suite 301 
Allentown , PA 18195 

Hr. Ric nard Zambo 
Richard Zambo, P.A. 
598 SW Bidden River Avenue 
Palm City, FL 34990 

Mr. Jamea Beasley 
McFarlane, Ausley, l'erguaon 

" McMullen 
227 south Calhoun Street 
Tallahaaeoe, PL 32301 

Mr. Matthew Cbilde 
Steel Hector &Ld Davia 
215 South Monroe St .• Suite 601 
Tall ahassee, PL 32301 

Mr . Jeffrey Stone 
Mr. Ruaeell A. Baddera 
Bagge " Lane 
P.O. Box 12950 
Peneaoola, FL 32576 

Mr. John McWhirter 
McWhirter , Reeves, Mc Glothlin, 

Davidson, Rief & Bakaa 
P.O. Box 3350 
Tampa, PL 33601-3350 

Mr. Ployd Self 
Meaeor, Vickera, Caparel l o, 

Madaen, Lowia, Goldman " Hotz 
P.O . Bo x 1876 
Tallabaaaeo, PL 32301- 1876 

Mr. c. l!!vortt Boyd, Jr. 
Brvin, Varn, Jacobs, Odom 

" Ervin 
P . O. Drawer 1170 
Tallabaasee, PL 32302 

Mr. Carl Z~orman 
Semino le El ectric Coopera t ive 
P .O . Bo x 272000 
Tampa, PL 33688 - 2000 

Jt u. <..( ~K-
~BrOwnlOSS 
Attorney f o r Destec Energy 
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