
• • 
FLORIDA PUBLIC SERVICE COMMISSION 

Capital Circle Off ice Center • 254 0 Shumard Oak Bo ulevard 
Tallahassee, Florida 32399-0850 

TO: 

PROM: 

RE: 

AGENDA: 

t1 g t1 Q B ld.l 12!.! t1 

April 4 , 1996 

DIRECTOR, DIVISION OF RECORDS AND REPORTING (BAYO) 
~-s: 

DIVISION OP APPEALS (BELTON) ~~ y~l.- ~ 
DIVISION OP COMMUNICATIONS (GRISWOLD) ,~ 
DIVISION OP ADMINISTRATION (SEWELL) r,.p 
DOC1tEr NO. 960191-TL PETITION FOR DECLARATORY 
STATEMENT, OR ALTERNATIVELY, FOR WAIVER OP PENALTY 
I.MPOS&D FOR LATE PAYMEN'l' OP REGULATORY ASSESSMENT PEES BY 
BELLSOUTH TELECOMMUNICATIONS, INC. 

4 / 16/96 REGULAR AGENDA DECISION ON DECLARATORY 
STATEMENT - PARTICIPATION IS t .IMITED TO COMMISSIONERS AND 
STAPP 

CRITICAL DATES: NONE 

SPECI.AL I:NSTROC't'IONS: I: \PSC\APP\WP\960191TL. RCN 

CASE BACKGROUND 

Pursuant t:o sect.ons 350.113(3) and 364.33•. Fl~"•rl 1.• •• • >t.>te,; , 
an:l Rule 25-4.0161 (2), F'l011dil Adminiau oliv•· <.'od•·. BellSouth 
Tc.lecommunlCilt.tono, lrl<'. •u (lltd lSout h or Lhe company' OJ regu latory 
ilnocor.mc rH !eo f o 1· t.hc iaot. six months o f 1995 WLIO due o n J.Jnu;:n·y 
JO , 1996. However, BellSouth did not remit it o ft>c to t:he 
Commission until January 31 , 1!196, which was on•• day late. 
According to the company, although a $2,075,381.80 c heck wao ready 
o n January 30, the fee wno not: mailed or deliveted due to "an 
unusually heavy wo r kload " and "a numbe-r of illnesseo th1L rcsult.~d 
in absences of office personnel." (Pet:ition p. 2) On the morrnng 
oC January 31, 1996, when it: was discoveted that 1 h" lt•c h .Jd not. 
been filed, it was han-! d('liveted to the Commtutl.n. By let:ter 
dated February 5, 19'16, l he <:omm1osion not:ibcd t.hc comp;~ny t:lrat 
ni n <:c Lt.o r~'gulatory assesomcnt. fcc was lace , penally ••nd lnt Ptes~ 
1.1 t.he amount o f $124,522.91 was due 1n accordance Wllh Sec- t i.or. 
350.113( ~ ). Florida Stat.utco. 
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On February 16, 1996, pursuant to Rule 25-22.036, Flo11da 

Admlnistrati·te Code, BellSouth filed a Petition fot· Declaratory 
Statement, o r Alternatively, for lo/aiver of Penalty concetning lt:s 
regulatory assessment fcc. BcllSouth seeks a declaration that it 
"has • substantially complied' with (Rule 25-4. 0161) and that no 
penalty and assessment of interest is appropriate. Alternatively, 
BellSouth requests that the Commission find that any tardineo~ is 
excusable under the circumstances, and so minimal that it would be 
inequitable to assess a penalty . • (Petition p. 5) 

DISCUSSION Of ISSQES 

I SSUE 1: Should the Commission grant BellSouth • a pet i L 1on for 
declaratory statement ? 

RECOMMEHDATION: Yes. Lhe Commission should grant Be llSouth • & 

petition for declara~ory statement, but should decline to make the 
declaration requested by BellSouth. Instead, the CommlSsion should 
dec] are that under the facts and circumstances ot this case 
BellSouth filed its regulatory assessment fer late and must pay the 
resulting penalty and inte1est mandated by statute and the 
Commission ' s rule. 

STAPP ANALYSIS: Section 350 113 (3), Florida Sl:al<~tf"S, prov1des 
that • (e)ach regulated company under the jurisdiction of the 
commission shall pay ro the commission wit~.in 30 days 
following the end of each E;-month period • a regulatory 
assessment fee. Section 364.336, Flor1da Statutes, establishes the 
maximum fee the CommtssJon may charge and reitPrates that 1L i.s due 
•within 30 days follow1ng the end of each 6-month period . . . • 
Fur·thermore, Rule 25-~ .0161 (2). Flor.1da Admintotr<~ti.ve Code, and 
the regulatory assessment form incorporated 1nto tne rule by 
reference state that the fee is due each January 30 tor l h· r••r·a , ,J 

July 1 thrcugh December 31 for the prec..,ding yc..ar. Fau.olly, the 
Commaonaon con.plicu with the auquu·cment in Section J'>O.IlJ (4) by 
not1Lying BellSouth of the due date at least 45 days prior to the 
!ec being due. 

In addition , Section 150.113 (4). F'loridn SLiiL\III'U, rn<~nd.Jt••t,a 

th<~t l( a tcgulatory aoucaomcnt tee is paid late, Lh~ Commission 
must charge a penalty pl~s interest: 

If any regulated company fails to p'ly the 1 cquilcd fcf· l>y 
such date, the corr,ission shall estimate the a"' mt -:>i 
tee due from such lnfo.:-matlon as it may be o:able to obt.un 
from any sourc~ and ahpll add 5 percent o! such amount to 
the fee as a penalty if th•! failure is for not m re l nan 

. 2 -



• 
DOCKET NO. 960191-TL 
DATE. Apr~l 4, 1996 

• 
30 days, with an additlonal 5 percent for eilch additional 
30 days or fract~on thereof during tnc time in wh1ch ~he 
failure continues, not to exceed a total pennlty of 25 
percent. The Comm~saion shall collecl lh" J,.,. ,,nd 
penalty, plus lnlctout <.~nd <.~ll costs of collection, !tom 
t.he regulated company. However, no penalty shall be 
added to the fee i! a return is made and t.he fee 1o paid 
before the date fixed ln the notice given by t.he 
commission. 

(Emphasis added l The Commiss1on•s Rule 25-4.0161(5) atates "(t.Jhe 
delinquency of any amourt due to the Commission from t.he company 
pursuant tc the prov .. sions o( s. 350.113, F S., and thts rule. 
begins with the first day after any date establlllh<'d no the dee 
date e1ther by operat1on < f thts tule or by an ext.• nu1on pursuant 
to thliJ rule. • 

BellSouth argues that the facts here are simtlat lo t.h•· (.JetE 
before the Commission in In rc; Reouest for rullnn 01. in the 
altern11t i ve , pet1t 10n for declaratory stotem~>ot 01 other 
appropriate act ion regarding penal t:y imposed by f' loridp-E?.Wllli 
Seryice eomnission for late payment of regulatory nsqgssmgnt fees 
by GTE Florida Incoporated, Order No . PSC-95-0364 ·rOF TL, 95 
r.P.S.C. 3: 429 (1995), amended by Ord~r No. PSC-35-0JG4A · VOV TL, 95 

F.P S.C. 4 :1 (1995) . However, the GTErL decif'ion involv~d very 
d1!ferent circumstanceD. In that case, the regulal~ry assesament 
(ee ill question was due on a Saturday and GTEFL hand delivered it 
to ~he Commission the follow1ng Monday. The Commios1or f ound that 
GTEFL t:imely pa~d its fee. It reasoned •(t)he 1ulc 1s a1lent an to 
the appropriate procedure when tne due date falls on ~ Saturday. 
We believe that Rule 25-4.0161, F.A.C., permits a utility to file 
lts regulatory assessment fee and report on the f ol low1ng Monday 
when the due date is a Saturday.• 95 F.P.S.C. 4:2. 

In the instant. case, t.here i~ no question t.hat. t.hc regulatory 
l f.l~ll'6smcnt fee was due Tuesday, January .lO, l99G, and t.hat. 
BellSouth filed the fee one day late. Therr•fore, BellSouth's 
reliance on the GTEFL decision is unfounded. 

Thf' Company also arguca t.hnt no penalty 01 inL,..lNlt. ohould be 
11oscssed here because the •prompt remedy1ng• of t.hl:J "tsOldted 
lnctdent• caused no damage. (Petition p. to) Bcl'South also 
asserts that "by hand-delivering the fee the morning o! Jwuuy ll, 
1996, BellSouth ensured that the Commtsslon rc- ,. v·l tlw !•·•· 
<'ntlicr Lhan it would IMVI' I! Ut•ll!;outh had pootmiukcd ond m,ulea 
it lh<• day be!ore (dnd, l.la:tcl.>y, technically comp11e<i wt th ~;;he 

tul~ l .• (Petition p. 4) Accord1ng to tne company, the $124,522.91 
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penalty and interest ia "simply an ineouit al>l• 1mount fot 1t to t;e 

penalized f o r a marginal tardiness tn the til1ng of the fc~.· 

The Comml ssion. however, docs not have tht: d1scret10n t· w.t,"e 
or decrease the pe nalty and i n terest a ssessed (or the late payments 
of regula t ory assessment f e es. ln r e : Re gueuL fo z w,u vcz of 

penalty and interest added to reqy latory assessment fees Lor 1969~ 
by St. Georg e Island Utillty Comoi)ny . Ltd. 1n Ennk lln Coynty. 
Order No. 2~ 290, 91 F P.S.C. 3:695, 696 (1991) ("Nel.ther the f'loud ... 
.:;tatutes nor the Comm1ssion Rules provide the ':OmmlBSlOn .,..lth any 
discret!on to waive fees , penoltics or lnLereot."l If th~ 

Legislature h ad intendt!d for the ComMission to hnve t he dlSCrf'tlOn 
to waive pe na lties a nd inte r est, it would lwv..! speclfically 
provided tha t authority as it hat> done for tl.e Department of 
Revenue. Section '12.12( 4 ), F l o r ida Statutes. 

Accordingly . staff recommendo the Comm1::ston declaa • hslt 

under the facts and circumstances of thts caue. BellSouth filt:d lts 
regulatory assessment fee late <1nd must pay the penalty and 
in t erest requi r ed by Section 3SO.ll3( 4 ) , Flor1dn Statutcu, and Pule 
25- 4 .0161(5), Florida Administrative Code. 

I SSUE 2: Should the <":>mm1ssion waive tho! penalty assessed against 
BellSouth f or paying .ts regulatory assessment [ ec one day l~tP? 

BECQMMENOATION: No. If the Comm 199 i 011 accept ll ut ... ll's 
recommendation in Issue 1. th1s i.ooue i11 r endcn:d moot. 

STAFF AHALYSIS • I! th<' Commi sa ion approves ota f f • s recomrn••nd.o: '"'" 
1n Issue 1, it will have found that the Commlnuton do••u •• 1 h.Jv.
the authority tv WillV<' penalttca ,wd lnlf·r••ot when" IC':JU11ted 
C"mp<lny in.ldvertf.'ntl y p •YB 1 ts 1 egulatory assessment ',.e onr• -:!ay 
ldtc. Therefore, llellSoutn ' s request for the Ce~mm1ss1on to w,tlV<
the penalty in this case would be render ed moot. 

ISSUE 3: Should Lhto docket be c:loocd? 

STAff R8COMMEH!)ATION; Yes. the docket should be closed 1ft•'' tht• 
Comm1ssicn 1ssues its order disposing of thin :n.111c: <~nd .. xpz:.lll On 
of the t1me p r ovided for recor.Bldcti\tton 

~-.ANALYSIS: ln declar.:~Lot·y statement prot.:eedinqs the 
CommuwJ on may close the docket upon iSGi'..,nCt' o1 the o: cl•·• ,,n-t 
~xpiraLlon o f the time provided f oz reconsid,.tntton 
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