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BEFOR.E THE FLORIDA PUBLIC SERVICE COKHISSI?N .-RECOROStREPORTINC 

ln Re : Pet itions of Mad Hatter 
Ut i lity a nd Lake Heron Partner s hip 
fo r Amicus Cu r i a e Brief to be Filed 
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Judicial Circuit for Pasco Cou nty 
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LAKE BERON PARTNERSHIP' S PETITION FOR AMICUS CUR IAE BRIEF 

Lake Heron Part nersh'p , pursuant to Commission Rule 25-

22 . 03 6, Florida Admin istrative Code, he r eby pe titions the 

Commission to i ss ue an amicu s curiae brief setting fort h t he 

Commission ' s advice and act ion on certain issues posed in the 

case styled Lake He ron Partne rship v. Mad Hatter Utility , Inc . 

and Pasco County, Ca se No . 95 - 2958CA/Y , nuw pending in the 

Circuit Court in and for Pasco County . (A copy o f t h = Compla int 

is i ncluded herewith as Attachment A. ) This Petition proceeds 

with a summary of what Lake Heron Partner~ h ip ("Lake Heron") 

be l ieves is the advice tha t is appropriate and necessary to 

ast.ist Lhe Court J n rosoJ vJng Llle d isputes before it a nd pres ent s 

more detailed di scussion of the procedura l backgrou nd of the case 

and of t he issue s raised . En s upport o f it s request, Lake Heron 

states as follows . 

S UMMARY 

rn ournmary , Lake Heron res pectfull y r eques ts that t he 

Commission authorize its Staff to file with the Court an amicus 

CJ!.l iQ.£ brief advising the Cour L as follows : 
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l. The FPSC is without jurisdiction t o order Pasco Coun~y to 

ref und monies to Lake Heron or to any residents of Lake 
Heron's developments in Paoco County. 

2 . The FPSC has no jurisdiction to interpret t he buH 
wastewater treat~en t service agreement bet ween Mad Hatter 
and Pasco County . This jurisdiction lies in the courts . 

3 . Lake Heron and residents of Lake Heron ' s developments are 
paying twice for ce rta in capi tal costs associated with t he 
County' s wastewater system, once through impact fees and 
once through t he capital recovery surcharge incorporated 
into Mad Hat t e r ' s wastewater treatment r ates . 

4 . Mad Hatter i s not presently under any obligation to refund , 
or otherwi s e give c redit to , Lake He ron r= any of the 
reside nts of Lake Heron's developments any amounts that may 
be refunded , rebated, or credited to La ke lferon by Pasco 
County. 

5 . If the Court should determine that ~ad Hatter must revise 
its tariff in orde r to correct the injus t ices complained of 
by Lake Heron , Mad Hatter could s eek the Commission's 
authority to make such modifications via any o f the means 
provided i n c hapter 367 , Florida Statutes , and the rules 
promu l gated pursuant thereto . 

PROCEDURAL HISTORY 

Lake Heron Pa rtnership is a Florida gen eral partnership 

engaged i n real esta te development , with its pr incipa l place of 

bu o:;incr;s in Pasco County , Florida . Lake Heron ' s address is : 

Lake Heron Partnership 
Post Office Box 97 
Lutz , Florida 335 49 . 

Copies of all pleadings , notices , orders and other documents in 

this proceeding should be delivered to : 

Robert Scheffel wright 
Landers & Parsons , P . A. 
310 West College Avenue (ZIP 32301) 
Post Office Box 271 
Tallahassee, Florida 32302 . 
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Lake Heron is the developer of the La ke Heron development i n 

Pasco County, which development is located withi r the s e rvice 

area of Mad Hat ter Utility , Inc . ("Mad Hatter· or "MHU") . Lake 

Heron is a custcmer of Had Hatter and pays wastewater (sewer) 

impact f ees to Pasco County. Pasco County is a political 

subdivision of the State of Florida . Mad Hatter is a Florida 

corporation with its principal plac e of business in Pasco Counry, 

Florida . Mad Hat ter is a u ~..ili ty withir the meaning of section 

367 .021 ( 12 ), Florida Statutes , engaged in the busineso of 

providing wa ter and wastewat er s ervice . Mad Hatter is a Class 

··s·· utility s ub ject to the Commission's jurisdiction over wa r.er 

and wastewater utilities pursuant to chapter 367 , Florida 

SLatut'eB. 

On Hay 25, 1995 , Lake Heron fil ed its complaint , wh ich 

initiated t he pending lawsu it, against Pasco County and Mad 

Hatter , al l eging (1 ) t hat La ke Heron has p~id Had Ha tter 

substanti al moni es , through Mad Hatter ' s rates , that are directly 

attribu tabl e to t he capital coots of Pasco County' s wastewater 

treatme nt s ys t em , and also (2) that between Ja nuary 1993 and 

February 1995 , Lake Heron has paid Pa s co County more than $91 , 000 

i11 sewer impact fees directly attributable to t he same wastewater 

treatme nt s yst em capital costs. Lake Heron ' s ouit also alleges 

lhat Lake Heron should only pay impact fe es , 01 th" capital coots 

t:hat impact fees are designed to recover , one time , i......!L, , either 

to Mad Hatter through the capital recovery surcharge component of 

its rates or to Pasco County through its sewer impact fees . Lake 
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Heron's suit seeks darnages, declaratory relid, and injunctive 

relief from the Court . 

Mad Hatte r and Pa sco County both moved, individually , to 

dismiss Lake Heron's Complaint . oy order dated September 27, 

199 5 , the Court denied both motions to dismiss but , on its own 

motion , abat ed the pending action for six months "during which 

period the parties hereto should file wit h the Florida Public 

Scrv ice Conunis sion whatever action or request deemed appropr lat e 

in order to solicit the advice or action of the Florida Public 

Service Commission regarding the issues raised herein by the 

p leadi ngs as they re l ate t o Defendant , MAO HATTER. " A copy of 

this orde r i s included herewith a s Attachment o . 

Last October, Mad Hatter's a ttorney s en~ the Commis~ion 

Stuff a lett€!r by which he indicated the utility's posll. ione on 

th•l issues a s Mad llaLter p~rceives them. During the remainder of 

the abatement , the parties diligent l y attempted to settle Lheir 

disputes , during which time no further action towa r d soliciting 

tht: Commission' s advice or action was ta ken. Unfortunately, 

these s ettlemen t discussions , wh ich conti nued unti l la te February 

1996, were unsuccessful. On Ma rch 12 , 1996, upon a stipulated 

J~otion from all three parties, t he Circuit Court entered lts 

order granting a further abatement of the lawsuit 1n order to 

cJivu the parties an opportunity to seek. and obtain the 

Conunission's advice and action as contemp lated by the i ni tial 

order abating the action . On Ma rch 21, 1996 , Lake Heron also 

!urnish~d a letter to the Commission Staff set ting forth wnat it 
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believes t o be t he appropriate adv ice for the Commission to give 

ttlc Court. 

T~ the best knowledge of Lake He ron · s undersigned counsel , 

Pasco County has not fi l ed any pcoce ss wit h the Conunission e i ther 

outlini ng i t s positions on the issues or requesting the 

Commission ' s advice and a ction the reon . 

FACTUAL BACKGROUND 

On February 11 , 199 2 , Mad Hatter and Pa sco County execu t ed 

an agreement whereby the County would t r eat and di s pose o~ 

wastewater col l ect ed by Mad Ha tter , and Mod Hatter would pay o 

bulk wastewa ter trea tment charge f o r t l1is s e rv i ce. The basic 

bulk wastewa ter s ervice ra t e c ha rged by Pasco County is $4. 12 per 

t.houunnd gallon s of wastewater rece ived for t r eatment. ; one dollar 

($1 . 00) of the $4 .12 p e r t housa nd gallons charge is fo r a 

"capital recovery surcharge , · the purpose of wh ic h is to pay for 

the capi t al expansion costs of the County' s was tewater s ystem. ' 

Pasco County also col l ects impact fees from some devel ope r s , 

in<.:ludi ng La ke Heron , to recover the c ap ital expan s ion costs of 

its was tewater system; Pasco requires deve lopers to pay these 

impact fees before it wi l l i ss ue conot ruction permits . 

Between January 1993 and August 1995 , Lake l!cron paid more 

than $100 ,000 in wastewater s yst em impac t fees to rab~o County. 

Sjnca August 1995 , Lake Heron ha s pai d an additiona l $78 , 7 45 for 

1 Lake Heron understands that. Pasco Coun t y has reduced Its 
bul k wastewa ter service charge , but thot the Sl.OO c apito l 
r ucnvc ry su rcllo rgo romalnu ln uff cct ou port o f t.ho new, lower 
tO Ll! . 
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impact fees into the registry of the Circuit Court for Pasco 

County pursuant to that Court's order . During this same period , 

Lake Heron has paid Mad Ha tter for wastewater treatment serv ice 

for i ts own accounts , and the residents of Lake Heron's 

developme nts have likewise paid Mad Hatter for wastewater 

treatment service. The rates paid by La ke Heron and the 

residents of its development s have incl uded the $1 . 00 per 

thousand gallons capital recovery surcharge that is embedded ) n 

Mad Hatter ' b rates. Pasco County may have made refunds of ~uch 

capital recovery su r charge payments to Mad Hatter or otherwise 

credited the bills s ubmi tted by the Cou nty to Mad Hatter for bulk 

wa stewat er treatment service, but neither Pasco County nor Mad 

Hatter has made any refunds or given any bill credits either to 

Lake Heron or to the r esidents of Lake Heron' s deve l opments . 

DISCUSS ION 

The matters befor e the Court pos e s eve=al issues relating to 

the Commission ' s jurisdiction , factual issues regarding the 

recovery of the capital costs of Pa sco County ' s was t ewa t er 

treatme nt system, Mad Hatter's obligations under currently 

effective Commission rules and ordera , and options for Commiss ion 

action that might correct the inequities idenLified in Lake 

Heron ' s complaint . These are addressed below. 

A, JurisdictionAl Issues 

La ke Heron believes that the Commission can properly adv ioc 

the Court as to its juriadiction over Pasco County and t ho bulk 
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wasLewater s ervice agreement that is the source of tl1e di sputes 

before the Court. Lake Heron r espectfully s ubmits that thP. 

foll owi ng s tatements accurately summarize these ju risdict ional 

matters . 

~ The FPSC is wi thou t jurisdiction t o order Pasco County to 
refu nd monies to Lake Her on or to any residents of Lgke 
Heron's developments i n Pa sco Count y. 

L. 1'he FPSC has no jurisdiction to interpret the bul k 
wastewater treatment s et vice agreeme .• t between Mad Ha tter 
and Pasco County . This jurisdiction lies i n the court s . 

Certain disputes in the case before the Cou r t revolve a~ound 

whether Pasco County or Mad Hatter ~hould be ma king r efunds to 

Lake Heron a nd the resident s of its devel opments , and what is 

r equired in t his regard by the bu l k wastewater servi c e ag reemen t 

bet ween Mad Hatter and Pasco County . For exampl e, a s s t ated by 

Had Hat~cr, "After Lake Heron raised this issue (relati ng t o 

doubl e payments for wastewater treatment sys t em capital cos ts) , 

th e County re f used any responsibility, and claimed that it is Mad 

Hatter ' s responsibility to refund th e $1 . 00 per thousa nd to the 

cus tomers who pay i t." Letter from Gerald T. Buhr, Esq . , Mad 

Ha t ter ' s attorney to Rosanne Capeless , Esq . (October 10 , 1995) at 

2 . Mad Ha tter , on the other hand, takes the following pos ition. 

Wi th regard to Mad Ha tter's pos ition on the 
ma tter, Mad Hat t er be lieves tha t the $1 . 00 s hould be 
refunded to the new home owners , bu t that the refu nd 
should be made by the County. Pasco County is th e only 
party that knows which customers are en titled to a 
refund , and how much refund thoy aru entitled to 
receive . Pasco could make such refunds wi thout much 
effort once a year, or more of t en. 

Letter from Gerald T . Buhr , Esq., to Rosanne Capeless , 
Esq . (vctober 10 , 1995) at 2 . 
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La ke lteron believes that it will assist t he Court f or th~ 

Cornmission to clarify its j urisdictiona l posi t i ons with respect 

to these matters by advising the Cou rt (1) that the Commission 

has no jurisdiction to order Pa sco County to make any refuuds t o 

Lake Heron or to the residents of i t s developments, and (2) that 

the Commi s sio n does not have the jurisdiction to interpret the 

bulk wastewater service agreement between Mad Hatter and the 

County . 

The fi r st point is obvious , in that Pasco County is clearly 

not a utilit y s ub j ec t to the Commission 's jurisd ic t ion . Pu r suan t 

to section 367.011(2), Florida Statutes , the Commission has 

"exclusive jurisd iction over each ut ility wi t h respect to i t s 

authority, se rvice , and rates . · Section 367.02 2(2) clearly 

excludes from the Commission's regulatory jurisdiction "[ s )ys tems 

owned, opera ted , managed, o r controlled by governmental 

authorities" such as Pasco County. 

The second point is almost equally obvious , i n that t he 

s ubject bulk serv i ce agreement is a wholesale s erv ices agreement 

between a utility and a su pp lier of serv ice s to t he util ity. As 

such , the prudency ~nd reasonableness of the agreement ere 

su b ject to the Commission ' s review for purposes of d etermi ning 

the utility ' s rates (~, the Commission could disallow r ate 

recove r·y o[ unreasonably high payments to t he County), but the 

Commission does not have t he jurisdiction t o interpret the 

agreement a s between Pasco County and Mad Hatter. This is within 

t he exclusive jurisdic tion of t he courts . See , ~' ln Re : 

8 



• • 
Petition of Tampa Electric Compa ny for Declaratory Statement 

Regarding Conserv Cogeneration Agreement, 65 FPSC 3 : 229 (Order 

No . 14207 , March 31, 1985) (The Commission agr eed "that matters 

of contractual interpretation are prope rly left to the civil 

courts . · 85 FPSC 3 : 232) ; Peck Plaza Condominium v. Div ision o f 

Florida and Sales and Condominiums , Departm~nt of Business 

Regulation , 371 So . 2d 152 (Fla . lst DCA 1979) ("It is to the 

judiciary that t he citizenry t urn s when t he ir rights under a 

documents are unclear and they des i r e an interpreta tion 

thereof . ") While section 367 . 121 gives the Commission 

"judicial powers . . . necess ary or convenient to the full and 

comp lete exercise of its jurisdiction and the enforcement of its 

orders and requirements , · the Commission's jurisdiction does not 

ex tend to Pasco County or to the interpretation of contracts 

between regulated utilities and unregulated suppliers of goods 

and s ervices that util ities use a s inputs to their Commission 

regulated s e rvices . 

B. Lake Heron's Overpayments for wastewater System Costs 

Lake Heron believes that the Commissio n co n properly advi se 

the Court of the a ctual or apparent effects of the combination of 

impact fees paid by La ke Heron to Pasco County and retail rates 

paid by Lake Heron to Mad Hatter tha t include a s pecific 

component "a ttributable to impact fees.· Lake Heron respectfully 

suggests that the f ol lowi ng accurately states the substant ive 

effec t s o f the payment of both impact fees .and retajl rates that 

incltade a component opecifically recognized by t he Commioolon ao 
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being ·attributabl e to impact fe e s .· 

d.:_ Lake Heron and residents of Lake Heron ' s developments pre 
payi ng twice for certain capital costs associated with the 
County's wa s tewa t e r svstem . once t hrough impact fees and 
once through the capital recove ry surcha rge incorporated 
into Mad Hatter's was t ewa t er treatmen t rates. 

There is no dispute that Lake Heron has pa id s ubstant ial 

wasL ewater impact f ees to Pasco County , the purpose of wh ich, 

like service availabil ity charges paid t o Commission-regulated 

utilities , is to pay for tne capital c~ s ts of expanding the 

County ' s wastewater t reatment s ystem . There is likewis e no 

dispute that "(t)he bulk service agreement be tw~en MH U and Pasco 

County reveals that of the $4.12 per thousa nd gallons charge , 

$1 . 00 i s attributable Lo impact f e es . " Order No . PSC-93 - 0295 -

FOF- WS at 42 . Inevitably and inescapably , then , ua ke Heron pays 

tl1e impact fees - - indeed , it must be for e it can obtain its 

const ruction permits -- and the n , either Lake Heron or the 

residents of its developments also pay r etes that include the 

surcharge of $1 . 00 tha t i s attributable to the some impact (ces . 

La ke Heron asks the Commission t.o advise the Court. tha t , a s 

noted i n the Commission's order i n MH U' s rat e case , "of the $4. 12 

per thous and gallons charge , $! . 00 is at tributable to impact 

fees , - Order No . PSC - 93 - 0295 - FOF- WS at 42, and that thi s 51 .00 

pet thousand charge is embedded in 11ad Hatter's retail nn.es . In 

light of t he Commiss ion' s express recognition that $1 . 00 of the 

b ulk waotewater service charge is "attributable to lmpacL feos , · 

and taki ng as given Lake Heron 's undisputed assert ion that. it has 

paid substantia l impact fees to Pasco County , Lake Heron a s ks the 
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Commiss ion to advis e t he Court that Lake Hero n, or its renLdcnts , 

or both , are paying twice for the same th ing , ~~. Pasco 

County ' s wa s tewater treatment s ystem capi tal tosts (or at least 

impact f ees rela t ed thereto). 

C. Had Hatter ' s Obligations Under Currently Effec tive 
Commission Rules and Orders 

Lake Heron believes and respectfully sugges ts that it would 

assist t he Court for th e Commission to advi se the Court a s to Mad 

Hatter 's obligations under current l y effecti ve Commission ru l es 

and orders . Lake Heron believes t hat t he fo l lowing s tatemen t 

accurately ref l ects MHU ' s obligAtions . 

~ Mad Hatter is not present ly under any obl i ga tion to r e! und , 
Qr otherwise gi ve credit to . Lake Heron or a ny of t he 
residents of Lake Heron ' s development s any amou nts t hat may 
be refunded . rebated , or c redited to La ke Heron by Pasco 
County . 

By Order No. PSC - 93 - 0295- FOF - WS, th e Commission grant:ed Mad 

Hatter the authority to inc rease certain r a tes and charge s . That 

order does not require Mad Hat ter to refund any part o f the rate s 

paid to MHU ba s ed or1 , or t o give credit to Lake Heron or any 

r esidents of Lake Heron ' s deve lopments for , wastewater (sewer) 

.impact fee s paid to Pa sco County , nor does any Commission rul e 

ror}lli rn 11ad Hal t or lfl do oo . Ac cord i ngly , Htld l!attur ' u t ariffs 

developed pursuant to Order No . PSC- 93-0295-FOF- WS do not provide 

for any refunds or credits bas ed on wastewater impact fees paid. 

D. Potential Commission Action 

Lake Heron takes t he position that this ma tter s houl d be 

appropriately tcsolved by the Ci rcu i t Court i n and for Pa sco 
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County. According 1 y, L<~kc lloron does UOl 1111lo. lho <.:ommlns ion l<•r 

nny ndvl.co or nct\1111 on Lhio issue other t1an a statement as L•> 

~ouuible avenues for further action by H<1d H<!tter to adjust iLb 

raLco , ll the Circui t Court determines that ouch odjuotment ir, 

the appropriate resolution of Ll1e iaS11es before it . Lake Heron 

believes thPt the following statement Gccur<~tely reflects the 

procedural options available to Had Hatter 11 tho Court should 

order it to seek to ad j•IUt its rate .. as part o! tho reoolution o: 

this dispute . 

~ If the Court should determine that Mad Hatter must revise 
its tariff in order to co>rect the inJustices complained of 
by Lake Heron. Mad Hatter could seek the Commission's 
authority to make ouch modifications via any of the means 
provided in chapter 367 . Florida Statutes , and the rules 
promulgated pursugot thereto. 

Thio statement simply indicates that, i[ tho Court ohould 

determine that Mad Hat ter must rev ise its tariff in orde r to 

correct the injustices complained of by Lake Heron , ~. if the 

Court determines that such action wc;-e r equired unde r the MIIU 

Posco County bulk scrvico agreement, Mad Hatter could seek the 

Commission's authority to refund , or otherwise give appropriate 

credit for, monies or credits received from Pasco County in order 

to avoid the double collection of sewage treatmen t capital costs . 

Mad Hatter could seek ouch authority by any of tho meano provided 

in chapter 367, Florida Statutes , and the rules promulgated 

puruuant theret o, inclcding: a general rate proceeding pur suant 

to s ection 367 . 081, a proceeding uoing the Commission's proposed 

oguncy action procedure pursuant to section 367 .081(8 ), a limited 

proceeding pu r suant to section 367.0822, or a pe~ition to modify 
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its tariff pursuant to Commiss ion Rules 25-22 . 036 and 25 - 9 .004, 

Flor i da Administrative Code. 

CONCLUSION 

WHEREFORE, based on t he foregoing, La ke Heron res pectful ly 

a s ks the Commission to d irect its Staff to file an am3cus curiae 

bri ef with the Circuit Court: (l) advising the Court of the 

Commission's jurisdiction with respect to t he issues i n La ke 

Heron v . Mad Hatter and Pa~co CounLy, : :!) advising the Court that 

Lake Heron and the resident s of t he Lake Heron developmen t are 

apparently paying t wice for wastewater treatment system capital 

costs, (3) advis i ng the Court tha t Mad Hatter i s noL under any 

ob l igation to refund monies a ssociated with this double paymen t 

to l-a ke Heron or it s residents , and ( 4 ) advising the CourL of the 

p rocedural opt ions available to Mad Ha tter f or a ddressing this 

situation, a s described above . 

Res pectfully s ubmi tted this 24 th day of May , 19 96. 

~~~~#F~~~~tRobert Scheffel wr· 
Florida Ba r No. 96 1 
LANDERS & PARSONS, P.A. 
310 West College Avenue (ZIP 32301) 
Post Office Box 271 
Tallahassee, Florida 32302 
(904 ) 68 1 - 0311 

Coans el fo r Lake He ron Partnership 
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•CERTIFICATE OF S ERVICE 

I HEREBY CERTI FY ·t hat a t rue a nd correct: co;>y of t he fo r egoing 
has been served by ha nd delivery ( * ) or by Uni ted,~tes Mail, 
posta~, on the foll owing t ndividua ls this~ay of 

----~~~~~~---· 1996: 

Rosanne Capeless , £squi r e • 
Div i s i o n of Legal Serv ices 
Florida Public Service Co mmission 
Gunter Bldg ., Room 370 
254 0 Shumard Oak Bl d. 
Ta l lahassee , Florida 32399- 08 62 

Gerald T Buhr , Es quire 
Northfo rk Professional Cen ter 
1519 Dal e Mabry. Suite 100 
Lutz, FL 3354 9-1647 

Walter Mathe ws , Esquire 
Ass i stant rounty Attorney 
Pasco Count y Governme nt Center 
7530 Little Road 
Ne w Port Ric h e y, PL 34 654 

Gerald A. Figurski , Esquire 
Figurski & Ha r ril l 
2 4 35 U. S . Hi ghwa y 1 9 N . 

Suite 350 
Hol iday, FL 346 91 
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IN THE CIRCUIT COURT IN AND FOR PASCO COUNTY, FLORIDA 

CIRCUIT CIVIL NO. 

LAKE HERON Partnership, 
a Florida g eneral partnership, 

Plaintiff , 

v .s. 

HAD HATTER UTILITY, INC . 1 

a Florida corporation, 

and 

PASCO COUNTY, a political 
subd i v ision of the State of Florida, 

Defendant s . _________________________________ ! 

C 0 H P L A I N T 

LAKE HERON Partnership, a Florida general partnership , by a nd 

through its undersigned att orneys, hereby sues MAD HATTER UTILITY, 

INC., a Florida corporation , and PASCO COUN'l'Y, a poliU cal 

subdivision of the State of Florida, and states : 

COUNT I - DECLARATORY RELIEF 

1 . This is an action for declaratory r elief p ursuant to 

Chapter 86 , Florida Statute s , which seeks mone tary damages in 

excess of $15,000 . 00 . This Court has jurisdictio n. 

2 . W\KE HERON Partnership , is a Florida General partnership, 

(hereinafter ""LAKE BERON"") , wi th its principa l office located in 

Pasc o County , Flori da . 

3 . MAD HATTER UTILITY , INC. is 11 Florida corporation , 

(hereinafter "MAD HA1"l'ER") , with ito principal of fico locntod ir> 

Pauco County , Florida. 

4. PASCO COU'NTY i s a political subdivisi on of the State of 
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• • Florida , (hereinaf ter "COUNTY") . 

5 . LAKE HERON i s d eveloping a mult i-famil y residential 

p roject i n Pasco County, Florida, which project :.a located on the 

real property, (herei nafter "Property"), described in Exhibit A and 

made a part o f this Complaint for all purpooes . 

6 . The wastewater from LAKE HERON is collected by MAD RATTER 

a nrt then transmitted to COUNTY for dispooal. 

7. On Ma r ch 29 , 1994, LAKE HERON end MAD HATTER execvted an 

agreement regarding wastewa~er service. A copy of this agreement 

is attached to this Complaint as Exhibit B a.nd made a part of this 

Complain t for all purposes . The rate LAKE HERON is charged f or 

waotewater service is $4 . 1 2 per thousand gallons. 

B. This per thousand gal lon rate is established pursuant to 

the agreement betwee n HAD HATTER and COUNTY i dentified hereinbelow. 

9 . On February 11 , 1992 , MJ\0 HATTER and COUNTY executed an 

ag reement for COUNTY's disposal of the wastewater c o l lected by MAD 

lnJ\TTER. A copy of this a greement is attached to thio Complaint as 

Exhibit C and made a part of this Complaint f or all purposes . 

10 . One Dollar ( S 1. 00) o f this $ 4 . 12 per thousand gallo:-~ 

c haryc is for a "capital recovery surcharge" . The purpos; of th is 

ct~pi tal recovery surcharge is to pay for the capital expans ion 

c o sta o( the COUNTY's wastewater system. 

e <Jll i vale nt o f t he COUUTY • s Sewer Impact Fee. 

This charge is the 

11 . In pursuing each phase o f its developmen t , LAKE UERON 

muaL c o nstruct sewer lines bu t first muot secure fr om the Florida 

Department of Enviro nmental Protection a permit. Such permlt must 
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b e executed by tho utility providifig the wastewater aervice. In 

t h is case , t he utility is COUNTY. 

12 . Prior to executing any such permit applic a t i on , COUNTY 

requires LAKE HERON to p a y upfront sewer impact fees . Withou t s uch 

payme n t , COUNTY will not execute the permit application and tho 

Flor ida Department of Environmental Protection will no t i asue the 

permi t. 

13 . LJ\KE BERON is paying $921. 00 in sower impact fee s t C' 

COUNTY for eac h unit and is also paying MAD HATTER impact f e e s by 

being r equired by MAD HATTER to pay tho $1 . 00 p e r thous and gallon s 

capital recovery a u r charge . 

14 . LAKE !lEnON has advised both HAD BATTER nnd COUNTY of the 

un fairness of paying such impact fe e twice. 

lS . COUNTY advises LJ\I<E IIERON that COUNTY ~ s to collect such 

impact fees and MAD HATTER is not to collect the capital reco·very 

surcharge . COUNTY states its agreement with HAD BATTER so 

pro v ides . 

16 . MAD HATTER advisee LAKE BERON that COUNTY i s not legally 

i n te rpreting tho contrac t between COUNTY and MAD flATTER and , 

further, MAD BATTER is required by the Fl orid a Service Commission 

L (> c harge the rate set by such Commis sion which includes the 

capital recovery surcharge. 

17. MAD HATTEn has take n n o actio n t o seek an amendment t o 

ila r a t es b e f ore the Florida Publ ic Service Co!Miisaio n. 

lO. LAKE BERON has paid MJ\D FlATTER substantial monies for the 

capital recovery surcharge d uring t he course of development . 

3 



• • 19. LAKE HERON has paid COUNTY $91,852.00 for sewer impact 

fees between January 13, 1993, and February 28, 1995 . 

20. A controversy has arisen and prese ntly exiots between 

LAKE HERO!I and Defendants concerning their rights and legal 

relationships. LAKE BERON contends LAKE BERON should only pay one 

impact fee to either COUNTY or ~tAD BATTER . COlfNTY and MJU) BATTER 

disagree . 

21. Plaintiff is in doubt and is uncertain as to whether 

COU!ITY or MJ\0 111\TTER should be collecting these impact fees. 

22. A judicial declaration of the duties and rights of LAKE 

HERON and Defendants is necessary and appro pd tte. 

23 . As a proximate result of COUNTY and MAD !lATTER' s wrongful 

conduct, LAKE HERON has lost the use of its :money in the amount of 

no less than $10,000.00 whic h continues to accrue . 

24. LAKE HERON has retained the firm o f Figurski & flarrill to 

represent LJ\KE HERON in this action and has agreed to pay the firm 

a reasonable attorney's fee. 

WHEREFORE, Plaintiff demands judgment against COlfNTY and HAD 

111\'I'TER as follows: 

1. For a judgment declaring that LAKE HERON is only obligated 

t o pay either MAD HATTER or COUNTY. 

2 . For general damages including but not limi ted to monies 

p~id the two Defendants. 

3. For special damages f or loss of usc of mo ne y in the amount 

of no l ess than $10,000.00. 

4. For costs of suit incurred in this proceeding. 

4 



• 
!3 • 1~, 11 HI I HI lillY' u t oou. 

fl • 
tro ll Hlll ' h nl .lwr nutl !u r.thor relief a o the court d eems 

(lQULil' II - IHJU!!C'UVE RELIEF 

1
,1\t\ lj 1111 1ttllf l'11 11·nllr llh lp , o Florida gener .al partne r s hip, by and 

l. ht t tll\j ll 

p n ll l lt•n l 

Jli o 

rno u t• l •ll \' 

I t 
11 

11111111 r u I unod n L t o r noys, hereby sues PASCO COUNTY , a 

tHI III II VI Hf r:HI o f th•J State of Florida, and states: 

IJ'Itl It 111 11 11 notion .for injunctive relief which also seeks 

t liHIIIHflllf J u OXOOII (J o f $15,000 . 00 . This Court has 

jut ltttl hll I HII • 
~ 11 , t• l tllll llff r:oo ll ll\100 paragraphs 2- 14, 18 and 19, and 23 

uml J •l 1111 11 l lll ly JJol ! o rth herein. 

J l o I'IIIIII'I'Y I tJ ooun i ng LAKE HERON to pay sewer impact fees 

' '~""' ' J H, ti ll tt f.har OO'WOt:' cu ut01ner of COUNTY io required t o pay 

JtniHIIII l' t•HII l.wl no. 

Jll , th lfl h aotion by COUNTY against LAKE HERON constitutes 

l t~ VIt l ltiiH t tii 1Hir lm1Mtion against LAKE BERON, cons ti t utes action 

whi Hh Ill tlt ldlrArY nnd onpr icious , and violates LAKE HERON's right s 

1 
,, ,

11111 11
1 jll n l unt.l on IJndor the l a w contrary t o the Fi fth and 

1 
,,

1111 
f' Hitl ll l\fltl4nrimo nto of tho Constitution of t h e United States and 

1\i 1 I• I H 1 ••r I hu l"loridn Constitut ion. 

lil t J./11(~ uenoll h0 t1 I) clear I legal r i ght tO injunctiv e relie f • 

11 t ,/\1< 1~ lll!llOll will suffer irreparable harm by v irtue o f 

1
,
11 11

tltttt tl \l tl v l n lnt.iouo by COU!ITY of its cons titutional righ ts . 

IJ, 1 1 1\ IH~ rumoN ho o no adequate remedy at law. 

5 



• • WUEREFORE, Plaintiff demands judgment against COUNTY a s 

f o ll o ws: 

1 . For a judgment enjoining COUNTY from furth;;r violations o ! 

L/\KE BERON's constitutional r ights. 

2. For general damages including but not limited to monion 

paid the two Defendants . 

3 . For special damage s for l os s of use of money in the amount 

of no less than $10,000 . 00 . 

4. For costs of su~t incurred ~n this proceeding. 

5. For a ttorney's fees . 

6. For such other and fu r ther relief as t he court deems 

proper . 

6 

erald A. F~gursk~, E 
MARTIN , FIGURSKI ' & H 
Post Office Box 786 
New Port Richey, FL ' J4565-078 6 
Telephone: •· (813) 8 42-8 439 
Bar No. 189717 
SPN No. 30825 
Attorneys f or Plaintiff 



• • 

ATTACHMENT B 

ORDER ON DEF'ENDANT, MAD HATTER'S MOTION TO DISMISS 

AND DEF'ENDANT, PASCO COUNTY'S AMENDED MOTION TO DISMISS 



• • IN THE CIRCuiT COURT OF THE SIXTH JUDICIAL CIRCUIT 
IN AND FOR PASCO COUNTY, FLORIDA 

LJU<E BEROtl, Partnership, a 
Fl orida general partners hip, 

Plaintif f, 

v. 

MAO !lATTER UT!LITY, INC. , 
n Florida corporation, 

and 

PASCO COUNTY, a political 
s ubdivision of the State 
o f Florida 

Defendants. 

----------------------------' 

Cas e No . 95-295BCA/ Y 

ORDER ON DEFENDANT, HAD HATTER 'S MOTION TO 
PISI:!ISS AND DEFENDANT , PASCO COUNTY' S IU(ENDED MOTION TO DISMISS 

THIS CAUSE carne on to be heard upon Defendant, MAD 

H/\TTER 'S Motion t o Dismias and Defendant, PASCO COutlTY 'S Amended 

Mo tion to Dismiss , and the Court having heard argument of c ounsel 

and being o therwise fully advised in the premises it is 

ORDERED that Defendant , MAD BATTER 'S Motion to Dismiss 

and Defendant, PASCO COUNTY 'S Amended Motion t o Dismiss are denied. 

However , the Court on its own motion hereby abates the action 

~, ~ in s t D~!encant, M}~ RATTe?., for a pe ri~c or six {6) months from 

t he date o f the hearing to-wit : September 7, 1995, during which 

pC'riod t ho parties he reto should file with tho Florida Public 

Service Com:nission whatever action or request deemed appropriate in 

order to solicit the advice or action of the Florida Public Service 

ConwUssion regarding the i ssues raised herein by the pleadings as 

they relate t o Defendant , HAD HATTER. I n the event no action is 

token by ~he Florida Public Service ConwUssion within tho s i x (6 ) 



• • Lake Be r on , etc . , vs . Mad Batter Utility, 
Inc ., et al. 

Case No . 95 -2958CA/Y 
Page T-wo 

mo nth pe riod, or after fina l action by the Florida Publ ic Service 

Commiss i o n this Court shall proceed to resolve this matter. 

Upon oral motion bj• tho Plaintiff, LAKE HERO!-! 

P/\RTtiERSBIP , it i s _hereby ordered that any lump s wn impact fe As 

whic h may be due Defendant, PASCO COUNTY , by virtue of building 

permits sought by Plaintiff, LAKE BERON , shall be tendered tn the 

Cour t and such monies shall be paid into the Court Registry to be 

ho ld by the Clerk of the Circuit Co~rt until further order of t his 

Court. 'l'he Clerk of the Circuit Court is hereby directed to accept 

and hold such monies in tho Clerk ' s custody awaiting further order 

o f this Court . 

DONE AND ORDERED in Chambers at Dade City, Pasco County, 

Florida, this ___ day of September, 1995 . 

COP I ES FURNISHED: 

G~fu\LD A. FI GURSKI, ESQUI RE 
GERRY L. CLARK, ESQUIRE 
G~;R/\LO T. BUBR, ESQUIRE 

MA 'ItiARD F. SWMISO!I, JR. 
Circuit Judge 
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