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Re: MFS Commuaicatiou Compall)',IJIC. '• Oppotllioo co Sprloc'a Modo a co Dis mill 
Portiou ofMFS'• Arbltr.lioa Pttllioa aad Ita Motloo to Comptl Dbcovtry aad 
Oppotldoa to Sprillt'a Motloo for Prottctive Order. 
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ACK 
AFA Dear Mrs. Bayo: 

APP 
Enclosed for fil ing is an original and IS copies of MFS Communications Company. Inc.'s 

~Tn"f_M,fS") Opposition 10 Sprint's Motion 10 Dismiu Ponions of MFS's Arbitration Petition. Also 
~sed is an original and IS copies of MFS's Motion 10 Compel Oi$COYety and Opposition to Sprint's 
CTR Motion for Protective Order. 

EAG The encloted computer disk, fonnatted in WordPerfect 6.1 for Windows, also conta.ins a copy 
LEG of !he respective documents. 

LIN ~ease date stamp extr11 copy of ~ch of these filings. and return them in !he enclosed self· ore envelope. 

If !here arc any questions conc:emlng !his maner, please conl4tl me. 
RCH 
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OTH - - -
R£CEMD & ALEO 
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EPSc-£JURlAU OF Rf.CORDS 

Enclosures 

cc: Counsel for Sprint 
Michael BiJimeier, Esq. 
Timochy Devine 

(w/o encl.): Ru.sscll M. Blau. Esq. 

Michael D. Breen 
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FLORIDA PUBUC SERVICE COMMISSION 

lD the matter of 

MPS COMMUNICAnONS COMPANY, 
INC. 

Petition for Arbitration Pursuant to 
47 U.S.C. § 2S2(b) oflDiacormectioo Rates, 
Terms. and Cood.itions with 

) 
) 
) 
) 
) 
) 
) 
) 
) 

SPRINT tJN1TEO.CENTEL OF ) 
FLORIDA. INC. (abo kDown a ) 
CEN11tAL TELEPHONE COMPANY OF ) 
FLORIDA AND UNITED TELEPHONE ) 
~CO~MP~ANY~~O~F~FL~O~~~A~) ____________ ) 

Docket No. 960838-TP 

MFS COMMUNICATIONS COMPANY,INC'S OPPOSITION TO 
SPRINT'S MOTION TO DISMIBS PORTIONS OF MF8'8 ARBITRATION PETITION 

MFS Commuoicatioos Complny, Inc. ("MFS"), by its uodetsigned anomeys and pursuant 

to Rule 2S.22.o37 (2)(b), Florida Administrative Code and Rule 1.140, Florida Rules of Civil 

Procedure, hereby files this Opposition to Sprint United-Ceotcl of Florida, Inc.'s ("Sprint") Motion 

to Dismiss Portions of MFS'a Petition for M itraffon of Interconnection Rates, Terms and 

Conditions ("Motion"). Sprint's Motion is without merit and should be summArily denied for the 

foUowl.ng reasons: ( I) Inclusion ofa damlgcJ provision in the parties' inten:onncclion agreement 

is clcatty within the intended purview of cl.laputed issues to be Blbitratcd pursuant to Section 252(b) 

of the Telecommunications Ac:t of 1996, 47 U.S.C. §lSI, et. seq. ("Ac:t"); r.nd (2) The issue of 

wbetber the Florida Public Service CommiJsion ("'Commission") bas the power to award damages 

Is out relevant Ill this juncture because the lncorpo!Won and scope of IUCh a clause In the parties' 
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apcmcm will be de1mnined by arbitration. MFS opposes Sprint's Motion, and states the follo~ing 

in suppon ofits Opposition: 

I. Sections 25 I and 252 of the Act specify the process to be utilized whc:o an incumbent 

local exchange carrier (JLEC) and a requesting telecommunications carrier negotiate the tenns of 

an inla'COIIDCCtioo agreement. Section 2S 1 (c) requires the parties to negotiate in aood tilith. Section 

2Sl(b) provides forcompubory amitnltionua continuation of the negotiation process if the parties 

are Ulllble 10 readll&i'*'"'"' on specified issues. AftJ:r the disputed matters are resolved through 

arbitration, Sec:ti.oo 2S2(e) !Dl!DC!ntes stmc commission review and approval of the ~enL 

2. In compliance with the Act, MFS engaged in negotiations wilh Sprint over the terms 

IDd coodltions ofinten::ooDecdon ~n their two networks. Although the parties have reached 

liJcaneol on other relevant interconnection provisions, di~ issues remain. Accordingly, MFS 

filed a Petition for Asbitradoo oflmerconnec:tion Rates, Terms and Conditions ("Petition") on July 

17, 1996. The Pttition ~ifies the issues which MFS believes are disputed, including whether 

the int.c::rcoanecton agriNllnlm "'balllndudc provisions for liquidated damages which Sprint shall 

pey 10 MFS for specified pedOnl,..)e tn.cbes under that agreement." 

3. Sprint filed its Motion on AU&ust 12, 1996. It objects 10 the portions of MFS's 

Petition which request amitration regardina the liquidated damages clause In the apement as being 

beyond the acopeoflllbitnltlon outlbxd In Section 252 of the Act.1 In feet, Section 2S2(bXI) states 

that "the carrier or any 01her peny to the ocgotlation may petition a State commission to arbiuatc 

1Modon 112. 
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Qll)' oper. fssws"'J (emphasis added). Sprint did not and cannot assert that the issue regarding the 

Uquidatcd damages clawre is resolved. As such, it is an open issue in the negotiation for an 

ln1ercotmecdon agreement and appropriate for arbitration. 

4. Acc:ordina to Sprint, the Commission cannot arbitrate this issue bccnuse It is outside 

the scope of negotiations under Section 251.1 Sprint argues that under Section 2.5 I of the Act "a 

stipulated damages clause is not a requimnent ... nor is [a stipulated damages clause]'a rate for 

inten:onnection. services, or oetwortc elements.'... 1be sbort answer to Sprint's assertion is that 

arbitration is 001 limited to rates, but also encomp:wcs "terms and conditions" related to 

interconnection duties. Section 251(c:Xl) states that an ILEC has a duty to negotiate in good faith 

"the particular terms and conditions of qreements to fulfill the duties described in subsections (b) 

and (c) [which include resale, number portability, dialing parity, access to rights of way, reciprocal 

c:ompcnsation IUid in~oo]." Ukcwi!C, Section 2S2(bX4Xc.) cmpowm a state commission 

to impose "appropriate conditious" on carries In arbitration. 

S. While MFS qreestbat the specific duti.es listed in Sections 2SI(c) and (c) must be 

negotiated in good faith by an ILEC, oowhtre docs the language of Section 2SI(cXI) limit 

negotiations to c:npompn$1 only those dutil:s. To claim otherwise is to argue that all of the significant 

provisions of an interconnectlon aarccment, not directly pertaining to onu of the enumerated 

categories, must be negotiated and incorporated into the agreement by some other means. This is 

'47 u.s.c. §2S2(bXt). 

'Motion at 2. 

•Jd 
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unsupported llld unsupportable. The Intent of Section 251 is that negotiations must be undcnaken 

In good faith llld must IICCOIDpiUh 111=s1 the duties rcquirccl by the section. There is simply no 

indjcation of any intent to limit the subject of tbcsc negotiations. J 

6. Morcova-, the tanauqe of Sections 252(bXl) and (2), as indicated by its drafting 

history, is inclusive ralher than exclusive. With reprd to the section addressing procedures for 

negotiation, arbitration, and approval of IIIJ'CCIDCDts. the House Conference R-:pon states that a 

p1rty may "ask tbe State to pllticipete In the neaotiations llld to arbitrate any difTcmlCCS arising in 

the~ (enapba•i• added). Simply put, if Congress had intended to limit the subjects of 

eitbcr tbc ocgotialions or the tublequcnt arbitration of those negotiations, it would have included 

7. Even if Sprint'• assertion wu correct that arbitrations arc limited to the items 

specifically cnwDe1'l1ed in Section 251, the unresolved ~ :M:S that Sprint seclu to exclude from 

arbitration arc diteetly relevant to Sprint's interconnection duty. Liquidated damages is the 

enfon:emcnt mechanism proposed by MFS to apply to various of Sprint's intcn:ollllCCtion duties, 

and therefore is a "'am or c:oodition" relevant ll) those dutiet. Sprint may propose its own 

cnforcemcot mec:hlnism to be coosidc:red In the arbitratio.n. Eliminating enforc:cmcnt mechanisms 

from consideration in arbitration, as Sprint advocates by urging the Commission to ex.clude 

Uquldalcd or specified damages &om consideration, would result in a meaningless, unenforceable 

'&• H.R. Conf. Rep. No. 458, 104th Cooa., 2d Sess. 118 (1996) ('1bc negotiation 
process at~blithod by this ICCtion is laleoded to rc10lve questions of economic rcalOnablcness 
with iespccc to the iulei~ requirementsj. 

'H.R. Conf. Rep. No. 458, 104tb CorJa., 2d Sess. 124 (1996). 
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interconnection r.grecmeut. That is not a sensible result and it should be discouraged. 

8. FW1hermore, MFS alJo disagrees with Sprint's assertions thai no arbitration is 

appropriate because the Commiulon may DOt award damages and that the proposed damllges 

provisi:on is apinst Florida public policy.' MrS's request for ubitration of the disputed liquidated 

damag;cs iJsue is not an imnwtlate request to recover any type of damages. What MFS seeks is 

evcotua1 CommisW:m approval of an interconnection IIJfCCIIICill which contalns the damaaes clause 

it poposes. Wbethc:r or not the clause ultimalely becomes a part of the parties' agr=nCDt will be 

de1ermioed through llbitratioo. While MFS does DOt agree with Sprint's position thai a damages 

povisi.on cannot be pert oftbe CODtrld because the Commission lacb authority to award damages' 

and that the proposed damages provision is against Florida public policy, these issues are not 

relevant berc bec•nse MFS is not requesting a damages award from the Commission. If the parties' 

ultimate aarccmcnt inGludes upcciJicd or Uquidated damages provision. it will be because MFS and 

Spint aarecd to its terms or because such a clause was imposed by the Commission. which does not 

bear the role aCSj)Oiasibility for its enforcen1cot. The only issue that is now before the Commission 

'Motion at 3, and 5. 

1EvCD if it is assumed, arguendo, thai the Commission bas no jurisdiction to award 
damages, this limitation is immaterial. The authority cited by Sprint does not indicate that 
perties to an interconneaion agr=nent may not Include a liquidated dama&es clause in their 
contnlet. lnsttad, the cases state that 1 petitioner's request for money damages in administrative 
procwdinp is heard by the circuit court Solllhern Bell TelephoM and Ttlt graph Co. v. Mobile 
Amlrico Co., Inc., 291 So.2d 199, 200-201 (Fla. 1974) (circuit court rather than Public Service 
CommiJsion has jurisdiction over claim for money damages and may, in its dircretion, refer 
questions of statutorY compliance to Public Service Commission). Set Wlnttr Sprlng.s 
DewloptMnJ Co. v. Florid1 Powu Co., 402 So.2d 1225, 1227 (Fla. Dist. Ct. App. 1981) (wbere 
plaintiff seeks money damages which Ill\ admlnlstrative body is not empowered to award, it is 
DOt requited to pursue inadequate administrative remedies and may file suit in coun). 

s 
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is Sprint's objection to the validity ofMFS's arbitration petition. 

WHEREFORE, MFS opposes Sprint's Motion and requests that it be denied in its entirety. 

August 19, 1996 
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Respectfully submitted, 

1ft~$ ~////LL 
Andrew D. Lipman 
Russell M. Blau 
SWIDLER & BERLIN, Chutered 
3000 K Street, N.W., Suite 300 
Washington, D.C. 20007 
(202) 424-7500 (Tel.} 
(202} 424-7657 (Fax} 

Attorneys for MFS COMMUNICATIONS 
COMPANY, INC. 
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