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BACKGROUND

On October 4, 1996, MCI Telecommunications Corporation and MCImetro Access

Transmission Services, Inc. (collectively, MCI), filed a Motion for Reconsideration of

Prehearing Officer’s Ruling Striking Issue 9 As It Relates to MCI and Request for Oral

Argument. At a prehearing conference on October 3, 1996, the Prehearing Officer found

that Issues 8, 9, 22, 24 and 27 had been negotiated in the MCI and BellSouth

Telecommunications, Inc. (Bell South) interconnection agreement approved by the

Commission on August 13, 1996. The Prehearing Officer ruled that accordingly those issues

would be excluded from arbitration in Docket No. 960846-TP. In Order No. PSC-96-1238-

PHO-TP, issued on October 7, 1996, Issues 8, 9, 22, 24 and 27 were renumbered as Issues

20, 21, 22, 27 and 28. MCI asserted that, because the ruling amounts to the dismissal of an

issue that MCI submitted for arbitration, the Commission must consider the matter de novo,

not under the standards normally applicable to motions for reconsideration. On October

8, 1996, BellSouth filed its Response and Opposition to MCI’s Motion for Reconsideration

of Prehearing Officer’s Ruling Striking Issue 9 As It Relates to MCI and Request for Oral

ACK Argument (response). BellSouth argued that the standard for reconsideration is that

——~enunciated in Diamond Cab Co. of Miami v. King, 146 So.2d 889 (Fla. 1962), i.e., whether

AFA ___ __the ruling below overlooked or failed to consider or overlooked some material and relevant
APP ______ point of fact or law.

CAF
oy DISCUSSION OF ISSUES

CTR ______ISSUE 1: Should the Commission consider MCI’s Motion for Reconsideration de novo?

EAG o

I ECOMMENDATION: No.

’5-—~~—-§TAFF ANALYSIS: The appropriate standard for review for a motion for reconsideration
<" _.._is that which is set forth in Diamond Cab, supra. The purpose of a motion for
., ______reconsideration of an order of a Prehearing Officer is to bring to the attention of the
son Commission some material and relevant point of fact or law that the Prehearing officer
“-v ———overlooked or failed to consider in rendering the order in FREUBEE instdhcel ~8kLtalso,

Pingree v, Quaintance, 394 So.2d 161 (Fla 1st DCA 1981). Inits r'mrfpt B&@mgt&notcs
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that the Commission, in Order No. PSC-93-0812-FOF-TL, issued on May 26, 1993, in
Dockets Nos. 920260-TL, 910727-TL, and 900960-TL, found that "the standard applied by
the Commission when reviewing a Prehearing Officer’s order is the same as that applied for
any other matter on reconsideration: has the Prehearing Officer failed to consider some
matter or made any mistake of fact or law." Further, BellSouth observes that in Notice of
Rulemaking, Order No. PSC-95-0818-NOR-PU, issued on July 6, 1995, proposing new Rule
25-22.0376 and amended Rule 25-22.038, Florida Administrative Code, the Commission
stated that its purpose was "to give parties only one opportunity to seek reconsideration of
a prehearing officer’s order and to clarify that the review standard is reconsideration and
not de novo."

Staff recommends that MCI’s request that the Commission consider its motion for
reconsideration de novo should be denied. MCI sets forth no authority for its request.
Furthermore, its request contravenes Rule 25-22.0376, Florida Administrative Code.

ISSUE 2: Should the Commission grant MCI's Request for Oral Argument?

RECOMMENDATION: Yes.

STAFF ANALYSIS: The Commission may in its discretion grant oral argument on any
motion for reconsideration filed pursuant to Rule 25-22.0376, Florida Administrative Code.
MCI fails to state why oral argument would be appropriate. BellSouth acknowledges the
Commission’s discretionary authority to permit oral argument, and, while stating that it does
not believe oral argument to be necessary, maintains that it is prepared to make oral
argument, should the Commission grant MCI's request. Staff recommends that MCI's
request be granted and that MCI and BellSouth be permitted brief oral argument at the
start of these hearings. Staff believes that since this matter arises under the new
Telecommunications Act of 1996 (the Act), oral argument may assist the Commission in
making its decision.

ISSUE 3: Should the Commission grant MCI’s Motion for Reconsideration?

RECOMMENDATION: No.

STAFF ANALYSIS: In its motion, MCI argues that it has a federal statutory right to have
the Commission resolve any interconnection issues that it properly submits for arbitration
pursuant to the Act. MCI also argues that the interim agreement does not preclude MCI
from seeking a different compensation mechanism than that contained in the interim
agreement. BellSouth contends that MCI merely reiterates its earlier arguments and, thus,
does not meet the standard for reconsideration.

Under Section 252(b) of the Act, parties to the negotiations do have a right to
submit "open" issues to state commissions for compulsory arbitration. However, in Order
No. PSC-96-1238-PHO-TP, issued October 7, 1996, at pages 58-61, the Prehearing Officer
found that Issue 9 (now Issue 21}, asking what the compensation mechanism should be for

exchange of local traffic between MCI and BellSouth, was negotiated in the interim or
el ¥
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partial agreement of May 15, 1996. See Attachment A, Interim or Partial Agreement
Excerpt, IIL. Local Interconnection. The Prehearing Officer also found that the agreement
was submitted to the Commission by the parties jointly for approval pursuant to the Act and
approved by the Commission expressly under the Act. Thus, Section II.B. of the agreement
notwithstanding, the Prehearing Officer ruled that the issue was not an unresolved issue and
that it be precluded from arbitration in Docket No. 960846-TP.

In its motion for reconsideration, MCI is required to bring to the Commission’s
attention a point or points that the Prehearing Officer failed to consider or overlooked when
he rendered his ruling. Staff believes that MCI has failed to meet its burden. Thus, staff
recommends that the Commission deny MCI’s Motion for Reconsideration of Prehearing
Officer’s Ruling Striking Issue 9 As It Relates to MCI.

However, if the Commission elects to consider MCI’s motion for reconsideration,
staff recommends that it uphold the Prehearing Officer’s ruling for the reasons set forth in
Order No. PSC-96-1238-PHO-TP,

CJP
Attachments

854



-MEMORANDUM
DOCKETS NQS. 960833-TP,960846-TP, 960916-TP
PAGE 4™

WTTACHMENT A
Interim or Partial Agreement Excerpt
@  Looal interoonnaotion]
]

] A.ffhopuﬂiu agred rthopurpoo‘t of this Agreament enly that local
. IMerconriection ls defined ag the dellvery of loca! traffic 10 be terminsted on sach
party’s Koa! natweark so custamers of sither party have the sblilty to resch
. oustornals of the other without the use of ary sccass 008 or substantial
. dalay In the processing of tis oall, The pirties further agres that the axshangs of
traffic on BaliSouth's d Ares Servips, Extended cullnq::rvlu. and other
toll 0 oalling routss hell bs coneidered looa! traffic, of loos!
be reciprecel, angt compe shak be » fiat per minuts unlfomn ang
s looal rates Whth sveraged tratwport
The mutual rate nat include the Carrfer Commen Line and
ction sharges, chasges W not bs asseseed by either party. The
on rates are ae delinasted on Attachment *A°

parties acknowledge that the quality, elements, and costs of ioes!
on ah vary, bl that, for the purposes of this Agreamant only, the
! gverage the rats§ for both tandpm snd end offics switohing
oonfigurations and for ransgort dlstanoes In the developmaent of the mutus! and
reciprocal rate described in fubasction (A}, above.

= L .

C. In ordsr to mitigetd the potentia! sdverss Impsot on sither party which
might ocour aa & result ef eq imbalance of tarminating loca! traffic batwasn the
parties, nfither party shafl b§ required to edmpansate the other for more than up to
105X of }he tots! minutes of use of the party with the lower minutes of uss in the
same . This cap ehallfapply to the tota! losa! minutes of uss sslouistsd on e
oompany-wide basls for n:f\ otate having hn expliolt traffio exchangs rase covered
by this Agresmant.

. §utablishing POls ;

(1) 'The partiss shall dpsignate points of interconnection {*POls”} on sach
other’s natworks. MCim shill st & minimum deaignate a POI ot sash BaliBouth
acoess tajdem sarving the igeal calling ares of the axchanges balng sarved by
MCim, MEI may designate Jdditional POIs within & BellSouth kool calling ares and
SeNiSouth W not unreasonably refuss to Interconnect st ssch such deiignated POI.
sy designate 8 FOI st one or mére of MCim’s lost! switohing centers
within ssch LATA In whish MCim Is providing lozal ssrvios. ¥ ne MCIm Rclil
switshing tenter le fooated Within sush LATA, the partlas Wil arrangs a POl st e
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mutually §greed point withinsueh LATA. MCim wiif not unrea refuse
interconnget ot & POI dlllgn+od by Iontomh rredtonsbly *

Euh party shall bgruponﬂbb #4r routing eslle to the PO| for termination
vlahotﬁor'nheﬂtm Eagh party shal! bear Its own 0oets releted to Instaligtion
ot the POL ‘MCim may est ish POls on the BeliSouth Mtwork vis s negoetisted
mmmw»monmm;mamhwmmmunwuch
netvrork ghd the BelSouth apcess tandem.. BellSouth mey satabish POls on the
MCim nstwork via an expanifed intsroonnsbtion smangament st sn MCim loca!
switohing ‘osnter of via lsas W%nlﬂdmwumm
srrangemirt and an MCim Moa! The partiss may oharge thelr
uﬂfmummm#pm&hmu tha sxpanded Itersonnastion

'lor:dblmmmMmm&unmmth

will comp MM for tarminating loca! traffic which is
the PO for unxuﬂon on BaliBouth's natwork or other subtending
lc»rdum ) Bootiona HLA., ILB. and W.C., above. PefBouth will
mcmmmmmuﬂmmumammu
on MCim's natwork In scoordafics Mthl»ﬂemll-&.. #.8. and liLC.,
sbove. Except ss provided In Saction IV, no rete slaments othir then thoss
soified In Ssctions IILA., I.B. and H1.C shall apply to terminating loca! tratfic.
r egirior shall imposs any charge for Haltvery of originating traffio to the PO
(psmpt the partfes will Fompensate each gther for intralATA BOO sarvioe and
dimllar calied-party-pays servioss at thelr intrestate swiched access rates).

(&) Either party may un the PO! for thu interconnsstion of othar types of
ueron. uoh n toll servisqs, aubjeot to the opplioablo rates for such

interoonn
e 'l‘runklna ond llgn.[lns

‘1} " {(a} The party r Iving Usffio for termination oan slect to receive the
tratfic In one of two ways: (sl saparate trunks for loca!l and non-lese!;
or (b) on combined wunks; prévided that ssparate trunk groups shall
be vtilized whars the delty party Is unabls to furniéh an suditable
peraant fodal ujsge ("PLU" fabtor to the party mﬂvhg the traffic en

. 8 quarterly bu

o) i direct ond office trun with sombined trunks ll used (lio
HLE.[3) Below), the parties oooperatively develop a procedure for
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The muf‘mﬂ‘lﬂ loca! lntqulmmaﬂan mﬁc are a0 followa:
AT " ! BATR )
Pora =~ - { 00.011{
Oeorgla : 0.01
Tonnesses | 0.019
' i
Alabams | 0.01
North Cardling % 0.018
£ ;
] i

No Wdfﬂ::l' charges for oolfecation, ontrarﬁel faoliities or saditional transport
oervices will apply unisss mutustly agreed.

¢ durlng’tho torm of this Afresment the intrastste loca! awitohing rate ls reduced
In Tennssdes from 90.0178 he Intersonnedtion rete for Tonnsases will be reduces

by the sarde dollsr amount, -, :
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