
Susan 0 . Cronm<~r 

-· Secrol8ly and As5lstAnl Tr.....,... 

November4, 1996 

MI. Blanca S. Bayo, onetor 
Division of Recorda and Reporting 
~ Public Service Commlulon 
2540 Shumard Ou Boulevard 
Tallaha .... FL 32399-0870 

Dear MI. Bayo: 
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RE: SEI Birchwood, Inc. and Bitchwood Power Partners, LP. - Form U-1 Relating to the 
Acquiaitlon of Shares of Common Stock of Graenhost, Inc. (SEC Flle No. 7()..8935) 

Enclosed foro~ filing era fifteen copies of Fonn lJ-1 relating to L'le acquisition of shares 
of convnon atoc:k of Greenhoat, Inc. as filed with the Secuntlea and Exchange Commission 
(SEC Flle No. 7()..8935) on October 18, 1996. This filing Ia required by Rule 53(a)(4) of the 
General Rules and Regulations under the Public Utility Holding Company Act of 1935, as 
amended, 15 U.S. C. §§ 79a 11..HQ. (lha "Act;. 

PleaM matk the enclosed extra copy of this letter with the date and time the material was 
~ In your off'IC8 for filing and return same to the undersigned. 

Sincerely, 

ACK -~(J.~ 
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CAf 1 •1~~ ~~ 
CMIJ > x f; < f5 . 
CTR !..:..1 ~'l ~: a: Florida PubliC Service Commission 

0:: !L'r ...J Cindy Miller, Esq. 
EAG • •! ~~-'!'If- ::{ Gulf Power Company 
LEG 0: '-· ["1 :I: G. E. Holland, E1q. 
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SECURITIES AND EXCHANGE COMMISSION 

Washington, D.C. 20549 

File No.lfilmJ!AL 
fn r · ''-~ CDP:" 

APPLICATION OR DECLARATION 
on 

FORM U-1 

under 

The Pubnc Utility Holding Company Ad of 1935 

SEI BIRCHWOOD, INC. 
900 Ashwood ParKway 

Suite 500 
Atlanta, Georgia 30338 

BIRCHWOOD POWER PARTNERS. L.P. 
c/o SEt Birchwood, Inc. 
900 Ast>" •tood Part<way 

Suite 500 
Atlanta, Georgia 30338 

(Name of company or companiea filir.g this statement 
and addresses of principal executive offices) 

THE SOUTHERN COMPANY 

(Name of top registered holding company parent of each applicant or declarant) 

Tommy Chisholm, Secretary 
The Southern Company 

270 PeKhtree Street, N.W. 
Allanta, Georgia 30303 

Thomas G. Boren, President 
Southern Energy, Inc. 
900 Ashwood Part<way 

Suite 500 
Atlanta, Georgia 30338 

(Names and addresses of agents for service) 

The Convniulon is requested to mail signed copies of all orders, notices and 
communications to: 

W .L Westbrook 
Financial Vice-President 
The Southern Company 

270 Peachtree Street, N.W. 
At.lanta, Georgia 30303 

Thomas G. Boren, President 
Southern Energy, Inc. 

. 900 Ashwood Part<way 
Suite 500 

Allenta, Georgia 30338 

John D. Mclanahan, Esq. 
Troutman Sanders LLP 

600 Peachtree Street, N.E. 
Suite 5200 

Atlanta, Georgia 30308·2216 
oucu~nH t;u!".lli:R ·DATE 

ll89G HOV -7~ 
FPSC·RECOROS/REPORTIHG 



INFORMATION REQUIRED 

Item 1. Description of Prooosed Transaction. 

1.1 Background. SEI Holdings, Inc. ("Holdings") is a wholly-owned non-utility 

subsidiary of The Southern Company ("Soulhemj, a registered holding company under 

the Act. Through Southam Energy, Inc, (formerly Southern Electric International, Inc,) 

fSouthem Energy"), Holdings engages in the business of developing, managing and 

rendering services to associate companie~ that are ·exem,.l wholesale generators· and 

"fOfeign utility comp~nies: as defined in Sections 32 and 33, respectively, of the Act. 

and certain special-purpose subsidiaries (called "Energy-Related Companies") which 

derive Of will derive substantially all of their revenues from the ownership and/or 

operation of apecified categories of non-utility businesses, including, among others, 

~qualifying facilities," as defined in the Public Utility Regulatory Policies Act of 1978, as 

amended ("PURPA").' 

In 1994, Southern Energy successfully developed and arranged construction 

and permanent financing fOf the Bircllwood cogeneration project. which is located near 

Fredericksburg, VIrginia. The Birchwood project consists of a 237 MW bituminous 

c:oal.fnd c:ogener.uon facility that Is scheduled to be placed in commercial operation 

in November 1996 and will commence delivering power at wholesale to Virginia Eledtic 

and Power Company under a 25-year wholesale power contract. The cogeneration 

facility will also produce and deliver useful thermal energy in the form d steam to a 36-

1 See The Southem Company, eta/., Holding Co. Act Rei. No.26212 (December 30, 1994) and SE/ Holdif'IQI, Inc., Holding Co. Act Rei. No. 26468 (February 2, 1996). 
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acta greenhouse complex (the "Greenhouse Facility") that was constructed on a site 

that is adjacent to the power complex. The Greenhouse Facility was planr ed and 

constructed, In stages, as an integral part of the overall Birchwood project .. As each 

stage of the Gntenhouse Facility was completed, it was placed in commercial 

production. The Greenhouse Facility has been producing and selling agricultural 3lld 

horticultural products (chiefly bedding and other seasonal plants) since 1995. 

The cogeneration facility Ia owned by Birchwood Power Partners, l.P. ("BPP'), a 

Delaware limlt.ed partn3rship. Southern's interest in BPP Is held through an indirect 

wholly-owned subsidiary of Holdings, SEI Birchwood. Inc. ('SEI Birchwood'). SEI 

Birchwood and Cogentrlx/Birchwood Two. L.P. ("Cogentrix Two'), a subsidiary of 

Cogentrlx Energy, Inc .• each hold 2% general partnership and 48°AIIimited partnership 

interests in BPP. 

SEI Birchwood and BPP were determined by the Federal Energy Regulatory 

Commiulon ("FERC') to be •exempt wholesale generators· ('EWGs' ) in 1993.2 

Subsequently, the Birchwood cogeneration facility was cenified as a 'qualifying facility" 

('OF") under PURPA, based on its Intended use In producing, in a sequential process. 

both electricity and thermal energy in the form of steam to be used in the Greenhouse 

Facility for apace heating and cooling, irrigation water heating, and water 

pasteuriution.' 

3 See SEI Hawaiian Cogenerators, Inc., eta/., 63 FERC 1)61,261 (1993). 
, See Birchwood Power Partners, LP .• 65 FERC 1162,048 (1993). Among other 
things, the FERC determined that the facility would satisfy the operating standards 
established for cogeneration OF a under its rules and regulations. 18 C.F.R. § 292.205, 
based on the Information provided by BPP. The facility was recertified as a OF to 
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Prior to closing on the construction financing for the Birchwood project in May 

1994, It was determined that the Greenhouse Facility should be owned and operated 

by an unaffiliated third party, rather than by BPP or SEI Birchwood, notwilh!,londing 

that substantially all of the funds needed to construct the Greenhouse Facll.ty were to 

be provided on a non-recourse basis by the same lender group financing construction 

of the cogeneration facility. Under Section 3.2 of the Act, an EWG must be engaged 

'exclusively" In the business of owning and operating an "eligible facility" and selling 

electricity at wholesale. The decision to place the Greenhouse Facility under separate 

ownership was intended to avoid any possible question that the ownership thereof by 

BPP or SEI Birchwood would be inconsistent with the •exclusivity" requirement of 

Section 32. 

Accordingly, under the financing and ownership arrangements put in place. a 

special-purpose Delaware corporation, Greenhost, Inc. ("Greenhost') was organized 

and Its shares were acquired by an indirect subsidiary of CT Corporation, an 

independent corporate and financial services company. On or prior to closing on the 

construction financing, several other contracts relating to the construction and 

operation of the Greenhouse Facility were also executed and delivered. These 

included a long.term site lease between BPP and Greenhost pursuant to which BPP 

has leased to Greenhost the land on which the Greenhouse Facility is constructed, and 

a long-term steam aales agreement, pursuant to which Greenhost is obligated to accept 

reflect the change In ownership upon admission of Cogentrix Two as a general and 
limited partner. See Birr;hwood Power Partners, LP., 72 FERC 1162,007 (1995). 
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and use specified minimum quantities and pressures of steam produced and delivered 

by BPP.• Concurrently, Greenhost entered into a long-term f&cility lease and site 

sublease (the "Facility lease") with an unaffiliated third-party commercial gr&enhouse 

operator (the "lessee"). Under the terms of the Facility Lease, the Lessee is obligated 

to make payments of rent in amounts required to enable Greenhost to pay tho principal 

of and interest on the non-recourse indebtedness incurred to construct the Greenhouse 

Facility. The Facility lease also obligates the lessee to perform all of Greenhost's 

material obligations under the steam salet agreement and the site lease, including, 

among others, the obligation to accept and use steam supplied by BPP. The lessee 

sells substantially all of the horticultural output of the Greenhouse Facili ty to large 

mass merchandisers, grocery store chains, garden centers, and home Improvement 

stores. 

M a part of the overall transaction, and as security for their respective 

obligations IA'def the steam sales agreement, the site lease and the Facility Lease, 

Greenhost and the l essee granted various rights and security interests to BPP, which 

BPP, in tum, collaterally assigned to the project lenders. Among other rights and 

remedies granted BPP, following certain defaults by Greenhost and/or the lessee, BPP 

has the right to step in and take control of the Greenhouse Facility, to terminate the 

Facility lease, and/or acquire the stock of Greenhost through exercise of rights under 

certain secuity or pledge agreements. Such rights were deemed to be important and 

• Under the steam sales agreement, Greenhost is required to take and use such 
minimum quantities of steam as will enable BPP to satisfy the operating standards 
established by FERC under its regulations for cogeneration QFs. 
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valuable by both BPP and the non-recourse project lenders in order to assure that BPP 

could take appropriate ection to protect the QF status of the cogener,Jtion facility in the 

event> of defaulta relatir:g to the Greenhouae Facility operations. 

In eatly 1996, the Lessee suatelned significant finana.llosaes and permanent 

Impairment d ita working capital. lu a direct consequence, the Lessee has given 

notice that it Ia not able to make certain future scheduled rent payments under the 

Facility Leue. BPP has also given wrltte:-~ notice to the L.Jssee asserting defaults by 

the Lessee ot other ongoing financial obligations under the Facility Lease. Greenh<'lt, 

the Lessee, the Leaaee's principal shareholder and an affiliate of the Lessee have had 

ongoing dila4lions in an effort to restructure the relationships among such parties. 

lu a result thereof, the parties have entered into a forbearance and workout agreement 

that provides, among other things, for the termination of the Facility Lease in 

consideration d the mutual release and discharge of all parties from daims or potenllal 

claims arising out of defaults under the Facility Lease and related agreements. 

lu indicated, the obligation cf the Lessee to pay rent under the Fac:Hity Lease is 

eaaentially the aole aource of aupport for debt aervlce payments by Graenhost In 

respect of the non-rec:ourse debt incurred to finance the Greenhouse Facility. For that 

reaaon, the financing documents provide that the Lessee's default under the Facility 

Lease alao c:onstitutea a default by Greenhoat under its loan and related security 

agteementa. Ac:con:lingly, upon termination of the Facility Lease, SEI Birchwood and 

Cogentrix Two propose to exercise rights to acquire the shares of Greenhost. 

Alternatively, the shares of Greenhoat may be acquired by BPP. Greenhost's exisllng 
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indebtedneA will remain in place. 

1.2 Approya! Requested. SE! Birchwood proposes to acquire, for a 

nomiMI cash c:onsideratlco, 50 of the 1 00 issued and outstanding shares of the 

common atock. no par value, of Greenhost. (Cogenlrix Two (or an affiliate) will acquire 

the other 50% of Greer~afs shares). Alternatively, approval Is requested for BPP to 

ecqu!te 100% of the shares of Greenhoat. 5 

nw. wiD be no c:h8ngea involved in the operation or use of the Greenhouse 

Facility following the acquisition of Greenholt's shares. The steam sales agreement 

end site lease, u It may be emended, between BPP and Greenhost will remain in 

place, end the Greenhouse Facility will continue to ~operated in aceordance with the 

tenns of such agreements In such a way as to enable BPP to satisfy the operating 

standard~ applicable to cogeneration QFs under the PURPA regulations. The 

Applicants contemplate that Greenhost will contract with a third party to manage the 

GrMnhouM Facility and rnat1(et the agricultural and horticultural produce. 

Item 2. Fus, Commiulons and Expenses. 

The fees, commln lons and expenaea to be paid or incurred In connection with 

thla Application Ot Declaration are eatimated not to exceed $6,000. 

• The Applicants anticipate that Greenhost may require additional funds for wori<ing 
capital pspoees. Such funds may be ~ by Grunhost from SEI Birchwood or 
BPP Ot from third party lenders purtuant to Rule 52(b), or contributed to Greenhost by 
BPP Ot SE! Birchwood 0t BPP In reliance upon the exemption afforded under Rule 
<46(b). 
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Item 3. Applicable Statutorv Provisions. 

Sections 9(a)(1) and 10 of the Act and Rules 23 and 54 thereunder nre 

applicable to the proposed transaction. The Commission has previously approved the 

acquisition of lntereltl in QFG that have also included Integrated greenhouse 

operations,' as well as other types of ancillary facilities. Further, under the 

Commluion's proposed Rule 58,1 the ownership of a dedicated thermal host facility by 

a COillP*'IY owning a OF would be allowed. In fad, the Applicants believe that this 

Application or Declaration would be UMeee$sary if Rule 58, as proposed, were 

cunently in effect. 

Rule 54 Analysis: Rule 54 provides that, in determining whether to approve a 

propoaed transaction by a registered holcfang company or subsidiary thereof other than 

with respect to an EWG or FUCO, the Ccmmission shall not COflsider the effed of the 

cepitalizatloo or eamings rA any subsidiary that is an EWG or FUCO I.Jpon the 

registered holding company system if the requirements of Rule 53( a). (b) and (c) are 

satisfied. In this regard, the Applicants represent that (I) Southern is currently in 

compliance with all conditlona of RIJJe 53( a), and (il) none of the circumstances 

deac:ribed in Rule 53(b) that would render Rule 53( a) Inapplicable has occaJrred or 

~ ... 
With respect to Rule 53( a), the Applicanta represent that, at September 30, 

' See Centrl/and South West Corp., Holding Co. Act Bel. No. 25399 (November 1, 
1991). 
1 See Notice rA Proposed Rulemaklng, ·exemption of Acquisition of S6curilies of 
Com!»nlu Eng~ in Ene~gy-Releted and Ga~-Re/eted Bus/ne$$es, • Holding Co. Act 
Rei. No. 26313 (JI.I'Ie 20, 1995). 
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1996, Southern's •aggregate Investment" In all EWGs and FUCOs was approximately 

$889.5 million, or about 25% of Southern's •consolidated retained earnings" for the four 

conaecutive qu8rter1 ended June 30, 1996 ($3.523 billion). Further, S01. them has 

complied end will c:orWinue to comply with the other requirements of Rule 53( a) 

regarding the malnteNOCe of books and records, use of employees of domestic utility 

aubaidi8rieato render MI'Vicel to associate EWGs and FUCOs, and subml•sion of 

ceMin filings under the Ad. with the appropriate retail rate regulatory c:onvnlssions . 

Fur1hlrmore, even if the effect of tN. capitalization ar j earnings of EWGs a.nd 

FUCOI in which Southern hu an ownetShip interest upon the Southam holding 

c:omp.ny system were considered, there is no basi• for the Commission to withhold or 

deny approval for the proposal made in this Application or Declaration. The adion 

requested in the inltant filing would not. by Itself, or even considered in conjunction 

with the effect of the capitalization and earnings of Southam's EWGs and FUCOs, have 

a mateNII act.etM effect on the financial integrity of the Southam system, or an 

adverM impact on Southern's public-utility subsidiaries, their custom&fs, or the ability 

of at.te commiaaionl to protect suc:n publ~ility customers. On the contrary, the 

tranuc:tlon contemplated herein merely involves the prudent exercise of right• and 

remedi .. that will enable BPP to preserve its status as a OF. 

Item 4. Regytatorv Approytl. 

No state conmiulon, and no federal convnisalon, other than thia Commission, 

has jurildldion over the transeetlon preposed herein. 
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Item 5. Pr9Ctdure. 

The Applicants request that the Commi1sion's order be issued as soon as the 

rules allow, and that there be no thirty-day waiting period between the issuance of the 

Convnls1ion'1 order and the date on which It 11 to become effective. The Applicants 

hereby waive a recommended decision by a heating officer or other responsible officer 

of the Commiuion end hereby consent that the Division of Investment Management 

may a11ist In the prepa."''tion of the Commiuion'a decision and/or order in the matter 

unltu auc:h Division opposes the matters covered hereby. 

Hem 6. Exhibits and Financial Statements. 

(a) Exh.lbltl: 

F - Opinion of Counsel. (To be supplied by amendment). 

G - Fonn of Federal Register Notice. 

(b) Financial Statements. 

Not applicable. 

Item 7. Information as to Enyironmtntal Effect1. 

(a) In light of the nature of the Pfoposed transactions, as described in Item 1 

hereof, the Commlulon's action in thia matter will not conatitute any major federal 

action algniflcantJy affecting the quality of the human environment. 

(b) No other federal agency hal Pfepared or 11 preparing an environmental 
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impact statement with regard to the proposed transactions. 

SIGNATURES 

Pursuant to the requirement& of the Public Utility Holding Company Act of 1935, 

the undersigned companies have duly caused this statement to be signed on their 

behalf by the undersigned thereunto duly authorized. 

Dated: October 18, 1996 

SEI BIRCHWOOD. INC. 

BIRCHWOOD POWER PARTNERS, L.P. 
by SEI BIRCHWOOD, INC., a general par1ner 
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