
State o€ Florida 

DATE: November 27, 1996 
T O  Blanca S. Bay6, Director, Division of Records & Reporting 
FROM Charles J. Rehwinkel, Assistant to Commissioner D e a s 0 n - e  
RE: Intercepted Communications From Interested Parties Received in Docket NO: 

; 960846-W, and 960916-TI’. 

This office has received the following documents: Excerpts from the Briefs of Mid- 
sized Incumbent Local Exchange Carriers and Amici Curiae Dingell, -&d filed in the US. 
Court of Appeals for the Eight Circuit (Docket 96-3321); and a letter from attorney for MCI 
Rick Melson, dated November 27,1996. The documents have not been viewed or considered 
in any way by Commissioner Deason. Under the terms of the advisory opinion from the 
Commission on Ethics (issued July 24, 1991 as COE 91-31-July 19, 1991), these documents 
do not constitute .ex parte communications by virtue of the fact that they were not shown 
to the Commissioner. Because it they are not deemed to be ex par& communications, they 
do not require dissemination to parties pursuant to the provisions of Section 350.042, 
Florida Statutes. However; in such cases Commissioner Deason has requested that a copy 
of the documentation and this memo be, as a matter of routine, placed in the file in this 
docket. 
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November 27, 1996 

MS. Blanca S .  Bay6 
Director, Records and Reporting 
Florida Public Service Commission 
2540  Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

GARY K. HUNTER, JR.  
JONATHAN 7. J O H N S O N  
ROBERT A. MANNING 
ANGELA R. MDRRISON 
GARY V. PERK0 
KAREN M. PETERSON 
MICHAEL P. PETROVICH 
R. SCOTT RUTH 
W. STEVE SYKES 
T. KENT WETHERELL, II - 
OF COUNSEL 

Re: AT&T/MCI/BellSouth Arbitration 
Docket Nos. 960833-TP, 960846-TP, 960916-TP 

Dear Ms. Bay6: 

This is MCI's response to the ex parte communication from 
Mr. Lombardo of BellSouth to Chairman Clark concerning the 
recombination of unbundled elements to recreate existing local 
service offerings. 
for filing. 
Commission's consideration of this issue, and the intervening 
holiday weekend, copies have also been furnished directly to the 
Commissioners. 

MCI is pleased that Chairman Clark acted promptly to place 

An original and fifteen copies are enclosed 
Due to the short time remaining until the 

the substance of M r .  Lombardo's improper communication on the 
record and to allow other parties the opportunity to respond. 
MCI encourages Chairman Clark and the other Commissioners not to 
review the additional written materials provided by Mr. Lombardo 
if they have not already done so. MCI's response in the Eighth 
Ciruit Court of Appeals to the briefs provided by BellSouth to 
Commissioner Clark's aide is not yet due, so MCI cannot respond 
in detail to the substance of those documents. 

Nevertheless, MCI is confident that the Commissioners will 
render their decision on this issue based on the record of the 
Florida proceeding, and will not be influenced by any ex parte 
communications from Mr. Lombardo. The issue of combining network 
elements was fully litigated, and MCI respectfully refers the 
Commission to MCI's Post-Hearing Brief for its analysis of the 
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record and of the applicable provisions of the Federal 
Telecommunications Act and the FCC Rules. 

MCI notes that the staff recommendation has properly 
analyzed this issue, and has concluded that the recombination of 
unbundled network elements is fully appropriate. 

Very truly yours, 

Richard D. Melson 

cc: Parties of Record 
Chairman Clark 
commissioner Deason 
Commissioner Garcia 
Commissioner Johnson 
Commissioner Kiesling 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing was furnished 
to the following parties by hand delivery this 27th day of 
November, 1996. 

Donna Canzano Brad E. Mutschelknaus 
Division of Legal Services Edward A. Yorkgitis, Jr. 
Florida Public Service Commission Steven A. Augustino 
2540 Shumard Oak Boulevard Kelley Drye & Warren, LLP 
Tallahassee, FL 32399 1200 19th St., N.W., Ste. 500 

Nancy White 
c/o Nancy Sims 
BellSouth Telecommunications 
150 S. Monroe Street, Suite 400 
Tallahassee, FL 32301 

Tracy Hatch 
AT&T 
101 N. Monroe St., Suite 700 
Tallahassee, FL 32301 

Floyd R. Self 
Norman H. Horton, Jr. 
Messer, Caparello, Madsen, 

215 S. Monroe St., Ste. 701 
Tallahassee, FL 32301 

and by UPS Delivery to: 

Nancy White 
BellSouth Telecommunications 
675 West Peachtree St., Ste. 4300 
Atlanta, GA 30375 

Robin D. Dunson 

Washington, DC 20036 

Godlman & Metz 

AT&T 

1200 Peachtree St. NE 
Atlanta, GA 30309 
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Riley M. Murphy 
Charles H. N. Kallenbach 
James Falvey 
American Communications Services 

-0. r" Suite 100 
131 National Business Parkway 
Annapolis Junction, MD 20701 Attorney 
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IN 'I= IPIITED STATJB COURT OF APPEALS 

F O R T E E E I G ~ C I X C U T I  

Dockel No. -3321 (and consolidated case) 

V. 

FEDERAL COM€dUNICATIONS C O W I O N ,  et rL, 

Rapmdds. 

Mark SL Kravilz 
J e f h y  R Babbin 
Daniel J. KIau 

One Cenhuy Tower 
P.O. Bux IS32 
Nnr Heven, CT MOS 
(203) 4-00 

C o d  for 
Tb Soutbcrn New Zndond 
Telephone Campmy 

wcom e DANA 

fLlrriag of connu1 cootinued on reverse ddcj 
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in- in thcir own ncmorks when the FCC‘S rules openue to deny them an opportunity to 

rewver the actual cost of those investments. 

Moreover, because the FCC’s rules would systematicdy deprive LECs o f  The 

minimum return guaranteed by the Fifth Amendment, the Court should interpret the Act, 

consistent with itp plain teams. to avoid the significant constitutiod questions that would 

be raised if the FCC’s reading of the statute were comct. 

3. The FCC also does violence to the statute’s unbundliag provioioas. Cangres 

required a LEC to U Z I ~ U U ~ ~ E  only the physical equipeat and M t i e s  ubi to route and 

tmnarnit calls ova a aetwodr and ply ferturrr d fimctions provided by those facilities or 
’ that the duty to provide &OK elements on an unbundled 

bask dwdd depaa OII WWIQ a Competitor’s access to them is ‘’necessary“ (in the case of 

a proprietaty networlr element) or whether thc failure tu provide accws on an unbundled 

basis would “impair“ a competitor’s ability to provide tclecommunicatioos s e r v i ~  (in thc 

case of d atha network elements). The FCC’s Ordm upsets the delicate balauce chosen 

by Coagnss in favar ofa sweep&, and asentially unbit4 obligation to unbundle. Thus, 

under the (XQ, incumbent LECs arc required to unbundle not only network 

elements, but llso otha itans by which a LEC could distinguish itself in a competitive 

marbet. suchas opaator mddirca~ly assistance service, ’taticp1 serviccs”sud~ as Caller 

ID and cnll W.iting, a d  h&-- operations ~ r r p ~ O a  s y ~ b m s  SUEh ss SO- used ia 

c o m m r m i e  arith ntail surtomas. Morawer, the orda commaads a LEC c5_ fictitiously to 

“unbundle,” &en “reassemble,” all the necessary elemen& to provide completed local 
- ~ 

- 19- 
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s-, and sell it to its competitors at the FCC's bargabbasement ~ ''cost' based prices for 

netarork elunents., thereby allowing competitors to evade the pricing and other limits 

- _  - 

lmposcd by congress 011 the resale of LEC S ~ C e S .  

The effect of the FCC's M i v e  unbundling and rebundling req-ents i s  

effectidy to expropriate the LECs' nrrcvorkp for the use of their competitors. The 

circumstauces am no Merent in principle than they would be if the FCC had ousted LECs 

Sram their ppefty aud installed their compctibxs in their place. Because Congress did not 

__--- 
a&& auy such taking of W s '  nefvork propaty, howevcr, there is no guarpntee of just 

compemdion for &e displaced LEG. The statute must & d o r e  be cmstnud narrowly to 

avoid the saious constiamonPl questions that would otherwise be raised by thc FCC'S 

actions - a taslr made all the d a  here because the plain t ~ m s  of the Act do not come 

close to ruppoxting the FCC's intrusive rules. 

4. The FCC's rules uudcmm ' e in two si@cant ways the paivatc negotiations on 

which Caagrcss prk ipd ly  relied for openkg local telephone Wvice to competition. Pirsr, 

the C h n m h h ' s  p x y  psiccS @UaC membghl ~ c e  ncgotiationS because neiths pvty 

has any reason to accept a price less favorable tban that combfished by the ddault proxies. 

Sccond,cven~insidbudy, ~FCCbasrcplaccdthemandsQrybargahkgrequirem& 

of section ZSt(i) with a fading scheme by imposing an exmodmy . " p i & - ~ d - c h O O ~ "  

provision undcx which a campetitor may fmhl impose on the incumbent ffiC any singe 

team, including a price, b m  any interconnection agreement without having to accept the 

quid pro quo from the original interconnection agreement. That rule bas the effect of 

- 2 0 -  
; 
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of ~ n p  that might be considered network elements since it must refer to "information" 

used in functions beyond the "physical delivery" of telephone calls. (Report 261). 

The FCCs interpretation of p 153(29) is fardy flawed because it ipores settled 

piincipla of srafuiory consuuction. In particular. it iguores the principle o f c j d e m  gCnerir. 

which requires general t e r n  in a statute to be interpreted in accord Wjtb more spedfic 

terms preceding it. w I(rpue 1 v. Iowa Me- 95 F3d 614,619 

(8th Cir. 1996). As applied to 6 153(29), the rules require that the reference to "other 

provision" be interpreted in Bccord with the specidc terms - "trausmision" and 'routhg" - 
which precede it. Thus, the refercncc to 'other provision" simply acknowledges that there 

are a series of discrete funnians k n m  differcat technical names involved in uaarmitting 

a telephone call from one point in a network to anather. In addition to 'UpnsmiSSion" and 

'routing acre BTC si- switching, terminating etc. Rather than reciting PII uhaustivc 

list of these terms, the Acr uscs a shorthand to cMompsv them all. OSS and seMccs like 

call w a i t b  howcver. are not h l v c d  in transmitting a dl from point to point. They are 

nos therefore, "network elements"o/ 

2. "be FCCV access d e s  permit n w  cotnnts to evade mstrktions that 
the M immposea on *ale of tdacommmnk.(ioar SnVifK 

The Ad provider for two dKeITIauVe ways for new entrants to provide I d  relephone 

service. As previously expl?iOd, a requesting carrier can interconnect with an incumbent 

33 n e  FCC funher werreacbcd by ordain8 incumbent LECS to provide access to OSS 
systems no later than Jaauary 1. 1997. (Rule 8 51.319(f)(Z)). Nonvitbstandbg its 
acknowledgement that different LEO w Mereat OSS systems and that no national 
standards are yet available, the FCC ordered immediate irnplementatiou of access to OSS. 
This requiiemCnr is enonnously mstly and burdensome to mid-sked LEG and the costs of 
complying with it vill be for naught if new natiod standards are adopted, as may happen 
in the near future. 'The January 1, 1997 deadline, rberefore, is arbitrary and capricious. 

-41- 
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G C  and purchase discrete elements of its network combine those elements aS it Sees fit 

and provide its om uniqoe telephone schcc, Under 8 251(c)(4), a new entrant can also 

provide fully furnished telephone ~ M c e  simply by p u r c h s w  at wholesde raw, an 

incumbent's own telephone service and then reselling that same senice under its DW name. 

Notwithstanding h e  clear and obvious distinctions between resale and unbundled 

access, the FCCs interpretation of 4 251(c)(3) permits a requesting carrier to evade the 

restrictions and cos1 burdens associated wirb purchasing services for rcsale. The requesxhg 

carrier can do so by simply purchasing all of 10 incumbent's network elements, on a 

putatively "unbundled" basis, forcing the incumbent to put them back together again (i.e.. 

"recombine" them), and then reselling under its om name what is functiona#y the 

incumknr's own telephone service. The FCCs interpretation is without merit. 

The FCC commits several errors in arriving at an interpretation of Q 251(c)(3) that 

pennits nqueatiug &em to PCcDmplirh an end-run a r d  Q 251(c)(4). Fins it mistakenly 

argues that the Act .docs not hposc any limitations on d e n '  abiiy to obtain access to 

unbundled nework elements." (Report 1 329). That argument conflicts wirb 4 251(d)(2), 

whicb expressly limits the incumbent LECs obligadon to provide access to elemenu of its 

nervork Moreewer. the plain language and svudure of 4) 251(d)(2) and (c)(3) underscore 

tbat an incumbent's obligation is simply to provide ac- to a limited number of discrete 

parts of its network on an unbundled basis. 

The FCC next em by interpreting 0 Sl(c)(3) to require incumbent LEG. rather 

&an requesting d e n ,  to recombine rbe network elements purchased from incumbenu on 

an unbundled bask. (Repon 1T 294-95). This untenable interpreutioa once again ignores 

the plain language of 5 251(c)(3), which provides that incumbents must provide unbundled 

42- 



elcmentr “in a m m e r  that allows rcqucsting carrim to combine such elements order 

IO provide . . . telecommunications service.“ Thus. the FCCS 

interpretation is akia 10 requiring an automobile manufacturer to disassemble OM of its 

cars. sell aU of the paru to a competitor (on some hypothetical, leasr c a t  basis), and then 

reassemble the parts ar the competitor’s request! Norhmg in 5 2sl(c)(3) un~ran(3 such an 

inrerprecation 

(emphasis added). 

the above analog illusuates, &e FCCs inbxpretauon would also impose 

substantial burdens on incumbents, particularly mid-sled and small LECS, that &ages$ 

never contemplated, much leu authorized. Requiring inambents IO reassemble network 

elemenrs would forcibly conscript the incumbents’ persoanel (and their expenisc and 

training) hto tbe ~ I v j c e  of their competitors. No justi5ation for sucb a bizarre result 

exists. To the wnuary, if new enuants are to bc competing telecommunications companies, 

not just storefronts reselling phone =Ma over recombined pieces of an incumbent’s oum 

network, new enuants must be expected to hire their o m  personnel and train them. 

F d y ,  the automobile analogy illustrates well that the FCCs interpretation of 

P 2 S l ( C ) ( 3 )  enables ncvr entrants IO avoid the resale provisions of P 25l(c)(4). Obviously, 

a competitor who purchrres all of the unbundled elemem of an incumbent’s network and 

forces h e  inmmbcnc to ressemble them is simply buying h e  incumbent’s network, and 

thus iu telephone d a  Congress. however, provided a distincc metbod for competitors 

to achieve that objective: the resale p d o m  of 5 2Sl(c)(4). 

43- 

** TOTRL PAGE.l *x 

r ‘  4410 



r . UdI  L 9  NOU 19 ’96 11:29 FR BEL-SOUTH LEGFIL DEPT.404 249 5901 TO jlJl>llldIYY 

,-i&a 
Communicdons Act” 

third +a. Nor can such a right be inferred more g c n d y  under the 

C. The FCC Erred in Reading Scetion 251(c)(3) to Allow New Entrants to 
Evade the Act’s Limitations on Rrsalc 

In addition to qanding the a t i o n  of “&work ehmds” and n-g the Act’s 

limitations on what elements incumbentp must provide, the FCC eliminated yet anoth~ 

critical distinction that Congress built mto the Act. Unda section tSI(c)(4), C O ~ ~ S S  

imposed a distinct duty on incumbent LECs to provide retail sewices to requesting c a r r k  

at wholesale rates so that those carriers can resell the services to subscriben. Congress 

defined a distinct pricing JtrndaTd for resold savices, scs 0 252(d)(3) , and expmsly 

rcltriaed the uses Umt can be made of lk& B 3 27l(e)(l)#I’he Orda would nullify these 

provisions by cmsinhg section Zl(cX3) to give requesting carriers an entirely Merent 

amucforrrcellingtheincrmnbent LEC‘s owe finished smicc, solely through the Imnginan, 

process of “uubuudhg“ the W ’ s  Cntire nctwark and %assexnbling* the pieces./& 

Order fl33841. Thc FCC’s %bundle” d e  in &Kt adds to the two options enacted by 

Corqgvss (unbundIcddanats a u d ~ d e )  a third aption that does notappearm the statute 

(rebded elements). These rebundled &mg m can be exact&& same, in everynspecf 

as the LECs’ resold saviccs, but they must be priced at rates much Iowa than tbose derived 

fiom thc wholesale discoant fbr resold smriccs. This not only is -wary to the terms of 

I_- 

- -- 

- - _ _  - - - 

a ’ S C E ~ U ~ C o m . 4 1 1 n c . . U . S .  394,406&n.l1(1974)(FCC 
has no powcr to alter rights established under the Copyright Act). 

-64- 
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section 251(c)(3). but also flatly contradicts the specific ~ c h g  standards and other 

restrictions that Congess cr&d for limiting the reselling of smrices under the Act. 

- 

- 

The plain terms of section 251(c)(3) refute the notion that services can be obtained 

for refale simply by p3mhpaing an incumbent’s entire network as “unbundled elements.” In 

imposing a duty on incumbats to provide access to “elements” of their network, 

section 25l(c)(3) by its tams contemplates an obligation to provide elements - 

that is, of the nctworlc - on an “unbundled basis.” A new entrant that purchases an 

incumbent’s entin network h m  end to end, howwet, is not getting anytbg on an 

”unbundled basis.” 

The FCC aUunpts &justi@its reabng of the unbundling duty in part by noting that 

undd d o n  251(c)(3) a requesting cWiw should be allowed to “combine such elements” 

to provide telecommunications services. Order 1 293. But just as a requesting carria 

purching bhc whole network is not o m  auy ”pat’’ of the network on au “unbundled 

basis,’’ SO it is not ‘‘combking” my “elements” that have been ”unbundled” Rather, the 
\_ __------- 

M g  is simply buying llly finished telephone services. Any ‘hbundling” or -___ - - 
“combining” involved in the entire process i s  the purest fiction. It i s  as if the FCC bad 

transformed a stamtow obligation to sell spare parts for a0 automobile into a requirement 

that iucumbeak provide a fdlyasxmbled car. Onw again, by allowing new entrants to buy 

services h m  incumhts uada the ‘SmtnmdICd danents” kkl ,  without brving to contribute 

netwollr facilities ofthcir own, tbc FCC is creating a profound disincentive to facilitics- 

- 

- 

based competition in direct contravention of congressional intent 
- - 

- 6 5 -  
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The FCC would rq& -bent to tr#d some d tekCOmmUnidOnS 

sbm - socalltd h c p l  ~ervices that an prsvided on the network h e 4  such as Caller 

ID and call forwarding - as if they - were - themselves mb4l-d netwoh elements. tk 

Orda 1[ 263, 413. Indeed, &e Order obligates bcumbcnts to offa these s d c e s  to 

competitors as hptb Unbundled elements fmished services for resale. But it would have 

b m  Mnsmsical for Congnss to direct State commissions to establish two merent prices 

for the samc service. Nor did Congress do any such tbhg. As already noted, the 

the tam "savices" when it e e d  the scope of Confcccncc Committee chose to dunmate 

uubuudbg. Confaence Report at 121. C o w s  also specified &at unbuuad - _  elements 

arc to be d o &  as inputs "forthe provision of' a competitors oppn telecommunications 

services, - 8 25 l(cX3). and scpmkly addressed resale of "tclecommMications savicer" that 

an to retail oustrrmas, 4 Zsl(cx4). T~us, Congress clearly indicated that the resale 

provisions, not thc llnbundling requirrmeatS. control where the iacumkt's  shed 

tclccommunicatioao KNices arc at issue. V. E& 539 F.2d 

_- 

___---- - -  

__ 

- _ _  

. .  

_ -  _ -  

- 

1166,1173 (8th Ck. 1976), ud dcpirs 429 U.S. 11 10 (197) (spec& provisions govern 

over g c n d  ones).p 

If Moreova. if a particuIar telesommvlricat~ service is d a b l e  via resale, its 
unavdabiLity as au "unbundled element' would clearly not "iarpair the ability of a 
[cmnphgl &a. . . to provide the d c e s  tb& it seeks to der." g 25 l(d)o(s). Thus. 
evcnifa vatical service wpewro~&vicwtd as a " n e  clement" mda the statute, the 
incumbent LEC still should not have to provide it in the fonn of m "Unbundled dement" 
pursuant to the Act's separate pricing rules for such elements. 

- 6 6 -  
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& h g  &e right to order, _ _  as _ _  “ndwork ~ elements," either the assembled 

coudan ofn- facilities needed to @de a k~emuniCationS service or individual 

vertical saviccs would allow them to evade express statutory limitations on a competitor’s 

right to resell the incumbent’s rctail services. Unlike unbundled network elements, which 
__-------- 

inanheats must offer to thcir rivals at cost (47 U.S.C. 5 252(d)(l)), incumbents must set the 

prices for sexvices for resale by discounting from retail rates. &s 47 U.S.C. 8 ZSZ(dx3) 

-- 
- ___ - 

- 

(wholesale ocrvice nras equal ‘kehil n t c s  charged to subsuiim for the tclccommunicatlons 

service requested, excluding. . . cos@ that will be avoided by the local exchange carrid.). 

Conpss kgidakd h i s  diffcrarcc in &to prevent exploitation of regulatory price 

diff i t ials.  Srt H.R. Rep. No. 204, 104th Cong., 1st Sess., pt. 1, at 72 (1995) (‘% 

[resde] tatc &odd Rflect whether, and to what extent the local dialtone service is 

subsidizeaby~saviKs. . . .”). Regdabs require innnnbent carriers to pmvide certain 

S a v k  to c d  consumers at e c i a l l y  low rates (for example, basic telephone service 

to&-). Incumbents me -to dybeidiEtlfiese public service burdens by pricing 

orha Services lbovc wst (fN cxatnple, ~ C C  to business usus and vertical sewices such 

as Caller ID a d  crll waiting). I f  comjtctitors could obtain business &ce.s or vertical 

services at cost rather thao u prices pegged to r e d  rates, they could be used unfairly to 

S a V e Z l U i I l W d C d  8 ”- cusbmcm at prices below those Qat the incumbent must 

chvge to w o a p  tkc wst of serving subsidized nrztamns. A campetitor could thereby 

{ 

~~~ ’s pricesandtala m cusaomas,wi?houtproviding any improvcmcnts 

on the incumbmt’s mvice. > 
// 

-67-  
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/ - C r e a a  much il~l opportunity for arbitrage arould drive incumbd carrim toward 

fioancial Nia and threaten the public service objectives that State =-ton arc to 

achieve. 20 avoid losiug the cusmmm &om whom thy earn a PO% incuden& would 

h m  to reduce their prices. Thc contribuhn to public-service subsidies that those customers 

provided would be lost, although incumbents would not be h e d  of their publit ~ C C  

obligations. This c o m b i o n  of mst-based competitm and rcgdatorily-imposed subsidies, 

as the c 4 u m i s h  has aflmoacdge4"is inlrany.lmshble ' ble." Orday 8. 

/'% ~ n l a  similarfv dows carriers completely to evade tht Act's express restriction 

on thc joint madctting of mold local services, thus rcading that restriction out of the strtutc 

as well. congress sought to ~ I m c  l e d  competition by preventing large long-distpncc 

caniaS fhmjointly marketing their long-distance service with local savice obtained from 

a Bell company incumbent under the. Act's resale provisions, until the Bell company i s  

aubnizcd to p r o v i d e  long-dirturce scnicc in its home region. & 47 U.S.C. 8 271(e)(l). 

This section is intended "to provide parity betwem the Bell OPQating companies and other 

telccommunicptions carrim in th& ability to o& 'om stop shopping' for 

tcicunnmunications services," an option that is likely to be hghly artnrstvc to consumers. 

S. Rep. No. 23.104th Cq.. 1st Sess. 43 (1995). As the FCC achowidgcs, however, a 

caxricr selling the equivalent of the Bell tomppny's mPii service through &e use of 

r m b r m d l e d ~ c l e m e n ~ ~ ~ ~ b c ~ j e c t t o t h c j ~ m a d r e t i n g ~ c t i o n .  Order 

335. The FCC hss takena mandatoryrestliction in the Act and made it trivial to avoid 

/ 7 

7 
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The FCC shouldnot k permitted to nullify Congress’s inm&d distinction between 

network elements and M e d  scrvices subject to resale me& by r e d m  network 

elements to incbde existing L E  retail services. 

D. By Requiring Incumbents to Turn Major Portions of Their Network 
and Operatiom Over to Competitors, the FCC’s Order Would Effect an 
Unauthorized Taking of Propey 

We havt already SWZI that the FCC’s Mciug rules, if dowed to stand, would lead to 

a n k a b r y  ates for netwoxk elements and wholesale services. This same inhtmity infects 

thc Cimmkiirm’s danand dmt LECs make addi t id  investments in their networks for the 

bcnditofthcircompaitom. l3utthr:rsScoaMningdnmdlm . g and resde discussed in this 

section also create &, dis(inct takings problem: tlw llplclmowicdgcd effect of the FCC’s 

d e s  is to take LEC property for public use 7withoar stntutory puthority to do so. By 

Permitting new en- to appmptiate dl aspects of the W s  existing business, h a n d  

upgrades €tom the LEC, and evade stammy n&ic?im on resale, the FCC’s d e s  

e&ctivch/- * Q LEC’s busimss for UIC ben& of its unnpaitors. Since Congress 

never authoritad such a wholesale takcovcr of the LEC’s buoiness, rhe FCC’s rules cannot 

Con- rquircd the LECs to grant compeutors access to the critical, physical 

portions of their existing nctwoIlrs. Congress also required the LECs to pennit physical 

c o l l o c o r i r n o f ~  ’ ’ quipmmt as nece~wy for such access. But the FCC has taken 

these requirementi and e them into an m a t i o n  of LEC networks. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

No. 96-3321 
(and consolidated cases) 

IOWA UTILITIES BOARD. ET AL., 

V. 

FEDERAL COMMUNICATIONS COklMISSION, ET AL., 

-. 

On Petitions for Review of an Order of the 
Federal Couununicationa Commission 

Amici are membrzs of Congreso who have a strong institutional 

interest in ensuring that federal agencies correctly interpret 

statutory provisions and do not exceed the jurisdiction conferred 

on them. This interest i s  especially acute with respect to the 

Federal Communications Commission's implementation of the Telecom- 

munications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56,  in 

which the Commission has t a k m  a perfectly legible statute and 

turned it on ita head. 



Amici include both Republican and Democratic members of the 

House Committee on Commerce, which had jurisdiction over the 1996 

Act. Amici bolieve that this legislation 

will open the door to fuller competition in all telecomunications 

markets. Because of our involvement in shaping the relevant 

provisions of the Telecommunications Act, and because our constitu- 

ents will benefit directly from the healthy competitive environment 

the Act was designed to foster, amici have A particular interest in 

seeing that it is implemented in accord with legislative mandates. - 
The FCC's First Report and Order' is an act of extraordinary 

arrogance. The Order blatantly disregards congressional intent in 

two material respects: it asserts federal jurisdiction in areas 

that Congress intended to reserve for state control, and it 

establishes rules for the unbundling of network elements that are 

contrary to congressional intent, and that threaten the viability 

of established telecomunications networks. 

In order to reach the conclusions found in tho Order, the 

Commissioners eithar had to determine that they had the authority 

to ignore the plain intent of the peoples' elected ropresentatives, 

or that Congress doasn't k n w  onough about legislative drafting to 

explicitly amend sections of the law that it wanted to change. 

'rmPLsmentatfon of t h e  in tu 
, FCC No. 96-325, CC Docket 96-98 

(August 8. 19961 ("Order"). 
I 
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Apparently unbeknownst to the Commission, however, Congress 

debated at great length about the proper allocation of state and 

federal responsibilities. In the end, w e  decided to 'leave regula- 

tion of most local matters, including especially the pricing of 

local facilities and services, to the states. To implemenc .that 

design, the House/Senate conference cormnittee added specific lan- 

guage clearly vesting such authority in the states. a, u, 47 
U.S.C. 5 2 5 2 ( d )  (governing local pricing). Just as important, 

Congreas left key provisions of the 1934 Act in place. These 

include 5 Z(b1, codified at 47 U . S . C .  S lSZ(b1, which plainly 

states that "nothing in this Act shall be construed to apply or to 

give the Commission jurisdiction with respect to . . . intrastate 
communication service . . . . " 

Tho Conmission's foray into areas Congress reserved to the 

states is doubly improper because it establisher rules for the 

unbundling of network elements that would hamper full competition 

and reduce investment in locd telecmunicrtions networks. 

/ Congress deliberately crafted separate pricing methods for competi- 

tors to have accars to local facilities and services, depending on 

whether they are  facilities-based competitors or resale competi- 

tors. The purpose of this distinction was to oncoorage investment 

in telecomunicationr facilities and to create jobs.  The Conrmis- 

sion's rules eviscerate this important distinction by making the 

more attractive cost-based pricina method available to other types 

o f  competitors The reaulf of the Comnission'a failure to respect -/ 
-3- 
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Congress' distinction betw8en the two types of comp8titors is that 

the pricing b8nefits Congress int8nded to inur8 to those who 

Anvested and creatod jobs will instead be available to pure 

res8llerr. Th8 Commission adopts quick fixes that Congress 

rejected in favor of encouraging long-term investment and employ- 

ment. The Cornaission's agenda must, vhero ther8 is conflict, take 

a back seat to Congress' own plan for the industry. - 
I. m ~ C a n m m I C a Z Z Q S  ACT -I SmTB JuRxsDDfCTxoa om. 

-Tam mxcm 
Th8 Telocommunicationr Act did not create an 8ntirely new 

fod8ral regulatory SCh8m8 in th8 t8l8comunications arm.  Rather, 

it amend8d existing low in response to merk8t developmentr that 

hav8 r8nd8red old monopo1i.s obsolete. Congress drew upon more 

than s i x t y  years of experience under the Communications Act of 1934 

and, in particular, decided not to ups8t the basic jurisdictional 

balance of the 1934 Act. 

A. Tlm 1934 Act A8migamd Jlrtiadietioo o i  X s t r u t a t .  &-iaa 
to tho s u t m .  

Th8 Coamuniertions Act of 1934 firmly established a "system of 

dual state and federal regulation" of the telecomnunications 

industry. Louiri.nlPvbli* C R ~ V .  -'n v- FCr , 476 U.S.  355, 360 

(1986). Congress creat8d the Federal Curanunications Commirsior. and 

grantod it authority to r8qulat8 -interstat8 and foreign commerce" 

in wire and radio colmaunication, 47 G.S.C. S i 51 ,  w h i i t  i a a r r r i y  

intrastatr service to state control. To br8ce this divide, and 

-4-  
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ensure that federal regulators would not encroach on a state's 

jurisdiction, Congress expressly denied the FCC jurisdiction over 

intrastate matters, except in a few enumerated instances. 41 

U.S.C. P l S t ( b ) .  

The proper division of federal and state power was the 

"'dominating controversy'" during the drafting of the 1934 Act . z  

The states were particularly concerned by the  broad power that the 

Interstate Commerce Conmission, which then regulated both railroads 

and interstate telecommunications, had claimed over 

railroad rates as an incident of regulating interstate rates. 

RV. I?. -, 234 U.S. 342 (1914); 

'TI v. Chi- B L R gg, 257 U . S .  S63 ( 1 9 2 2 ) .  

State authoritier feared that if the new federal communications 

agency uere given the rune poucr that the ICC had, they would be 

dirplaced from the field af telecommunications.' 

Congrerr rerponded with 5 2(b) of the 1934 Act. Section Z ( b )  

provided in 1934,  a8 it does today, that "nothing in thir Act shall 

be construed to apply 02 to give the [PCCJ jurisdiction wAth 

respect to . . . charges. classifications, practices, services, 

a- , 476 U . S .  at 372 (quoting Richard UcKenna, 
"Preemption Under the Communications Act," 37 - 1, 
2 ( 1 9 8 5 ) ) .  

'SM, u, He8rings on H.R. 8301 Before the House Committee 
on Interstate and €oreipn Commerce, 13'. Cong., 2d Seas. 136 
(1934) (statement of John E. Benton), ' A Legislative 
History of the Communicationr Act of 1934,  8t 482 (Paglin ad., 
19891;  A at 7 4  (statement of Hr. Clardy); Hearings on S .  6 
Before the Senate Interstate Commerce Committee, 71"' Cong., 2d 
Scss. 2179 ( 1 9 3 0 ) .  

-5- 
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facilities, or regulations for or in connection with intrastate 

communication service by vire or radio of any carrier." 47 U.S.C. 

5 152(b). The provision straighttorvardly "reserves to the States 

exclusive jurisdiction over intrastate telephone and telegraph 

comunication." S. Rep. No. 781, 73d Conq., 2d Sese. 3 (1934). 

Consistent with this legislative intent, the Supreme Court 

that S 7 ( b )  "fences otf from FCC reach o r  held in 

regulation intrastate matters -- indeed, including matters 'in 

connection with' intrastate service.' 476 U.S .  at 370. The Court 

explained that any attempt by the FCC to regulate intrastate 

matters, even to effectuate a federal policy. would constitute an 

agency conferring power on itself. "To p e d t  an agency to expand 

its power in tho Lace of a congressional limitation on its 

jurisdiction would be to grant to the agency power to override 

Congress." at 374-75. This the Court warn "both unwilling and 

unable to do." at 375. 

. .  

8 .  Ibr Tal-iutioas k t  I t r s a n m o  t b  S t r u m '  Author- 
ie -.- f D e 8 m f r b  C-iC8UOa.. 

Since 1934, th8 f'CC by and large has respected the limitation 

that 5 2 ( b )  placer on its juiisdiction. Even under the 1996 Act, 

it generally aQaitr that "in the absence o f  a grant of authority to 

the CormLiasion, State and local regulators retain jurisdiction over 

intrastate matters." Hemorandm Opinion and Order, re C 1 a - e  

-, CCBPol 96-10, I 2 4  (FCC Oct. I, 1996). Yet the 

FCC apparently thought it could get around this baric principle in 

-6- 



its Order. While conceding that the 1996 Act  does not explicitly 

grant it authority over local intbreonneetion and pricing, the FCC 

"axpand[ed] the applicability of contends that Congress 

. . . national rules to historically .intrastate issues." Order 

9% 83-84. Nothing is furthor from the truth. 

. .  

There was no goneral effort to expand federal power through 

the 1996 Act. Rather, Congress was concerned with limiting federal 

regulation.' Thus, members carefully considered the proper limits 

of federal and state jurisdiction. Where it wanted to give the FCC 

authority in areas of traditional state responsibility, Conqress 

said so. For example. SS 751(b) ( 2 )  and (d) 12) give the FCC 

authority to draw up rules concerning local  number portability and 

network unbundling, respectively. Likewise, as explained below, 

Congress indicated whon regulatogy powers should be exercised 

exclusively by the statos. In particular, Congress did not 

silently transfer the states' traditional responsibility to set 

prices for l o c d  services to federal regulators. 

'm 141 Cong. Rec. H4571 (daily ed. Hay 3, 199s) (statement 
of Rep. Bliley) (proposed legislation would "substantially reduce 
Federal regulations a i  teleeommunicationr" and largely would be 
"administered l oca l ly  rather than federally"); 141 Conq. Rec. 
58198 (daily ed. June 12, 1995) (statement of Sen. Fressler) ("It 
is time w e  reduced the fed8r.l bur88uCraCy. . . . Inside the 
beltway, these agencies grow and grow and they do not want to 
give up their turf."); 142 Conq. Rec. W1150 (daily od. Fob. 1, 
1996) (statement of Rep. Goss)(Act w i l l  nreduce Federal 
involvement in decisions that are best made by the free mdrket"). 

I 

I 
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First, Congress determined to keep 5 2 ( b ) ,  and hence the 

decision, intact.' This determination was deliber- 

ate. congress k n o w  how to amend 5 21b) to carve out specified 

intrastate services from its broad scope. For example, whon 

Congress drew up provisions rolating to telecommunications services 

. .  

For hearinq- and speech-impaired individuals under the Americans . .  

with Disabilities Act, it amended the first clause of 5 2 ( b l  so 

that those provisions would cover intrastate services. &g Pub. L. 

101-336, Title IV, S 40l(b) (11, 104 Stat. 369 (1990). Congress 

similarly amended S 2 ( b )  in 1991 and 1993 when imposing federal 

rLstrictioni on telephone dialing equipment and regulation of 

mobile services, respectively.' 

In 1996, the House and Senate conferees decided, after much 

debate, not to establish a similar carve-out from state jutisdic- 

tion i n  the new telrconmunications law. Both the House and Senate 

b i l l s  would have added Part 11, Title I1 of the amended Comnica- 

tions Act (which includes the interconnection, resale, and 

unbundling requirements) to the list of provisionr carved from 

S 2(bI's scope.' But the conferees deleted that language. This 

'w v -  p a ,  434 U.S. S75. 580 (1978) ("Congress 
is presumed to be avare of . . . [a] judicial interpretation of a 
statute and to adopt that interpretation when it re-enacts a 
statute without ch8nge."). 

'u Pub. L. 102-243, S 3 ( b ) ,  105 Stat. 2401 (1991) 6 47  
U . S . C .  5 227; Pub. L .  103-66, Title VI, S 6OOZ(b) (21 (81 (11, 107 
Stat. 306 (1993) 6 47 U.S.C. 5 332!c) ( 3 )  (a!. 

652, 104th Cong., 1" Srss.  5 lOl(c) (2) (1995). 
'u H.R. 1555, 104th Conq., 1" Sess. S 101(e) (11 (1995); S. 

-8-  
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Court should respect the conferees' decision and reject the FCC's 

claim that S 2(b) was implicitly amended.' 

Indeed, the conferees specifically addressed whether federal 

or state rules would be used to resolve disputes regarding the 

terms and prices of interconnection, unbundling, and resale. Under 

the House bill's proposed 5 2421s) (2), local carriers were required 

"to offer unbundled services, elements, features, functions, and 

capabilities uhenever technically feasible, at just, reasonable, 

and nondiscriminatory prices and in accordance with [proposed] 

subsection [242] (b) ( 4 )  ." Proposed subsection (b) ( 4 1 ,  in turn, 

authorized tho rcC to promulgate regulations implementing section 

242's guidelines f o r  interconnection and pricing. H . R .  1555,  l0lCh 

Conq., l*C Smss. 5 101(r) (1995). State cormmissions would merely 

"supervis[el" the private negotiations. fd, (proposed 

5 242(a) ( 8 )  I .  The Senate bill, by contraat, gave the state 

codssions responsibility to "resolve" open issuer and 'impose[el 

appropriate conditions upon the parties" in arbitration proceed- 

ings, S. 652, 104cb Cong., 1". Sess. 5 101(a) (1995) (proposed 

5 251 (d) ( 5 )  (C) ) ,  subject to X C  regulations.' 

'am w Oil cprp. v. rn- , 419 U.S. 186, 199- 
2 0 0  (1974) (doletion of a provision by a conference committee 
'militates against a judgment that Congress intended a result 
that it expressly declined to enact"): sf Ed&L 
v. , 456 U.S.  512, 528 (1982) (deleting a provision of the 
House and Senate bills was a "conscious choice" by Congress). 

'm S. Rep. No. 23, 104th Cong., lac Sess. 21 (1995) ("the 
solution imposed by a State must be consistent with the FCC's 
rules") ; S. 652, E 101 (a) (propo6ed S 251 (i) (I) 1 (requiring FCC 
to issue regulations). 

-9- 
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Procedurally, the conferees largely followed the Senate 

approach. Where local competitors can resolve their differences 

through private negotiations, they are left to do so, subject only 

to a state determination that the final agreement is nondiscrimina- 

tory and consistent vith the public interest. 47 U . S . C .  

5 252(e) ( 2 )  ( A I .  But where the ternu and prices of interconnection 

cannot be resolved through private negotiations, either party can 

ask *'a State commission" to mediate differences, S 252(a) ( 2 ) ,  

or to arbitrate any open issues, ik S 252(bl. If the parties 

select arbitration, the Act provides rules, inc,luding pricing 

standards, for the *State commission' to follow. r;e S 252(c),(dI. 
The f i n a l  version 02 the leu vasts much more substantive 

authority in the state commissions than either the House or the 

Senate bill. Consistent with the Senate approach, 5 2 5 2 ( c )  ( 1 )  of 

the Act requires state couunissions, as a general matter. to conduct 

arbitrations in a manner that "meets the requirements of section 

251, including the regulations prescribed [by the FCCI thereunder." 

But the vary next subsection of the Act establishes a special rule 

f o r  pricing: It instructs state arbitrators "to establish any rates 

for interconnection, services, or netvork elements according to 

subsection ( d ) , "  without any reference to Comission regulations. 

47 U.S.C. s 2 5 2 ( C 1 ( 2 ) .  

Section 252(d) confirms the states' responsibility f o r  pric- 

ing. Subsection 252(d) (1) provides that "a State comission," in 

determining "the juat and reasonable rate' f o r  interconnection or 

-10- 
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. 
network elements, should ensure that the rates “nondiscrimina- 

tory“ and “based on the cost . . . of providing the intorconnoction 
or network element” and “may include a reasonable profit." 

Subsection (d) ( 2 )  provides guidance regarding ao-called “reciprocal 

compensation,” where carriers pass calls back and forth between 

their netrorks. Subsection (dl ( 3 )  specifies that “a State comis-  

sion“ i s  to determine wholesale ratos for telecommunications 

services ”on the basis of retail rates charged to subscribers 

. . .. excluding . . . costs that will be avoided by tho local 
exchange carrier.” 

These provisions, we thought, would make it crystal clear that 

the states set prices for local interconnection, unbundling, and 

resale where the parties need outside help. As the Conference 

Report explained with respact to wholesale rates, the rate “is to 

be determined by the State Commission.” S .  Rop. No. 230, 104‘n 

Conq., Zd Sess. 126 (19961. 

Incredibly, the Comaclssion read these provinions as crying out 

for federal rogulrtion. It reasoned that regulations are needed to 

“equrlir[eJ bargaining power” between incumbent local carriers and 

new ontrants, and that “[nlational (as opposed to state) rules more 

directly address these compcticive circumt&nces.” Order 1 5 5 .  

The Cornairmion simply refuses to accept Congress‘ judgment that 

state regulators -- who have decades of experience with local 

pricing issues -- are better positioned than the PCC to know what 
constitutes an unreasonable demand in particular local negotia- 

-11- 
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tions. A s  long as a state Commission complier with the statutory 

pricing constraints And abides by BCC regulations in those areas 

(such as number portability and unbundling) where the FCC vas given 

specific authority, the state commission is free to arbitrate 

pricing disagreements as it ~ e e s  fit. 

X I .  T I I  =‘I -8 WILL mm CQORXTIOI#,  JOB Q I u r X d u ,  W 
RIvTI’LLmrr 

The XC’s rulea would eliminate virtually all of the flexibil- 

ity that Congress gave the state comnissions. Worse than that, 

however, they would frustrate the development of genuinely 

competitive local telecomaunicationo markets. 

Congross carefully balanced the interests of incumbent local 

carriers and new entrants when it drew up the 1996 Act. The 

conference comnitteo hammered out critical compromiser thdt were 

designed to give all carriers, old and new, a fair chance to 

compete. Legislators believed that full and fair competition would 

“unleash such competitive forces and innovation that our Nation 

[would] see more technological development and deployment in the 

next 5 years than we have already seen this century,” leading to 

“hundreds of thourands of new jobs and tens of billions of dollars 

being invested in infrastructure and technology.” 142 Cong. Rec. 

H1174 (daily ed. Feb. 1, 1996) (statement of Rep. Buyer). Much of 

the anticipated growth was expected co come from the local exchange 

market. 
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The idea Was simple. For several decades, competition in 

local  markets has been artificially constrained by authorized 

monopolies. If those monopolies are eliminated, new businetset 

Will enter the market. They will install their own wires and 

switches, and they w i l l  develop new products and services to 

attract customers. Today's incumbents will fight back by increas- 

ing their own investments in local facilities and services. 

// But a rational new entrant will not spend the money to install 

facilities if it has a guaranteed competitive advantage when it 

uses the incumbent's network. And the incumbent u i l l  not invest in 

upgrading its facilities when its competitors get the greatest 

benefit from that investnunt. Neither side would have an incentive 

to build or invest. Congress' whole plan for job creation and 

economic growth vould be frustrated. // 
The Co~UU~i88iOn has arrogantly imposed. through the Order, its 

pr(l view of what Congress should have done through the A c t H T h e  

FCC's overreaching is weli illustrated by the unbundling provisions 

of the FCC'r rules, under which new entrants have . a  choice of 

buying retail servtces under one pricing formula, OE buying all the 

network capacity needed to provide that same service under a 

totally different pricing formula. Sss Order ¶¶ 328-41 -  These 

provisions erase carefully drown statutory distinctions between 

resale pricing, on one hand, and pricing of network elements, on 

the other.. 
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Section 252(d) sets out distinct pricing fOmUl.5 for network 

unbundling and resale of retail services. 47 U . S . C .  S 252(d). AS 

with jurisdiction over local pricing disputes, this distinction vas 

hammered out in the House/Senate conference. The Senate bill 

contained no specific pricing guidelines relating to r e s a l e  of 

incumbent carriers' retail services. but introduced the requirement 

that local exchange carriers nuke pieces of their networks 

separately available for competitors' use at prices *b*ze.d~,.on the 

cost . . . of providing the unbundled element" which "may include 
a reasonable profit." 5 .  652, S 101(a) (proposed S 25114) 1 6 ) ) .  

Conversely, the House bill establ'irhed only a broad " j u s t ,  

reasonable, and nondiscriminatory prices" standard for unbundling 

of local notuork facilities, H.R. 1555, 5 101(at (proposed 

5 242 (a) ( 2 )  1 ,  but required that local carriers "offer services, 

elements, features, functions, and caprbilitiea for resale at 

wholesale rates," Lp, (proposed E 247(a )  ( 3 )  (A )  1 .  

~~ ~ ~ -. ~ . ,  
/~_~- 

The conferees realized that the specific pricing rules in the 

House and Senate bills addressed different situations: The House's 

fennula for resale was designed principally for situations where a 
7F __ 

non-facilities-basad carrier wants to sell the very same service 

that the incumbent provides its customers. H.R. Rep. No. 204, 104'h 

Cong., lac Sass. 72 (1995). Local regulators set some retail prices 

(usually prices for basic residential service) below cost, and make 

up for t h u a  losses by setting DtheE retail prices !like pr'-q 

advanced business services) above cost. If the Senate's "cost 

- 1 4 -  
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Plus Profit" approach were used for sales to pure resellers the 

incumbent's rmtail services, those resmllers could earn large 

profits by targeting business customers whom thm incumbent musr 

charge above-market pricmr. This targeted approach, or "crcam- 

skimming," would leave incumbents no way to recover the lossea they 

must incur from serving subsidized customers.~n 

Whmn thm confmrence comittme raconcilmd the two bills it 

clearly distinguished (as the Senate and Housm had not done) 

between (1) a competitor's right of *accmss te network slmmants on 

an unbundled basisa f o r  the provision o f  its o m  

telecomunications services and ( 2 )  a competitor's right to 

purchase the incumbent's retail services at wholesalm rates f o r  the 

purposm o f  m. 47 U.S.C.  S 251(c) ( 3 ) ,  ( 4 ) .  The conferees 

adopted pricing models that .reflmcted that distinction. The 

Senate's "cost plus profit" formula waa adopted for the pUrChdSe of 

-, and the Houam's "retail price minus avoided 

k- - . . .  
/ 

costs* formula was adopted for the purchase of to 

be madm available to rmsellers. 47 U.S.C. 5 252(d). ' 

Thm K C ,  however, has allowed compatifors who have no local 

facilities of their om,  and thus were expected to be governed by? 

the Houre's wholesale pricing formula, to obtain a11 the network 

''In thm Senate, Senators Inouye 8nd Stevens offered an 
amendment that would have rmt wholesah prices at the incumbent 
carrier's .''actual cost." 141 Conq. Rec. 58369 (daily md. June 
14. 1995). That amendment was withdrawn, 141 Conp. Roc. 58438 
(diily ed. June 
that cost-based 

15, 19951, indicating the Senate'; concurrence 
pricing was not appropriate for resold smrvices. 
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elements that go into an incumbent's service under the Senate's 

"cost plus profit" formula. The Commission's rules have the 

perverse effect of allowing a competitor to chose the more 

favorable cost-based pricing method,' effectively putting t h e  

statutory distinction and guaranteeing that non-facilities-based 

carriers can make money by undercutting the incumbent's price f o r  

any offering that tho incumbent must -- under state regulatory 

policies -- price above coat. As long as they can accumulate risk- 

free profits with minimal investment, competitors will not build 
0' 

,, 
their own networks to provide competing services./ 

The Conmission's establishment of unbundling rules that act as 

a mk&iULa, rather than an .Itrmatir., for purchasing retail 

services at wholesale rates slants competition in another uay as 

well. Conqress was aware that it would be unfair and anti- 

competitive to allow the major Long dirtanco carriers to market 

resold local service with their o m  long distance service where the 

local telephone company (which provides the local service) cannot 

sell long distance." Section 271(e1 [I) thua providrs, in sub- 

stance, that if ATLT, HCI, and Sprint want to sell packages o f  

local and long distance services beforo the local exchange carrier 

142 Cong. Rae. 5713-14 (daily ed. reb. 1, 1996) 
(statement of Sen. Harkin) (joint marketing reattiction designed 
"to prevent the big long distance companies from having a 
competitive advantage"); 142 Cong. Rec. 5716-17 (daily ad. Feb. 
I, 19961 (statemont of Sen. Hollinga) (preventing competitors 
f r o m  "cherry pick(ing]" profitable business cuBtomers while Bell 
Operating Companies are excluded from interLATA markets is 
contrary to public interest and interests of other local 
customers1 - 
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. 
Can do the same. they must build a local netwock of some 

Under the FCC'S approach, however, a company like ATcT can obtain 

all the unbundled network elements it needs to sell local service k- 
with its long distance service, without having a single foot af 

local telephone wire of its o m .  Order 'I 32'1). 

This unfairness is compounded by the specific pricing rules 

developed by the Comnission. As already explained, S 2S2(d) (1) of 

the Act instructs state arbitrators to set prices for interconnac- 

tion and access to netvork elements based on the incumbent's "cost" 

plus "a reasonable profit." The Order, however, instructs state 

commissions to set prices bared on h hypothetical "incremental 

cost" that vould be incurred if the incumbent were using an ideally 

' efficient netvork. 47 C.I.R. S 51.505(b) (1). 

Congress meant what we all understand "coat" to mean. &, 

the amount actually paid for something. 

sion's approach of deriving prices from a hypothetical incremental 

cost would in nuny cases push prices even below the *actual cost" 

standard that Congress rejected as too Low because. it did not 

include a "reasonable profit." New competitors, who could obtain 

access to the incumbent's facilities belov actual cost, would n o t  

build any of their o m .  And incumbents, lacking any incentive to 

incur additional construction costs that could not be recovered, 

vould neglect their networks. 

Furthermore, the C o l m r i a - e  

The .FCC's Order likewise undermines the intent underlying 

S 252(d) ( 3 ) ,  uhich qoverne resold local services and instructs the 
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states to fix wholesale prices at the retail rate less the 

that "will be avoided." Again, the decision to subtract only t h o s e  

costs that actually "will be avoided" was deliberate. Congress 

wanted to be sure that -- whether local regulators set the retail 
rate at, above, or below cost -- at least the incumbent will 

receive the same amount of profit or loss on tho wholesale servlce 

as it would on the regulated retail service. The conferees thus 

rejected proposed language that would have set the statutory 

standard at retail rates minus "avoidable" costs, thereby altering 

the relationship between price and cost that state regulators built 

i n to  the retail rate. 

Yet the Commission set wholosale prices at the retail rate 

less any costs that tho state dotermines "can be avoided." 4 7  

C.P.R. S 51.609. It re-oponed dobate on the rejected "avoidable 

costs" proposal and then adopted it. Order ¶¶ 884, 911. The 

Co-ssion has eviscerated the Act's guarantee that incumbent 

carriers w i l l  receive enough from wholesale transactions so that 

they are no vorse off than they would bm under tho retail rates, 

and can fulfill t h e i r  obligation to provido subsidized services. 

Finally, Congress specifiod that, when drafting rules 

regarding vhat network elements must be unbundled, the FCC should 

consider whether access to a particular proprietary element is 

"nocessary." 41 U.S.C. E 2 S l ( d )  ( 2 ) .  This provision was designed 

to refleer, tho 'necessary" standard found in proposed 5 ZSl(bIl2) 

of the Senate bill. 5 .  652, S 101(a). Y e t  the Comiosion has run 
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around the Plain language of the Act, by saying that access to an 

incumbent's proprietary network elements m y  be "necessary" even if 

the competitor can obtain the same elements elsewhrre. Order 

'I 283. The Commission crasonmd that applying the statute as 

written might raise competitors' costs somewhat, even if it did not 

actually prevent competition. Congress. however, wanted to 

encourage construction of competitive networks, not to set up 1 

system whereby new entrants live indefinitely off of the incum- 

bent's investment. 

These examples all reflect the same problem. The Commission 

has adopted proposals Congrass specifically rejected and that will 

the very "private seccor deployment of advancad teleconmunica- 

tions and information technologies and services" that Congress 

meant to "accelerate." S.. Rep. No. 230, at 1. We think the 

Commission is wrong about sound policy, as well as about the law. 

It5 approach will reduce employment and economic growth. But if 

Congress did nuke policy mistakes, they are for Congress to fix. 

The Commission may not override our legislative judgnents. 

COllCWnrCl 

We haom tried, through the congressional ovmrright process, 

speeches and letters, to encourage the Comission to respect the 

traditional jurisdictional division of authority that is embodied 

in the Communications Act. But the C o d s s i o n  is behaving like a 4 
renegade ageacy. It appears to b+lieve that it isn't a e r ~ l r n r - h l ~  
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to anyone, and should be free to substitute its own judgments for 

congressional directives. 

Apparently the C h a i m n  of the CornhissLon doesn't even believe 

that Comission decisions should be subject to judicial review. A t  

a press conference in October, he likened this Court's PrQrr 

~ . .  to the "imperial sovereignty" 

exercised by the Chinmse emperors." 

But under our syStem. agencies aren't free to substitute their 

own judgments for those of the Congress. They must obey the law. 

This Court should strike down the local pricing provisions of the 

Order as beyond the FCC's jurisdiction and direct the Commission to 

respect carefully crafted statutory restrictions on resale of 

incumbents' services and unbundling of local networks. 

The Honorable . (BilW) Tauzin 
s g  Louisiana 

Member of Congress, Virginia 
U.S. House of Representatives 
Washington, D.C. 20515 
1202) 225-3861 

November 15, 1996 

Member o f  Congress, -Hichiqan 
U.S. House of Representatives 

(202) 

The Honorable Dennis Hastert 
Member of Congress,' Illinois 
u.S. nduse of Repre\entatives 
Washington, D.C. 20515 
(202) 225-2976 

of FCC of 
, .  BNA Analysis and Reports, at C-1 (Oet. 17, 

1996). 
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I heraby cert i fy  that On thia 15th d8y of  Novmnber ,  1996 ,  I 

C8~18ed copies Of the MOTION OF '118 I1ONO1pRABLE JOHN 0. DINOBLL, 

M . C . ,  THE HONOEABLP W .  J .  (BILLY) TAUZIN, W.C..  THE XONORABLP 

RICK BOUCWBR, M . C . ,  AND TBO HONoIlABLp D-IS WTBRT, M.C. FOR 

LSAVX to PILE BRIEF AS AMICI C U R W  and the BRIBP OF AMICI mIAB 

O? TUB RONORA8LI JOHN 0. DINCELL, t4.C.. TWB W W L E  91.  J. 

(BILLY) TAUZM, M.C., fwp HONOWLP RICX BOUCBBR, M.C.. AND Twp 

HO#ooABLS DENNIS fwTERT, M.C. t o  be served upon the parties 

listed on cha actached senrice 1i.at by fkSt-ChSS mil, pO6t8ge 

prepaid. 
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