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JOHN GUASTELLA, President - Guastella 
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:ounsel, 111 West Madison Street, Tallahassee, Florida 
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SAM GATLIN, Office of the Public Counsel. 
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PROCEEDINGS 

CHAIRMAN CLARK: Letls call the hearing to 

order. Is there a notice to be read? 

MS. MOORE: This rulemaking hearing is being 

held in Docket No. 960258-WS at this time and place 

pursuant to a notice that was published in the Florida 

Administrative Weekly on August 2nd, 1996. 

CHAIRMAN CLARK: Let's go ahead and take 

appearances, Mr. Schiefelbein, and would you indicate 

who is with you that will be presenting -- that will be 
making comments on the rule. 

MR. SCHIEFELBEIN: Am I on? Yes. Good 

morning, Commissioners. Wayne Schiefelbein, Gatlin, 

Woods & Carlson representing the Florida Waterworks 

Association. Appearing with me today are Jim Moore, 

president of Florida Waterworks Association, Frank 

Seidman, Debbie Swain and Arsenio Milian. 

MR. KRAMER: I'm Mark Kramer for Utilities 

Incorporated. I'm manager of regulatory accounting. 

MR. ARMSTRONG: Brian Armstrong on behalf of 

Southern States. With me will be Matt Feil and Ken 

Hoffman. Making presentations will be John Guastella, 

Hugh Gower. Jerry Hartman will not be available today. 

He won't be available until tomorrow. 

CHAIRMAN CLARK: We are not planning on going 
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tomorrow. 

MR. ARMSTRONG: He prefiled comments, so 

they'll be submitted in Exhibit 1. As well as Richard 

Harvey, he submitted comments as well. 

MR. McLEAN: Good morning, Commissioners. I'm 

Harold McLean, Office of the Public Counsel, 

representing the Citizens the State of Florida. 

address is 111 West Madison Street, Tallahassee, Florida 

32399. With me this morning is Mr. Sam Gatlin, same 

office, same address. Thank you. 

My 

CHAIRMAN CLARK: Is anyone else that's not 

sitting at the table that is here and would like to make 

an appearance? 

MR. FEIL: commissioners, there are 

representatives here from DEP and the water management 

districts. I don't -- if you want them to announce 
their presence, I suppose they can grab a microphone. 

CHAIRMAN CLARK: I don't think it's -- 
Ms. Moore, would you help me out on this? Would that be 

appropriate if we have them listed as making comments or 

will they have an opportunity? 

MS. MOORE: If those that are planning to make 

comments or presentation, if they would identify 

themselves. 

CHAIRMAN CLARK: Okay. 
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MR. YINGLING: My name is Jay Yingling, and 

C'm with the Southwest Florida Water Management 

3istrict. 

Karen Lloyd, one of our attorneys, was supposed to be 

iere this morning. 

Late, and I believe she will be asking to make 

zomments. 

I was not planning to make any comments. 

I believe she's running a little bit 

KR. WILKENING: Good morning. I'm Hal 

Nilkening with St. Johns Water Management District. 

Cr. John Wehle, our assistant executive director, will 

be making comments. He should be here shortly. 

CHAIRMAN CLARK: I'm sorry, would you spell 

your last name? 

MR. WILKENING: Yes, ma'am. It's 

W-I-L-K-E-N-I-N-G. 

CHAIRMAN CLARK: And the other gentleman's 

last name? 

MR. WILKENING: John Wehle, W-E-H-L-E. 

CHAIRMAN CLARK: Thank you. 

MS. CHRISTEN: Good morning. My name is 

Cynthia Christen. 

of Environmental Protection. Mr. Van Hoofnagle from our 

drinking water section is planning on making a few 

comments this morning. He is not yet here. Thank you. 

MS. MOORE: Staff who are here are 

I'm an attorney with the Department 
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N. D. Walker, Robert Crouch, John Williams, who will be 

summarizing the rule and giving introductory remarks. 

I'm Christiana Moore, attorney with the Commission, John 

Starling, Commission Staff, and Craig Hewitt. And we 

have Greg Shafer seated behind me. Mr. Hewitt would 

like to follow Mr. Williams and present a summary of the 

statement of estimated regulatory costs. 

CHAIRMAN CLARK: Okay. Ms. Moore, is it 

appropriate at this time to identify the first exhibit? 

And you have passed it out, at least to the 

commissioners, and did you make copies available to the 

parties? 

MS. MOORE: That's correct. Everyone that I 

was aware that was going to participate has a table of 

contents. There are copies placed on the tables for 

reference. The court reporter has a copy and each of 

the commissioners have a copy. That exhibit contains 

the Florida Administrative Weekly Notice of Rulemaking; 

the materials provided to the Joint Administrative 

Procedures Committee; the order noticing rulemaking; 

comments and testimony that were filed; includes the 

petitions filed by Southern States Utilities and the 

Florida Waterworks Association challenging the rule at 

DOAH; the Division of Administrative Hearings; includes 

comments and testimony of Florida Waterworks 
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ssociation, Southern States Utilities, Utilities, Inc., 

ublic Service Commission Staff members and Some 

,esponsive comments filed by Florida Waterworks 

ssociation and Southern States Utilities; and finally, 

t includes the revised statement of the estimated 

,egulatory costs. 

CHAIRMAN CLARK: AS I understand it, the 

iomposite exhibit contains, as I have it, contains 22 

.tems. 

MS. MOORE: That's correct. 

CHAIRMAN CLARK: And there is a table of 

:ontents with it. We will go ahead and mark that as 

!omPosite Exhibit 1. 

(Composite Exhibit No. 1 marked for 

.dentification.) 

MS. MOORE: There are two additional items 

:hat were not included in the composite exhibit. 

;outhern States, this past Friday, filed a correction to 

!xhibits that it had attached to Mr. Hartman's testimony 

rid to Mr. Harvey's. 

)arties, or all the interested persons, and each of the 

:ommissioners has a copy. 

Each -- they have served all the 

CHAIRMAN CLARK: Is it this document? 

MS. MOORE: That's correct. 

CHAIRMAN CLARK: We'll go ahead and mark this 
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(Exhibit No. 2 marked for identification.) 

MS. MOORE: The third item is letters written 

)y three water management districts that I believe 

weryone has a copy of, letters written to the 

:ommissioners, and they were in the correspondence side 

,f the file and they did not -- were not placed in the 
:omPosite exhibit. 

CHAIRMAN CLARK: We'll mark that as Exhibit 3 

m d  let the record indicate that all those exhibits will 

,ecome part of the record. 

MS. MOORE: Thank YOU. 

(Exhibit No. 3 marked for identification.) 

CHAIRMAN CLARK: Mr. Williams? 

M R .  WILLIAMS: For at least the last decade, 

in almost every contested rate case, the Commission has 

ieard arguments about how margin reserve affects the 

ised and useful determination for water and wastewater 

itilities. On the one hand the utilities advocate 

supporting longer margin reserve periods and oppose 

imputation of CIAC on the margin reserve. 

land, consumer advocates oppose any consideration 

nfforded margin reserve, arguing that existing customers 

should not pay for growth. 

On the other 

In response to these arguments, the Commission 
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tas consistently adhered to the practice of allowing a 

rovision for margin reserve, generally using 18 months, 

Illowing an 18-month growth margin in the used and 

iseful calculation. The Commission has likewise adhered 

:o the practice of imputing CIAC on the margin reserve. 

The 18 months of growth allowance that's been 

idopted by the Commission has been done so through the 

rears -- or it was developed prior to the DEP having 
specific rules regarding planning requirements for 

2xpansion of facilities. 

On March lst, 1996, the Florida Waterworks 

issociation asked the Commission to adopt specific rules 

co address margin reserve for water and wastewater 

xeatment plant facilities. They proposed a five-year 

sllowance for margin reserve, discontinuing the 

imputation practice, and they also asked for full 

recovery of all investments associated with reclaimed 

uater projects . 
After reviewing this proposal, the Commission 

staff recommended, instead, that the Commission should 

zodify its existing practice regarding margin reserve 

and imputation of CIAC. 

adopting any rules governing reuse facilities at the 

time of the rule proposal. 

The Staff did not propose 

The proposed rule that we're considering today 
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is that the Commission should enact rules that codify 

?xisting policy. While these rules do not enjoy 

iniversal support on the part of the Commission Staff, 

re recommended adopting the rules that reflect the 

zurrent Commission policy because it was the most 

Sxpedient way to get the matter before the Commission 

ind to have the rulemaking hearing today. 

The Staff believes that it's important for the 

:ommission to adopt rules on margin reserve because 

there is a great deal of time spent in every rate case 

3n this issue, and if we could resolve the matter 

through rulemaking, it would eliminate a lot of 

inproductive time that's spent in hearings. 

In light of the DEP's adoption of rules 

regarding planning for expansion of wastewater 

Eacilities and the expected planning rules for water, 

the Staff believes that the Commission should reevaluate 

it's policy on margin reserve. Members of the 

?ommission's technical staff will present opinion 

testimony regarding the duration of margin reserve 

period and have proposed discontinuance of the 

imputation of CIAC practice. 

In some respects their testimony reflects a 

significant departure from the Commission's current 

policy. These individuals and other Staff members will 
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be present throughout the hearing to offer any testimony 

3r to respond to questions. 

MR. HEWITT: Commissioners, originally an 

Economic impact statement was prepared for the proposed 

rule. Subsequently, the rules were changed to Chapter 

120, and now we've prepared a revised statement of 

estimated regulatory cost to reflect costs. 

In summary, the proposed rule would implement 

Commission operating -- standard operating procedures 
and rulings on margin reserve in file-and-suspend rate 

zases. The rule would allow the Commission flexibility 

to exceed the given parameters with justification. The 

proposed rule would require two additional data 

Eilings: One, the most recent wastewater capacity 

analysis report; two, a linear regression of annual 

Equivalent residential connections. 

xrrently prepared for DEP. The second is currently 

performed by Commission Staff but can be prepared with a 

hand calculator. Therefore there should be minimal 

zosts associated with these new requirements. 

The first report is 

Many hours have been spent on contentious 

proceedings and testimony with no rule in place. 

sdoption of a rule with a specified margin reserve and 

nargin reserve period should help decrease the length 

snd cost of the related proceedings. 

The 

Therefore the 
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:osts over the current no-rule situation. 

CHAIRMAN CLARK: Thank you. And as I 

inderstand it now, the order of presentation is members 

>f the public, and we have included DEP and the water 

nanagement districts under that category; is that 

Zorrect? 

MS. MOORE: That’s correct. 

CHAIRMAN CLARK: Would you give us your name 

snd who you#re with? 

MR. HOOFNAGLE: Yes, ma’am, my name is Van 

Hoofnagle. I’m the administrator of the drinking water 

program for the Department of Environmental Protection. 

CHAIRMAN CLARK: Go ahead. 

MR. HOOFNAGLE: Well I would like to, of 

course, thank the Commission for inviting us and 

allowing us to participate in your rulemaking 

activities. We find these very useful. And in 

particular I would also like to thank many of the PSC 

Staff who over the years have improved the relationship 

between the two agencies in trying to work out 

differences of opinion or policy. 

Regarding the regulation of water and 

wastewater utilities, special thanks to John Williams, 

Neal Bephea, Greg Shafer, Ila Jones, and JoAnn Chase. 
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Phey've been most useful. 

sealing a lot more with each other in area of viability 

D€ water systems, 

And I think we're going to be 

The Department comes before you to make two 

points. I am not going to elaborate on the first one, 

but just to state that we did file our comments on the 

proposed rule, we filed on October 18th, and I think 

it's included in your exhibits, two comments dealing a 

margin reserve and with reuse. 

When we made those two comments, we were 

unaware or did not include another issue that has come 

up in the interim, and that's my second comment that I 

would like t o  bring to your attention today that is not 

contained in that originally prefiled testimony. 

As many of you know, and some of the 

commissioners were intimately involved in the passage of 

the amendments to the Safe Drinking Water Act of 1997, 

that act has, of course, s o r t  of restructured the way we 

regulate water systems. 

established a state revolving fund. Basically, this is 

a fund f o r  cap for grants or loans, primarily loans, to 

water systems for the construction of their 

infrastructure that is needed. 

That particular act also 

It is similar in many ways to the SRF that was 

established for the wastewater program in the Clean 
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Water Act. But there are some very fundamental 

differences that affect, or may affect, your decisions 

today or in the future. 

In the wastewater SRF, the funds can only be 

used for municipalities, governments. Under the 

drinking water SRF, the Congress saw fit, because of the 

differences between water and wastewater, to allow SRF 

funds or loans to go to all municipalities regardless of 

ownership, as well as any nonprofit organization that 

runs a water system. 

our department now is in the process of 

initiating a rulemaking so that the State of Florida can 

take advantage of the federal SRF thatls coming our 

way. ne anticipate, annually, we will have a fund 

between 40- and $45 million for loans to, not just 

municipalities, but also privately investor-owned 

community systems. The issue of whether or not we will 

take advantage of funding nonprofit, noncommunity 

systems is still being, shall we say, debated. 

The water program will have a lot of 

similarities to the wastewater program when we look at 

the SRF. That is, we will have some of the same 

environmental requirements. They will have to meet with 

NEPA cross cutters and they will have to submit to us 

engineering and planning documents. 
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CHAIRMAN CLARK: I'm sorry, you used the term 

NEPA? 

MR. HOOFNAGLE: That's the National 

Environmental Policy Act. 

CHAIRMAN CLARK: But then you said something 

after that, too. NEPA what? 

MR. HOOFNAGLE: Environmental cross cutters. 

These are basically environmental laws, like Endangered 

Species Act, or like Wild and Scenic Rivers, that we 

have to review the impact of a project on that act and 

that is not in violation of that act. 

CHAIRMAN CLARK: And you called them cross 

cutters? 

MR. HOOFNAGLE: They're called cross cutters. 

That's our bureaucratic jargon for the environmental 

laws that will apply to the loan recipients. 

COMMISSIONER JOHNSON: You said 40- to 

$45 million per year, funds available? 

M R .  HOOFNAGLE: That is correct, approximately 

for the next five years. 

COMMISSIONER JOHNSON: For the next five 

years. 

MR. HOOFNAGLE: Since they're loans we'll be 

getting loan repayment, that should keep the loan 

growing for some time to come. 
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COMMISSIONER JOHNSON: And you said the 

wastewater is limited to municipal and government-owned 

utilities? 

MR. HOOFNAGLE: Yes. 

COMMISSIONER JOHNSON: And just to make sure 

this is clear in my note, but with water, it was for 

private community, and it would include the government 

municipality, but it would also add private community 

systems? 

MR. HOOFNAGLE: That's correct. 

COMMISSIONER JOHNSON: And nonprofit, but 

y'all -- 
MR. HOOFNAGLE: The federal law allows 

nonprofits also to take advantage of the SRF if the 

State so decides to do that. 

COMMISSIONER JOHNSON: But it still would be 

the Department's decision to determine whether or not to 

include those? 

MR. HOOFNAGLE: The Department and the 

legislature, depending upon their involvement, when 

those statutes are drafted governing the program. 

COMMISSIONER JOHNSON: But that's another 

question. It would require legislative action by our 

legislature before you can even begin implementing it? 

MR. HOOFNAGLE: Yes, the legislature is -- 
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right now we are negotiating with them on three points 

in order to have an SRF in Florida. One of those points 

is the issue of the nonprofits. The other issue is they 

have to give us the authority to prevent the creation of 

new but nonviable water systems, and they also have to 

give us administrative penalty authority at a thousand 

dollars a day per violation for large systems. 

Additionally, they would have to give us, in the 

statute, the ability to set up the fund and administer 

the fund. 

COMMISSIONER JOHNSON: Okay. Thank you. 

MR. HOOFNAGLE: Back to the differences 

between water and wastewater. The primary difference 

here, of course, is the fact that we can now give out 

loans to eligible, privately owned systems, community 

systems. The similarity is that they will have to meet 

many of the same requirements as they do under the Clean 

Water Act, and I mentioned some of those environmental 

requirements that I referred to as the NEPA cross 

cutters. They will also have to have planning 

requirements. 

As in the wastewater, we would be looking at a 

20-year planning horizon and employing a present worth 

analysis or cost-effectiveness analysis before we could 

award a loan fund for a project. It is incumbent upon 
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the Department only to give out the taxpayers' money, in 

this particular case, to projects which are 

cost-effective over the life of the facilities. 

As in wastewater, the kinds of alternatives 

you look at are such things as consolidation, advances 

in treatment, and also in the size and staging of those 

alternatives. When one employs the procedures that we 

have -- and the federal government has given us some 
guidelines, especially in wastewater -- for performing a 
cost-effectiveness analysis, you basically find that 

alternatives that call for staging for less than five 

years, sometimes even less than ten years, are not 

cost-effective and therefore would not be eligible to 

receive loans. 

I think the bottom line is our concern is that 

utilities that feel that because of the margin reserve 

issue only come in for staging of facilities for 18 

months, or two years, or even three years, will not be 

eligible for an SRF loan under our program, because 

invariably they will fail the cost-effectiveness 

analysis for staging of those alternatives. It's sort 

of obvious when you look at a facility that decides on 

ten-year staging, therefore in a 20-year period, they do 

construction twice. At 18 months they would do 

construction about 14 times. And the cost-effectiveness 
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of -- involved with the mobilization and expanding of 
plant 14 times, or even ten times, or even seven times, 

in a planning period would not be cost-effective by our 

criteria. 

So I wanted to make you all aware, if this is 

an important issue with you regarding the future of the 

facilities that you regulate, to be able to access the 

SRF program and the Safe Drinking Water Act, to also 

consider the limitations margin reserve might place upon 

their ability to access that fund. 

That's basically the only statement that I had 

from the Department dealing with the water area. If you 

have any questions, I can take them now or be available 

during the day. 

COMMISSIONER KIESLING: You want me to start? 

CHAIRMAN CLARK: Sure. 

COMMISSIONER KIESLING: I guess, first of all, 

have you reviewed the interim guidance that EPA has 

published but which is not final yet on how to implement 

the -- 
M R .  HOOFNAGLE: Yes, we have reviewed the 

guidance and actually made comments last month to EPA on 

the guidance. We did point out our fears that the 

wastewater program, and everything that you have to go 

through to access that money, including some of the 
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environmental cross cutters, was very burdensome, and we 

were concerned about small systems being able to meet 

those planning requirements. 

In fact, an analysis that we completed just a 

couple days ago, it looks like facilities that are even 

requesting under $300,000 would not be a cost-effective 

use for the Department to get involved in small loans 

because of the cost to administer those loans. When 

you've give out a loan, you have to track it for 20 

years, plus review the construction and the planning, 

and so forth. 

So we do have a concern for the ability of 

small systems to access the loan fund. For that 

reason -- and the difference I didn't point out is that 

in drinking water there were set-asides for technical 

assistance, and we plan on utilizing, as much as 

possible, the technical assistance funds to make 

contact. And we've estimated that with the use of those 

funds we can actually send out operators under contract 

to over 2,000 systems a year. 

So we understand the small systemrs problem, 

and as I mentioned to John Williams earlier today, we do 

plan on getting his involvement, the PSC's involvement, 

in helping us development a capacity development 

strategy to assist those small communities staying 
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But back to the original question, yes, we've 

reviewed the document and issued comments on it. 

COMMISSIONER KIESLING: And how does the 

requirement in the act that 15 percent of the state 

revolving funds be made available to small systems 

square with your interpretation that would seem to make 

those small systems -- the burden on those small 
systems, what they would have to show in order to 

qualify seems so great, that it doesn't seem like 

they're going to get access to many of those funds, 

MR. HOOFNAGLE: Yes, at 15 percent -- there -3 

a 15 percent mandatory requirement that 15 percent of 

the entire capitalization grant that comes to the 

State -- which you're looking at about $6 million or 

so -- go to systems that are under 10,000, serve under 
10,000 population. And there's quite a few of those in 

Florida. 

The small systems I earlier referred to are 

those systems that serve 25 to 500 people. They're 

certainly the Gretnas, Havanas, Fort Whites, that have 

massive capitalization needs for distribution and 

treatment. So their loan requests would be rather 

large. We do have to look into the issue of 

affordability to manage that kind of loan. 
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The act also gives the states the ability 

:o -- not give grants, although that term is sometimes 
ised. The proper expression is loan forgiveness, which 

in essence would be a grant, for those communities that 

neet certain affordability criteria. 

COMMISSIONER KIESLING: That was going to be 

ny next area of questions. 

now a burden on each state to in some way define 

sffordability. And according to the -- at least the 
preliminary documents that have come from EPA, they are 

anticipating that each state will set its own 

affordability criteria. 

It seems to me that there is 

MR. HOOFNAGLE: This is correct, and that is 

an area we can probably get your assistance from on how 

that you do that in your program. 

COMMISSIONER KIESLING: Well, we don't. And 

that's why I think it's going to be a sticky area, 

because at least under the current statutory framework, 

we really can't consider affordability in calculating 

rates. 

with you in figuring out how wetre going to set 

affordability criteria and how mandatory that's going to 

be. 

And so I'm going to be interested in working 

MR. HOOFNAGLE: We'll be breaking new ground, 

but there are also 49 other states that face the same 
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iilemma, and we will be interfacing with them, as well 

1s federal guidance on how they do this. And they may 

lot do it, or you may not do it in your program, or we 

nay not have done it in wastewater, but certainly all 

:he federal programs out there regarding assistance, I'm 

jure there's a multitude of experience that we can draw 

m. We'll see. 

COMMISSIONER KIESLING: Okay. Thank you. 

CHAIRMAN ClLARK: Commissioners, other 

pestions? 

Are there questions from any of the 

?artkipants? Mr. McLean. 

MR. McLEAN: I wanted to. In the way of 

zlarification, I represent the citizens of the State of 

Florida who are -- many of whom are customers of these 
various utilities, and I want to see what it is you 

bring to this proceeding from the DEP. 

My sense is that the DEP is an agency which is 

concerned with the -- among many other things -- with 
the delivery of safe drinking water to Florida citizens, 

and with the control of the pollution sources, pollution 

which is inherent in wastewater disposal. 

MR. HOOFNAGLE: That's correct. 

MR. McLEAN: And I don't mean to be overly 

simplistic, but that's part of it. And the functions of 
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this agency here is to decide, with respect to 

investor-owned water and sewer utilities, water and 

wastewater utilities, who pays for those things. Would 

you accept that? 

M R .  HOOFNAGLE: I can't address what their 

function is, but -- 
MR. McLEAN: Sure. 

MR. HOOFNAGLE: But that's my layman's 

understanding of it. 

MR. McLEAN: In this endeavor before us today, 

the question of margin reserve, witnesses will say that 

margin reserve is required €or present customers, in 

some measure, and for future customers in some measure. 

Are you familiar enough with the dispute before the 

Commission to agree with me on that point? 

MR. HOOFNAGLE: The dispute, I know, is over 

margin reserve and who pays for future facilities. 

M R .  McLEAN: And the question really before 

the Commission is, where a utility maintains their 

margin reserve, €or whatever purpose, whether it's €or 

present customers or future customers, who is going to 

pay for that? And my question is, and I mean it to be a 

clarification, because I'm not sure I understand, what 

do you bring to that dispute? 

commission as to who should pay? 

What do you say to the 
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For example, I'm going to take the position 

that a substantial part, or perhaps all of margin 

reserve is actually required to serve the needs of 

future customers, some of whom may not even arrive for 

five years. 

our point of view on that, and they'll hear it 

criticized. 

Now -- and the Commission is going to hear 

What can you say to the Commission to suggest 

to them whether in that scenario present customers 

should pay for margin reserve, or technically, pay a 

return on margin reserve, or whether future customers 

should? 

Commission on that point? 

Do you have anything to suggest to the 

MR. HOOFNAGLE: No, I do not. 

MR. McLEAN: And I think reading, in a general 

sense, both from you and the water management districts, 

you have the general sense that perhaps if present 

customers are required to pay that it is more likely to 

occur, that those investments are likely to be made. 

For example, in your summary this morning you mentioned 

something -- well, if those plans don't take place, then 

these people won't be eligible for the money. Are you 

assuming that if present customers don't pay for the 

planning, that the planning will not occur? 

M R .  HOOFNAGLE: No, I did not say that. 
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MR. McLEAN: That's not what your agency -- 
you have come here this morning to urge the Commission 

that the planning horizon is fairly lengthy and that 

environmental requirements are becoming more stringent, 

and even that there are some programs of which utilities 

might avail themselves, right? 

MR. HOOFNAGLE: That's correct. 

MR. McLEAN: Youlre not really suggesting to 

the Commission who should pay for the investment, who 

should make the investment in the assets which will be 

required? 

MR. HOOFNAGLE: No, that's their decision. 

MR. McLEAN: Let me ask you too, you mentioned 

reuse. 

M R .  HOOFNAGLE: Excuse me, reuse? 

MR. McLEAN: Yes, sir, you mentioned reuse, 

and that issue stings over at our office from time to 

time because we are occasionally portrayed as opposing 

reuse. Nothing could be farther from the truth. But I 

want to ask you a question or two about that. 

take a hypothetical utility, related to none that I hope 

you don't know about, and I certainly don't know about, 

that engages in reuse facilities and does it in such a 

way that perhaps the cost is far too high, perhaps the 

money is borrowed at an outrageous interest rate, or at 

Let us 



29 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

/-. 

r'. 

Least an unacceptable interest rate, and that the plant 

is significantly oversized. 

Now, does your agency suggest -- let me back 
ip just a minute just a moment. This Commission has a 

rery traditional approach to looking at the money that 

itilities spend to judge whether it was prudent, whether 

it was required, whether money was borrowed at 

reasonable rates. Your agency is not suggesting to the 

:omission that it should abandon that tradition or 

spproach just because the facilities are regulated -- 
l'm sorry, are related to reuse, are you? 

MR. HOOFNAGLE: I really can't address your 

xonomic hypothetical situation on reuse. It's not even 

ny area. 

MR. McLEAN: I understand. 

MR. HOOFNAGLE: It's in wastewater. We do 

nave a representative from the Department here who is 

3ur reuse coordinator. 

appropriately directed at him. 

That's perhaps more 

MR. McLEAN: Okay, I'll be happy to ask the 

questions of him. Thank you very much, sir. 

No further questions. Thank you. 

CHAIRMAN DEASON: Mr. Schiefelbein? 

MR. SCHIEFELBEIN: Madam Chairman, I don't 

know if you would believe this to be useful or not, but 
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:his witness, other than talking about the SRF comment, 

ias not, to my knowledge, talked at all about the 

somments that the Department has filed in this docket. 

4nd I would actually -- perhaps it's a little out of 

Drder, but I would think it might be useful for all of 

us to hear a summary from Mr. Hoofnagle as to what the 

Department's position is in this rulemaking. 

that out through questioning, but I -- 
I can pull 

CHAIRMAN CLARK: Mr. Hoofnagle, will you 

briefly summarize the points you made in your -- what 
you filed with the Commission? 

MR. HOOFNAGLE: Well, it is one of the 

exhibits. It's, I think, only about two pages long. It 

would be very easy to read it, and it was entered into 

testimony. 

CHAIRMAN CLARK: Okay. 

MR. HOOFNAGLE: Basically, the Department 

supports a five-year reserve capacity margin reserve and 

100 percent of cost of reuse. And we defined those 

facilities that we would classify as reuse in those 

comments. 

MR. SCHIEFELBEIN: I thought it beared being 

said. 

Mr. Hoofnagle, good morning. 

MR. HOOFNAGLE: Good morning. 
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MR. SCHIEFELBEIN: In the case of municipal 

itilities, who pays for the reserve capacity or the 

nargin reserve? 

MR. HOOFNAGLE: In the case of municipal 

Eacilities who pays for margin reserve? 

MR. SCHIEFELBEIN: Ultimately. 

MR. HOOFNAGLE: The customers, it's my 

understanding. Sometimes, if they get a federal loan, 

it would be other taxpayers. 

MR. SCHIEFELBEIN: What sort of the planning 

horizons do you typically encounter at the municipal 

level? 

MR. HOOFNAGLE: In water or wastewater? 

MR. SCHIEFELBEIN: Let's start with water. 

MR. HOOFNAGLE: They're usually shorter. We 

have seen them range from 18 months, two years, up to 20 

years, sort of my recollection from looking at a small 

list of projects. 

but in my discussions over the last six years, in 

looking at some of the permits and so forth, that's what 

I've noted. It's a tremendous range. Depends upon what 

they're constructing. If they're constructing 

buildings, lines, it's an extended period of time. Some 

lines are for 50 years, 40 years, generally about 20 

years. Equipment can be as low as five years. 

I do not do permitting in the field, 
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MR. SCHIEFELBEIN: Is there going to be 

mother department witness or commenter on water 

Eacilities? 

M R .  HOOFNAGLE: NO. 

MR. SCHIEFELBEIN: IS there a -- 
MR. HOOFNAGLE: Excuse me. 

MR. SCHIEFELBEIN: I believe the Department 

ias taken the position through its comments that they 

favor a five-year margin reserve for water treatment; is 

that correct? 

M R .  HOOFNAGLE: That's correct. 

M R .  SCHIEFELBEIN: Why is that? 

M R .  HOOFNAGLE: Well, that is tied into 

basically our wastewater rule that we have when we -- 
it's a capacity analysis report -- 

M R .  SCHIEFELBEIN: If I may stop youl I was 

talking water specifically. 

M R .  HOOFNAGLE: We're basically matching that 

because we anticipate rulemaking in the next one to two 

years to match the wastewater requirement in water. 

MR. SCHIEFELBEIN: And why the period of five 

years? Is it just a matching with the existing 

wastewater rule or -- 
M R .  HOOFNAGLE: Yes. That's the primary 

reason. 



33 

c 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SCHIEFELBEIN: Regarding your state 

revolving fund -- one moment, please. With regard to 

the state revolving fund, do you know whether payments 

in the future contribute to financing present 

investment? 

MR. HOOFNAGLE: No. I don't know. 

MR. SCHIEFELBEIN: Okay. Will you be 

wailable later in the day for additional questioning if 

the need arises? 

MR. HOOFNAGLE: Yes. I can be available. I 

#as planning to go back to my office, but if you give me 

B ten-minute lead time, I'm not that far from here, I 

can come back. 

MR. SCHIEFELBEIN: Thank you. 

MR. ARMSTRONG: Madam Chair, I just have a 

couple of questions which are clarification. 

Mr. Hoofnagle, I just want to make sure we're 

3n the score with your comments today. Right now the 

PSC proposed rule provides for an 18-month margin 

reserve. The utilities have provided studies and 

conducted studies which show that with an 18-month 

margin reserve, it's going to be impossible for 

utilities to earn their authorized returns on 

investment, if they invest beyond an 18-month margin 

reserve. 
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It seems that your position today here is 

telling us and telling the Commission, that DEP has made 

its own determination, that if you build plant capacity 

in increments less than five years, it's not 

zost-effective to do so. Is that -- 
MR. HOOFNAGLE: Yeah, in our experience in the 

irastewater area, when it comes to reviewing alternatives 

analysis for staging, staging of less than five to ten 

years, in some cases a 20-year staging alternative is 

the most cost-effective. But certainly at eighteen 

months, or two years or three years, I wouldn't 

anticipate there could be any facilities at all that 

zould justify cost-effectiveness analysis eligibility to 

receive a loan. 

MR. ARMSTRONG: And it's your position that 

the same would apply to the water; you're contemplating 

the rules now to implement the state revolving funds for 

water. Is it also your comments that it would not be 

cost-effective to build in shorter increments than five 

years for the water side? 

MR. HOOFNAGLE: Yes, that's correct. 

MR. ARMSTRONG: And I guess just the 

culmination of your testimony is that under current 

consideration, DEP would not allow IOUs to be eligible 

for funding under this state revolving fund program. If 
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tn IOU goes to DEP, an investor-owned utility, and says, 

ie need funding for this program, here's what we plan to 

mild, and it's going to build for an incremental 

:apacity to cover 18 months. 

MR. HOOFNAGLE: We would require an applicant, 

rhether itls investor-owned or not, or a municipality, 

:o go through an alternatives analysis, looking at a 

20-year planning horizon, and looking at the staging and 

?xpansion of their facilities at different increments 

m d  choosing an increment which is the most 

:ost-effective. 

MR. ARMSTRONG: And I guess, for 

:larification, in your comments you made reference to 

the fact that -- I think you misstated and said 18 
tears, if yourre -- 

MR. HOOFNAGLE: 18 months. 

MR. ARMSTRONG: I think you mistated and said 

18 years if you're -- 
MR. HOOFNAGLE: Eighteen months? 

MR. ARMSTRONG: I think you meant to say 18 

nonths there would be 14 incremental capacity 

additions. Is that what you meant to say? 

MR. HOOFNAGLE: I was saying if the utility 

were to come in and say we plan on expanding our plant 

every 18 months over a 20-year horizon, they would be 
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is a little absurd. But in any event, that obviously 

dould not be cost-effective to a two- or three-expansion 

alternative. 

MR. ARMSTRONG: Thank you, Mr. Hoofnagle. 

kppreciate it. 

CHAIRMAN CLARK: Anyone else have questions? 

MS. MOORE: I think Mr. Crouch would like to 

ssk Mr. Hoofnagle a couple questions. 

MR. CROUCH: Mr. Hoofnagle, I had one question 

just for clarification here. 

the DEP Rule 62-600.405, which is planning for 

dastewater facilities expansion, capacity analysis 

reports and all that. You do not at this time have a 

ryater rule similar to this. Do you have an estimate on 

#hen you will have a water rule similar to the 

ryastewater rule? 

You say that we do have 

MR. HOOFNAGLE: I have a gross estimate of 

#hat my section plans on doing, and that would be within 

the two years. 

MR. CROUCH: Within the next two years? Thank 

you. 

CHAIRMAN CLARK: Thank you, Mr. Hoofnagle, for 

coming. 

Mr. Schiefelbein, this is a rulemaking 
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hearing, and it's not -- we don't require witnesses to 

be here. What questions do you have? I mean, I am 

concerned about telling Mr. Hoofnagle we're done with 

him and then you wanting him to come back. 

MR. SCHIEFELBEIN: Ma'am, the order of 

presentation was different than what I anticipated. 

can roll with it, and I donlt at this point know of any 

questions that I may want to ask him. 

that after members of the public that we would be up, 

and I apologize for that. 

I 

I had thought 

CHAIRMAN CLARK: Okay. This is a rulemaking 

hearing. So your ability to comment later is still 

there. 

MR. SCHIEFELBEIN: Thank YOU. 

CHAIRMAN CIXUZ: Thank you very much. Is 

there anyone else under the category of either members 

of the public, DEP or water management districts? 

MR. WILKENING: Madam Chairman -- 
CHAIRMAN CLARK: You need to come to a 

microphone so we can get it on the record. 

MR. WILKENING: Yes, ma'am. Mr. John Wehle 

wishes very much to address the Commission on this 

issue, and I expect him to be here. 

CHAIRMAN CLARK: Sure. We'll move on, and 

just let me know when he comes, okay? 
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MR. WILKENING: Sure. 

CHAIRMAN CLARK: Thank you. Water and 

Wastewater Utilities and the Florida Waterworks 

Association. 

MR. MOORE: Good morning, Commissioners. My 

name is Jim Moore. I'm president of Gulf Utility 

Company, and I'm also president of the Florida 

Waterworks Association. The FWA is a state association 

of investor-owned utilities. Together we serve over a 

million people in the State of Florida. 

The FWA believes that the most critical 

problem facing our industry in Florida today is the 

uncertainty and lack of foresight in the Public Service 

Commission's used and useful policies. If water and 

sewer utilities are to be viable, to be able to attract 

capital and borrow money, and to operate as 

cost-efficiently as they can, there must be 

predictability on when decisions are made to invest in 

plant and equipment. Utilities need to know what the 

policies of the Commission are and they need to know 

that these policies will be consistently applied. 

The FWA does not believe that existing nonrule 

policies do this. Today there is no certainty that 

treatment of rate base, plant and equipment will be 

consistent from rate case to rate case. 
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The only apparent certainty is that investment 

in efficient design and construction will not be treated 

in a realistic manner that considers real world facts 

and circumstances. In an attempt to address these 

matters, we have asked that this rulemaking be 

restricted to policies regarding margin reserve, because 

this is the key issue. On this turns the most 

fundamental and critical decisions we make regarding 

long-term planning and the funding of those plans once 

they are made. 

Our industry needs rules that match regulatory 

policy with real world needs, rules that coordinate PSC 

regulation with FDEP regulation, rules that allow us to 

recover the cost of investment actually necessary to 

meet statutory obligations instead of a formulated 

theoretical level of investment artificially determined 

to keep rates low. Existing nonrule policies and the 

proposed rule do not do this. 

In real world planning, we prefer -- and your 
charge to our industry should be -- that our engineers 
design the most economical and efficient facilities that 

meet our continuing obligations to the public, 

consistent with high state and federal health and 

environmental requirements. 

Unfortunately, the signal we have been getting 
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does not support this approach. 

getting is it doesn't matter what the most economical 

choice over the long term may be, utilities will still 

only be allowed to earn on a formulated investment equal 

to capacity for today's load plus 18 months' growth. 

The experts we have retained will provide for you 

examples that demonstrate this problem. 

The signal we have been 

Our member utilities have been denied, time 

and again, rates sufficient to cover economically sized 

additions. 

our additions and making them smaller and more 

frequently and at higher unit costs. The FWA believes 

the Commission should correct this problem, which is 

generic, by adopting rules that encourage prudent, 

long-term economic development. 

this is by increasing the margin reserve to five years 

so that we can meet both FDEP and other regulatory 

requirements and benefit concurrently from lower unit 

costs. 

We have reacted to that signal by downsizing 

The simplest way to do 

Just as important, the Commission needs to 

stop imputing CIAC against the margin reserve. 

is it wrong as a period matching accounting procedure, 

but it makes it impossible for a utility to ever recover 

the cost of its investment necessary to meet its 

obligations and as the result attract the debt and 

Not only 
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zquity necessary to fund the required plant and 

iecessary investment in plant and equipment. 

Commissioners, as regulated utilities, we know 

We must provide safe, #e have certain responsibilities. 

zfficient and adequate service to our customers. 

nust protect the environment. 

nll potential customers in our certificated areas, an 

Dbligation we bear in exchange for being provided with a 

3rotected service area. 

Dbligation to do all this in an economical way, over a 

realistic period of time. 

We 

We must be ready to serve 

We know full well we have an 

But you also have obligations. You must 

assure the public that a utility meets its obligations 

in an economic manner. But you must also provide the 

utility with an opportunity to earn on the utility's 

investment necessary to meet its obligations in serving 

the public. 

to maintain its financial integrity, so that it can pay 

its legitimate debts and have an opportunity to earn a 

reasonable return on capital. 

And you must set rates that allow a utility 

The FWA has proposed a rule that we believe 

protects the public, allows the public to benefit from 

lower construction costs, and gives the utility an 

opportunity to earn on proper, economic, long-term 

investment necessary to serve its public. 
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The FWA has sponsored expert testimony that 

supports its position and provides valid information, 

support and facts for the Commission to consider. 

I would respectfully request that you study 

their comments carefully and with an open mind. 

question them on their comments and benefit from their 

input. I sincerely hope you will accept our comments as 

constructive and well intended, and with the long term 

benefit of our customers in mind, adopt our proposed 

rule language. Thank you. 

Please 

CHAIRMAN CLARK: Thank you, Mr. Moore. Are 

there questions of Mr. Moore? Mr. McLean? 

MR. McLEAN: Yes, ma'am, I do have a few, but 

I wonder if I shouldn't go after the friendly 

questions. 

but not -- 
Mine might be -- will certainly be friendly, 

CHAIRMAN CLARK: This is a rulemaking hearing. 

We'll come back to you. 

MR. McLEAN: Yes, sir, I have a question or 

Let us think about a hypothetical utility which is two. 

50 percent used and useful. 

was 5 0  percent used and useful, perhaps. But in my 

hypothetical it's 5 0  percent used and useful. The 

growth which it anticipates in the next five years will 

not take it to any point where it is in danger, in any 

And we could agree that it 
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ray, of having enough capacity to go around. In other 

rords, a somewhat -- I don't want to say stagnant, but a 

itility sitting there 50 percent used and useful, growth 

tsn't going to get him in trouble anytime soon. 

rule which the FWA sponsors, and the one which I take it 

rou strongly support, wouldn't it permit a margin 

reserve -- let me ask the question differently. What do 

:hese observations you make about growth and planning 

lave to do with that utility? 

:ommission decide whether that utility should have a 

nargin reserve, and if so, to what size it should be? 

The 

Do they help the 

MR. MOORE: Well, you lost me in the question, 

,ut I would like to defer to our experts, if I could. 

MR. McLEAN: That's fine. I can ask any -- if 
you don't know the answer, I would be happy to ask 

someone else. 

MR. MOORE: I don't know the question. 

MR. McLEAN: Then perhaps, before you decide 

fou can't answer it, let me make the question clear. 

CHAIRMAN CLARK: No. Mr. McLean, he doesn't 

understand your question because it was so long. 

M R .  McLEAN: I'm sorry. I'll ask it shorter. 

rake a hypothetical, 50 percent used and useful 

utility. Its growth rate is such, its experienced 

growth rate is such that it will not reach 100 percent 
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ised and useful, even for the next five years. 

:hat? Are you with me so far? 

You have 

MR. MOORE: I am. 

MR. McLEAN: Now the rule that the FWA 

;upports, and has before the Commission today, the rule 

ihich the Commission, actually, proposed, although its 

iitnesses may not, the justification for that rule 

relies in heavy part on the planning responsibilities of 

:he utility, like we just heard from the DEP witness. 

:orrect? Are you with me so far? 

MR. MOORE: Absolutely. 

CHAIRMAN CLARK: Mr. Moore, stay close to t--nt 

nicrophone so the court reporter can pick it up. 

MR. McLEAN: NOW when the Commission 

indertakes to decide whether this hypothetical utility, 

ahat their used and useful is, whether they should be a 

nargin reserve, what does the planning argument say to 

the Commission about that? It's my thesis, of course, 

that it doesn't help them at all because this utility is 

not in the planning business. 

that? 

But would you agree with 

MR. MOORE: Every utility is in the planning 

business. 

MR. McLEAN: So while this utility is not 

going to be built out €or the foreseeable future, there 
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is no need to plan additional capacity. 

the Commission rely on the arguments and the point of 

riew which you just heard from the DEP to help it 

letermine whether that 50 percent used and useful 

itility should have a margin reserve? 

Why -- how can 

MR. MOORE: I would -- there i s  a difference 

Detween planning and construction. 

norizon goes well beyond five years. 

Everybody's planning 

MR. McLEAN: Even ones who are not -- okay, 
#ell, let me change the question a little bit. How 

about the ones that are built out, 100 percent used and 

useful today. 

utility, built out, 100 percent, no plans to grow. 

Does -- and the Commission doesn't provide a margin 

reserve in those cases. Do you know whether that's 

Let's assume another hypothetical 

correct? 

MR. MOORE: 

hard time. 

MR. McLEAN 

I'm going to defer -- I'm having a 

Commissioners, let me ask these 

questions to other witnesses. Thank you. Thank you, 

sir. 

MR. ARMSTRONG: Madam Chair, could I just make 

some comment? This is a rulemaking, I guess. I think 

one of the difficulties is Mr. McLean's questions are 

presupposing the existence of a plant. Now one of the 
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you have built plant, what were the facts and 

sircumstances that existed at the time you built that 

plant? Given reasonable assumptions, was it prudent for 

the utility to build that plant at that level? That 

that's the first thing you have to look at. 

You're not making a determination after events 

have occurred. For instance, a period of economic 

Townturn where building stops or where people can't 

afford to buy houses any longer, you can't look with 

20/20 hindsight at that determination. 

What you have to do then is determine, as is 

Sone with electric utilities -- and that's one of the 

premises of everybody's comments, you're looking for was 

it prudent to build a plant at that size when they built 

it, and then you're looking for a determination of was 

it economical to customers to build, existing and future 

customers. 

With electric utilities, the margin reserves, 

or the reserve capacities, are far in excess of that 

allowed for the water utilities. There's some wonderful 

information about that, that demonstrates that, by 

Mr. Seidman in this proceeding, looking at the three 

largest electric utilities in the state. 

It comes down to then we often hear the 
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pestion of why should existing customers pay for the 

Eacilities they're not using? And I think there's a 

nistake in that analysis because it's our premise that 

the lower unit costs are benefiting current customers. 

rhe fact that the facilities are there in the size that 

they're there is benefiting them because there's 

reliability of the supply. When they increase their 

needs, because they put in a pool, or when existing 

xstomers come on line, they've gotten the benefits of 

that lower unit cost. 

So the premise that existing customers should 

not pay for something they're not using is an inaccurate 

premise. It is not one that's applied so rigidly in any 

3f the other utilities. And it's our premise that 

because the water and wastewater utilities have been 

dealt with the 18-month margin reserve period, today, 

when we go in for rate case today, and we're looking at 

past investment in plant, we are seeing higher costs and 

higher rates than we would otherwise have seen had we 

n o t  faced this 18-month margin reserve period for the 

last 15 years. 

Customers now -- and the reason we're in so 

often for rates cases is because we're dealing with this 

18-month margin reserve period. The studies have to be 

reviewed, and if there's questions for the studies, or 
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pestions of the validity of those studies regarding the 

Pact that the way we are treated right now with 18-month 

nargin reserve and CIAC imputation, it's impossible for 

investor-owned utilities to earn their authorized rate 

>f return. 

If there are questions as to the validity of 

that, they have to be asked today. But a lot of effort 

and a lot of time and money was spent to develop that 

information and to prove that information, those 

statements and those facts in those studies. 

MR. McLEAN: I would love to respond to that 

soliloquy . 
CHAIRMAN CLARK: Yeah. I mean, I remind 

everyone this is a rulemaking, and to that extent, it's 

a discussion of the policy. While we need expert 

witness to give us some factual basis and information, 

it's -- you know, the attorneys are free to argue the 
policy. 

MR. McLEAN: Although we probably should hear 

more from the experts than from Mr. Armstrong and I. 

But, my point is a very narrow one. If you're trying to 

determine the used and useful of Sunny Hills over here 

in the Panhandle, all this talk about the utilities who 

are planning and following the DER rules is pretty much 

useless, because the capacity is already there, and it's 
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'our job to decide how much of that capacity should be 

,aid for by today's customers. 

CHAIRMAN CLARK: Yeah, and you would agree, 

:bough, that the real -- if you start looking further 
)ut, and with the notion of making sure that capacity is 

:here for five years, and that hopefully it will cost 

.ess, your projections as to growth and forecasting 

,ecome extremely important? 

MR. McLEAN: I do indeed. Butthey don't 

really answer the question about who ought to pay for  

it. 

CHAIRMAN CLARK: I think they have some 

,earing on who should pay for it. 

MR. McLEAN: They may well, because it may 

re11 be shown that that is of continuing interest, or 

?resent interest, to today's customers who don't want 

cheir service to deteriorate and who want to enjoy the 

aconomies of scale for the future. 

CHAIRMAN CLARK: Exactly. 

MR. McLEAN: But who fronts the money to build 

these things? It may be a different question entirely. 

CHAIRMAN CLARK: I think, to me, to suggest 

it's an either/or sort of ignores all the factors that 

go into deciding what is appropriate. 

MR. McLEAN: You're going to have a lot of 
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Lestimony that says it's of use to today's customers and 

,f use to tomorrow's customers, but you'll hear not a 

rord on allocating the cost of that endeavor or the 

mvestment to today's customers and some to tomorrow's 

:ustomers. 

CHAIRMAN CLARK: Where you set the margin of 

:eserve certainly accomplishes that allocation. 

MR. McLEAN: It does indeed, Commissioner. 

Lnd in the Rolling Oaks case, which was argued before 

:he First OCA, the court itself said imputation of CIAC 

is an excellent way to make that determination. 

MR. SCHIEFELBEIN: That's not what they said. 

CHAIRMAN CLARK: I appreciate that, 

4r. Schiefelbein, and you'll have an opportunity to 

respond. 

M R .  SCHIEFELBEIN: I'm waiting. 

MR. McLEAN: We'll probably brief the 

?articular point of what the cases say, I would think. 

4nd I can read it verbatim, but we can all read it later 

too. Whatever the commission prefers. 

CHAIRMAN CLARK: Anything else? 

Yr. Schiefelbein, did you want to -- 
MR. SEIDMAN: Commissioner Clark, could I 

respond to that now? 

CHAIRMAN CLARK: I don't want this to get into 
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9 debate over what the case said. You'll have an 

Dpportunity to respond to that. I'll let you briefly 

zover it, and then 1% going to move on. 

MR. SEIDMAN: Commissioner Clark, what I 

vanted to respond to was the very narrow scope that 

Harold was talking about with regard to the margin 

reserve. 

CHAIRMAN CLARK: All right, let me ask this. 

Kr. Schiefelbein, who else on behalf of Waterworks are 

you planning to make comments right now? 

MR. SCHIEFELBEIN: First of all, I have some 

questions, Madam Chairman, of you. At the beginning of 

the hearing you indicated that we were not going to go 

for a second day; is that correct? 

CHAIRMAN CLARX: No. It's my desire not to go 

We will stay here and get it 

Into the evening as needed 

for a second day on this. 

done. 

M R .  SCHIEFELBEIN 

then? 

CHAIRMAN CLARK: Right. 

M R .  SCHIEFELBEIN: Great. My preference on 

this, as far as the FWA's presentat on, is as follows. 

We've had sort of a keynote address from Mr. Moore. I 

would like Mr. Seidman, Mr. Milian and Ms. Swain, in 

that order, to make individual presentations that are 
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somewhat concise, and then I would like them to 

iopefully engage in a dialogue with you all, and 

ahomever else wishes to join in, as a panel. 

CHAIRMAN CLARK: That would be fine. 

MR. SCHIEFELBEIN: And that is the way. NOW, 

m the other hand I would very much like -- since, until 
yesterday -- until yesterday I was under the impression 
that under the procedural order that Staff was going to 

go first. 

CHAIRMAN CLARK: Staff did go first. 

M R .  SCHIEFELBEIN: Well, the Staff testimony 

to which we have filed responsive comments, I had 

thought would come up first. 

much to do, we have filed responsive comments, and I 

would like to take up our responsive comments at a time 

where they are responding to something. 

like to have the opportunity, however late it is today, 

as necessary, not to belabor it, but to have that 

opportunity, in addition to our primary presentation. 

Now what I would like very 

And so we would 

CHAIRMAN CLARK: Mr. Schiefelbein, let me 

suggest this. As each individual makes their 

presentation, also have them comment with regard to what 

they filed in response to Staff. 

MR. SCHIEFELBEIN: So, we will not have an 

opportunity to provide responsive presentation after 
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Staff, or -- 
CHAIRMAN CLARK: Staff has provided their 

presentation, as I understood it. 

MS. MOORE: There are two witnesses, 

Mr. Walker and Mr. Crouch also filed prefiled testimony, 

but the responsive comments have also been prefiled. 

CHAIRMAN CLARK: Let me check with you, 

Ms. Moore. Was it your intention to have Staff orally 

provide comments that are in their written comments? 

MS. MOORE: NO, the intention was not to 

duplicate that, but it was make them available at 

anytime for questions about it. The order on procedure 

says that -- does not contemplate duplicating what's 
already been prefiled, but to engage in a discussion and 

ask questions to clarify each presenter's position. 

MR. McLEAN: Commissioners, might I be heard 

on the point of order? 

dozens of times before you. Testimony is all filed. 

There's no -- I doubt there's going to be too many 
surprises or smoking guns in this thing. You've heard 

it all before and it's all before you. 

extent you allow me and Mr. Schiefelbein to debate, 

you're probably wasting time. 

Y'all have had this litigated 

And to the 

MR. SCHIEFELBEIN: Commissioners, I haven't 

engaged in any debate, and I don't intend to. 
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CHAIRMAN CLARK: Mr. Schiefelbein, hang on 

just a minute. Go ahead. 

MR. McLEAN: And I didn't mean to allege that 

st least it was a unilateral debate. I'm certainly 

ready to debate on the point. 

useful way for you to spend your time. You've heard all 

this dozens of times before. The record is pretty much 

complete as we speak. It seems to me like this would be 

a good time for commissioners to ask a few questions and 

figure out, you know, the fine tuning, and let's move 

on. 

But I don't think it's a 

MR. SCHIEFELBEIN: May we give our 

presentation? 

CHAIRMAN CLARK: Yes. And I would suggest, 

Mr. Schiefelbein, to the extent your presenters have 

responded to the Staff, let them be specific in their 

comments now as to what they take issue with with the 

Staff. We're not -- this is not a hearing like a rate 
case. This is a rulemaking hearing. 

MR. SCHIEFELBEIN: I understand, but my 

understanding -- 
CHAIRMAN CLARK: 

the witnesses under oath. 

Notice we haven't put any of 

MR. SCHIEFELBEIN: Yes. All right. We will 

start with Mr. Frank Seidman. I would ask, 
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!ommissionerst that you indulge us, since we may -- our 
rnly opportunity to provide responsive comments may be 

LOW as well, so I would think we will be covering those 

1s well in our individual and panel presentations. 

Mr. Seidman. 

m. SEIDMAN: commissioners, we've put 

:ogether some poster boards to help focus on some of 

rhat we think are major points. 

rere pretty big when we put them together, until we 

xought them into this room. 

rou to see them. I hope they aid in focusing. They 

ion't say anything that's not in -- 
COMMISSIONER KIESLING: However, if you turn 

:he backs of them to our Staff, they can't see them at 

111. 

They seemed like they 

So it may be difficult for 

MF?. SEIDMAN: We can put it over at that end. 

COMMISSIONER KIESLING: That would be a good 

idea. 

MR. SEIDMAN: But they don't have anything in 

;hem that's not filed, so it's not presenting anything 

that Staff hasn't already read. 

COMMISSIONER KIESLING: Turn it more this 

Jay. NO, no, not this way, this way, so everyone can 

see it, including the people sitting at the table. 

CHAIRMAN CLARK: You need to put it where 
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Is. Swain is and just at that angle. 

MR. SCHIEFELBEIN: Follows direction poorly. 

;orry . 
CHAIRMAN CLARK: How is that? 

COMMISSIONER KIESLING: Can everybody at the 

:able see it? Can everybody that wants to see it see 

it? 

CHAIRMAN CLARK: Go ahead, Mr. Seidman. 

MR. SEIDMAN: Thank you, Commissioner. For 

the record, my name is Frank Seidman. I'm with 

Eanagement and Regulatory Consultants of Tallahassee, 

Florida. 

summarize and present the position of the Florida 

Naterworks Association with regard to the proposed rule 

Dn margin reserve. 

from Mr. Moore's comments, the Association believes that 

the financial integrity of a water and wastewater 

utility pretty much sinks or swims depending on the 

policies of this Commission regarding used and useful, 

and particularly with regard to its policies on margin 

reserve on the imputation of CIAC. 

And I'm appearing here this morning to 

I'm sure you've already gathered 

We believe the Commission needs a rule on 

margin reserve to codify policy, so that we'll know from 

case to case what to expect and we'll know how to 

approach our long-term planning. 
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Where do we begin to put a rule together? We 

believe we should begin by looking at the requirements 

of Chapter 367, the -- of the Florida Statutes, the 
Water and Wastewater Regulatory Law. 

Up on the board that you're looking at, this 

shows some of the major factors that are -- that have a 
bearing on the margin reserve policy. And I just want 

to emphasize those. First, the law empowers the 

Commission to regulate the rates and service of water 

and wastewater utilities so as to protect the public 

health, safety and welfare. 

It requires the Commission in setting its 

rates that it shall consider the cost of providing 

service, including the utility's investment in property 

used and useful in the public service. I emphasize that 

"in the public service," that places a 

readiness-to-serve obligation on the utility. Remember 

that the State provides water and wastewater utilities 

with a monopoly status, and in turn, the utility is 

obligated to serve and obligated to be prepared to 

serve, within a reasonable time, all applicants for 

service in its area. 

These are facets of the law that form the 

basis for a rule. Because in order for a utility to be 

able to meet the obligations under the law, utilities 
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nust have sufficient capacity to protect public health, 

jafety and welfare, be ready to serve, and the 

:ommission should adopt a rule that allows recovery of 

:he costs associated with meeting those requirements. 

;o with the requirements of the law as a basis, we 

Delieve that any adopted rule should recognize, one, 

that the law obligates the utility to provide service; 

that it should recognize that Commission policies must 

De consistent with the Department of Environmental 

Protection statutory and regulatory requirements, for 

safety -- for safety, adequacy and planning; and that in 
xder for utility to be able to meet its statutory 

JbligatiOnS in an economic manner, the Commission must 

Eix rates that are just, reasonable and compensatory, 

snd not unfairly discriminatory. 

It's the position of the Association that the 

xrrent Commission policy and the proposed rule do not 

reflect the requirements of Chapter 367 or recognize the 

Eacts as I've outlined. The Association believes that 

the proposed rule would codify policies that are 

inconsistent with the statutory mandates and with the 

rules of the DEP; that theylre inconsistent with 

reasonable and proper operation of the utilities in the 

public interest: that they unfairly discriminate in 

their application to water and wastewater utilities; and 
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that they discourage the development of utility systems 

in an economic manner and encourage choices that have 

long-term detrimental impacts on utility customers. 

Current policy results and rates are not and 

cannot be compensatory for the investment the utility 

must make to meet its statutory obligations in an 

economical manner. 

fiecisions that will maximize its return in the short run 

at the expense of investment that will maximize customer 

welfare in the long run. 

This drives the utility to make 

A large factor in this result is the 

Commission's policy to impute unrealized CIAC against 

current investment and margin reserve. This policy, as 

reflected in the proposed rule, erodes the allowed 

margin reserve by imputing future CIAC against current 

investment and margin reserve. Under this policy, a 

utility never has the opportunity to earn a fair return 

on its actual investment and plant serving the public. 

In order to recognize the plant investment 

that is necessary for a utility to meet its statutory 

obligations in an economic manner, we need definitions 

of margin reserve and margin reserve period that reflect 

the real world considerations of used and useful in the 

public service. 

The definitions in the proposed rule are very 
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Limiting. They do not reflect real world 

zonsiderations. 

elements of the plant necessary for a utility to meet 

311 of its obligations, but instead offer only a little 

something extra to meet immediate growth. The 

3efinition should reflect the real world concept of used 

and useful that this Commission previously spelled out 

day back in 1917 in a Delta Utilities case. 

They do not recognize the essential 

Order No. 1684 in that case made several 

meaningful and realistic observations about the used and 

useful concept, and I would just like to briefly review 

those. 

First, the concept of used and useful in the 

public service is basically an engineering concept. 

Used and useful assets must be reasonably necessary to 

furnish adequate service to the utility's customers 

during the course of the prudent operation of the 

utility's business. 

Generally, any asset which is required to 

perform a function which is a necessary step in 

furnishing service to the public is considered used and 

useful, 

Finally, good engineering design will give a 

growing utility a sufficient capacity over and above 

actual demand, to act as a cushion for maximum daily 
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flow requirements and normal growth over a reasonable 

period of time. 

margin reserve that reflects these concepts already 

espoused by the Commission: Good engineering design, a 

=ushion over and above actual demand, and sufficient 

capacity to serve during the course of the prudent 

Dperation of the utility's business. 

So all werre looking for in a rule is 

The proposed the definitions do not do this. 

The proposed definitions ignore the reserve functions -- 
the reserve's functions of meeting changing demands of 

current customers, of maintaining the integrity of the 

system for those customers, and of allowing the utility 

to serve in an economic manner. 

The Association proposes that the rule include 

certain definitions to reflect these important 

elements. Could you go to the next chart? These are 

the definitions that we're proposing: 

That margin reserve is defined as the 

investment needed to meet the changing demands of 

existing customers and the demand of potential customers 

in a reasonable time and in an economic manner; 

That the margin reserve period be defined as 

the period during which current capacity is required to 

be available until the next economic addition that 

capacity can be placed in service without causing a 



62 

/-- 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

/-. 

r' 

Seterioration of the quality of that service. 

Along with these definitions, the Association 

proposes the following default margin reserve periods. 

;o to the next chart please. 

We're proposing that unless otherwise 

justified, that water source and treatment facilities 

and wastewater treatment of disposal facilities have a 

60-month or a five-year margin reserve period, and this 

vould apply to all those facilities other than reuse: 

that on-site water distribution lines and on-site 

wastewater collection lines and laterals have a 24-month 

reserve period; that prudently constructed transmission, 

water transmission, and off-site distribution, and 

off-site collection system components, be considered 100 

percent used and useful, and that reuse studies and 

reuse facilities that comply with Chapter 403 of the 

statutes be considered 100 percent used and useful. 

Why do we pick five years? We believe that 

five years is a proper default period for margin reserve 

for two important reasons. First, it supports and is 

consistent with the planning, design and construction 

period in the regulation of DEP. The utilities must 

plan a design and construct to meet their approval. 

utility should be able to expect that they can recover 

the cost of an investment necessary to gain DEP 

The 
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approval, and that they should not be caught between two 

agencies. 

In addition, a five-year period is a minimum 

period to encourage a utility to take advantage of 

economies of scale, economies that will provide long run 

benefits. 

If you set the margin reserve period to 18 

months, utilities will be driven to build in increments 

that can serve only 18 months. They will lose the 

economies of scale benefits of larger increments. A 

five-year margin reserve period signals utilities that 

it could plan for the longer term and anticipate 

recovery of the associated cost. 

HOW does this five-year period compare to 

that, this five-year margin period, compare to that for 

&her utilities that the Commission regulates? I would 

like you to take a look at how the margins of water and 

vastewater -- 
CHAIRMAN CLARK: Mr. Seidman, let me ask you a 

question. What do you mean by on site and off site? 

MR. SEIDMAN: On-site facilities are those 

that serve specific streets, just  specifically customers 

Dn those streets. Off-site facilities would serve the 

system in general. In other words, they would have a -- 
there would be a design requirement for those facilities 
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to be able to serve not only the neighborhoods they're 

in, but larger sections, quadrants, or whatever, of the 

>f the system. 

CHAIRMAN CLARK: Let me ask you this. Are 

those terms terms of art that engineers use and there's 

a pretty clear demarcation of what is on site and what 

is off site? 

MR. SEIDMAN: I believe so. They're used now 

in service availability policies. I know that between 

us and Staff I think there's a pretty good 

understanding. I don't know if there is a specific 

Iefinition that's been set out. 

CHAIRMAN CLARK: Mr. Williams, is there 

usually -- or Mr. Crouch, is there usually a debate or 
no debate over what on site and off site means? 

MR. WILLIAMS: It is defined in our service 

availability rules and there generally isn't a debate. 

CHAIRMAN CLARK: Okay, thanks. 

MR. SEIDMAN: I would like you to take a look 

at how the margin reserve periods for water and 

wastewater compare to those of electric utilities when 

they're measured in the consistent terms of multiples of 

annual growth. And I know you're familiar with the 

reserve margin policies for electric utilities, and 

they're basically determined on a reliability 
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.equirement basis. But those reserves, once they have 

been established, can be -- can be measured in terms of 
mnual growth by taking the amount of that reserve and 

Lividing it by the annual growth of each utility. 

If you can see that chart at all, the bar 

:hart part of it represents the margin reserve period 

lor electric utilities, for Florida Power and Light, 

'lorida Power and Tampa Electric Companies, taken from 

:heir most recent ten-year site plant responses. And 

:hey range from a low of six and a half years of growth 

quivalency to a high of about 24 and a half years of 

irowth equivalency in any single year, compared to the 

18-month growth margin reserve. 

CHAIRMAN CLARK: How did you come up with 

:hat, Mr. Seidman? Because usually -- for electric 
itilities, it's based on serving peak load. I mean, how 

iid you determine -- 
MR. SEIDMAN: The reserve margin for a 

itility, for an electric utility, is the difference 

Detween its capacity and its summer peak load. So I 

took that amount of -- 
CHAIRMAN CLARK: So how did you project it to 

De -- how did you project it into a time period? 
MR. SEIDMAN: Into the periods going forward? 

CHAIRMAN CLARK: Right. 
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M R .  SEIDMAN: They showed -- this coming out 
Df their ten-year site plan submissions, they showed 

that the reserve would be in each of the years from 1996 

to 2005. I took the reserves in each of those years and 

Sivided it by the ten-year average annual growth for 

that utility to come out with an equivalent number of 

years. 

CHAIRMAN CLARK: Okay. 

M R .  SEIDMAN: So the reserves that you allow 

electric utilities to maintain, the reserves that 

reflect economic choices that result in long term -- 
lower long-term costs, are significantly higher than 

those presently allowed by the Commission, or even 

proposed by the Association for water and wastewater 

utilities. We are only asking that the Commission to 

adopt a margin reserve period that, like those 

maintained by electric utilities, promote good economic 

choices that will benefit customers in the long run. 

I would like to just briefly turn to the used 

and useful treatment of reuse facilities. The 

Association takes the position that the prudently 

incurred cost of studies and facilities, for purposes of 

reusing reclaimed water that meet the requirements of 

Chapter 403 of the statutes, shall be considered 

100 percent used and useful, and that there is no 
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authority in the statute for the Commission to apply the 

used and useful analysis to these facilities. 

NOW this is different from the -- your ability 
The law specifically says to review the prudency of it. 

"prudently incurred costs." 

argument with that. 

than used and useful with regards to measuring it on a 

percentage basis. 

We're not taking any 

But that's a different approach 

And finally, I would like to address the 

policy of imputing CIAC against margin reserve. 

earlier stated, the Association's position is that this 

proposed rule must do away with the policy to impute 

CIAC against margin reserve. Imputation illogically 

mismatches current period investment against future 

period CIAC. This is a period mismatch that the 

Commission would not even consider for any other cost 

category. The term imputation, to me, is a dead 

giveaway. If these two elements were truly a match, 

there would be no need for an imputation. 

As I 

Imputation defeats the purpose of margin 

reserve because whereas an allowance for margin reserve 

provides a utility the ability to recover the costs of 

used and useful investment, and encourages investments 

with long-run economic benefits, imputation negates the 

allowance and the encouragement. And the imputation 
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policy is confiscatory because it denies the utility the 

ability to ever earn a return on its investment in plant 

used and useful in the public interest. 

The Commission must recognize that if it 

approves an increase in the margin reserve period but 

continues its imputation policy, there will be no 

benefit whatsoever from the increased margin reserve 

period. 

This completes my summary of my portion of my 

testimony. I have provided responsive comments, which 

I'm not really in a position to summarize at this 

point. They were responses to Mr. Crouch's statements 

and to Public Counsel's statements, basically. 

CHAIRMAN CLARK: Mr. Seidman, we'll move to 

Ms. Swain, and we'll give you some time to look at them 

and sort of summarize them. Who is next? MS. Swain? 

MR. SEIDMAN: Yes -- Mr. Milian. 
CHAIRMAN CLARK: Okay, go ahead. 

MR. MILIAN: Good morning, Commissioners. 

CHAIRMAN CLARK: Let me ask a question. 

Commissioners, would you like to take a ten-minute break 

and come back? 

Let's go ahead and take a break for the court 

reporter and we'll come back at ten minutes after 11 and 

start with you. 



69 

r' 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

P. 

P 

(Recess from 11:OO a.m. until 11:20 a.m.) 

CHAIRMAN CLARK: Let's reconvene the 

vlemaking hearing. Mr. Milian? 

MR. MILIAN: Good morning, Commissioners. For 

:he record, my name is Arsenio Milian. I'm one of the 

)rincipals in Milian, Swain & Associates, the firm that 

kas been engaged by Florida Waterworks Association to 

Ietermine the impact of the Commission's proposed rule 

m the cost of providing utility service and the impact 

In customers' rates and utility earnings. I think my 

iartner, Debbie Swain, will be addressing the fact -- 
:he financial model that we have been working on. 

My intent -- my presentation here is to share 
?ith you some of the different perspectives that I have 

lad throughout my career as a former president of a 

itility company and also as a former regulator for the 

South Florida Water Management District -- as a board 
nember of the South Florida Water Management District, 

Chich has given me some awareness of the concerns and 

the intent of the regulators, and also of the problems 

that are faced by the utility companies in trying to 

neet those requirements and their financial constraints 

imposed on them by the -- by the Commission in many 
zases . 

In my current capacity as the president of 
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Yilian, Swain & Associates, I serve as a consultant to a 

number of public and private utilities and I have been 

Dbserving how they are continuously struggling to 

neeting the compliance with the regulatory requirements, 

snd yet the financial implications of the decisions. 

One prime example is, as you very well have 

been heard, is Dade County where they artificially 

naintain rates at a very low level, and now we have been 

paying more than double the rates -- they have doubled 
the rates in less than two years, and still we're having 

to pay for all the environmental impacts that you have 

caused those lack of proactive movement to resolve some 

3f the infrastructure problems that they had. 

As part of the study that we did to determine 

these environmental regulations, how they are affecting 

the construction and the planning and the timing which 

they are taking, and also how the economic regulations 

and regulatory practices and policies of the Commission 

at the present time discourage in many times the 

economies of scales and the prudency of investment. 

rhese, actually, we have seen, and by talking to a lot 

of utilities in our surveys, how they are ultimately 

penalized. And I think the penalties are not only for 

the future -- to the present customers, also to the 
future customers. I hope during our discussions today 
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ge may provide some examples to that effect. 

I think everyone is aware that environmental 

regulations have an impact on the planning, construction 

m d  operation of utilities. In the past few years we 

lave seen a much higher awareness of the impacts of 

itility expansions and the effects to the natural 

resources. We have seen how it's more difficult to be 

dithdrawing from an aquifer that is impacting wetlands, 

3r even discharges of the treated effluent into 

detlands, from a quantity and quality standpoint, how 

the estuaries are impacted. So we have seen that there 

is a lot more consciousness on the regulatory aspects of 

providing service in a utility. 

And of course this has taken a tremendous 

amount of time lag into the actual design and permitting 

of facilities, sometimes with competing agencies that 

have different opinions as to the procedures of how to 

dispose of effluent. 

These, of course, have resulted in the 

evolution of more restrictive regulation requiring more 

interaction of the multiple regulatory agencies, 

including the DEP, the Environmental Protection Agency, 

the South Florida Water Management District, the Corps 

of Engineers, and even, on many occasions, when you 

receive all those permits -- and I can discuss about one 
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in particular, where we had gone through the process for 

more than three years in obtaining all these permits 

from these different regulatory agencies, we had to go 

and request from the county an usual use permit, and 

they required to have all of these permits before they 

even consider it. They actually denied it, and the 

utility had to start from scratch all over again. 

is a time lag and there is expenses that are scheduled 

with that. 

That 

In our study, by talking to the many different 

utilities, we found -- and some consultants of those 
utilities, we found that typically it requires three and 

a half to five years to plan, design, permit, construct 

and then test and then certify water and sewer 

utilities -- sewer facilities. 
For instance, I was personally involved in one 

in one particular utility where we had to -- we spent 
more than seven years to obtain the permits before we 

could even do any construction, and that was to obtain 

the South Florida's water consumptive use permit, to 

apply for the date, the DERM's approval under the Fresh 

Water Wetlands Impacts, and the mediation plans, the 

purchase of the land, obtaining the zoning associated 

with -- you know, the proper zoning for the facility. 
So it took approximately seven years before we even -- 
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we were able to even start doing any construction. 

This survey that we did, in talking to the all 

the different utilities, also describes the experiences 

of other utilities in expanding all of these 

infrastructure, and -- but I have to say that these 
exceptions are not -- these examples are not an 
exception to the rule. 

included in our report. 

Those examples have been 

NOW I would like to emphasize, also, that the 

fact of one of the principal agencies that regulate 

utilities, the Department of Environmental Protection, 

established Rule 62-600.405 requiring a five-year time 

period for the planning and construction of wastewater 

facilities. They have also stated that in anticipation 

of implementing similar policies for water facilities -- 
we heard that this morning and we saw it in a letter 

that they submitted to you -- they also strongly 
recommended that the Public Service Commission adopt a 

margin reserve of five years for water supply and 

treatment facilities, and wastewater treatment, and 

disposal facilities, to be consistent with its rules. 

Discussions this morning were talking about 

the SRF and availability of funds. I think there's 

something -- a very measurable consideration that you 
should take. Some utilities cannot have -- cannot go to 
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€inancia1 institutions and expect them to be lending 

noney without having any idea of whether those AFPI 

:barges or revenues are going to be coming in to pay for 

it, contrary to what municipalities do, where the 

zxisting customers pay for the bonds necessary to be 

zxpanding these facilities, before you get, you know, 

the expansion of the facilities. 

Regulation by the PSC at the present time 

should encourage utilities in meeting those objectives 

by allowing recovery of the costs of prudent planning, 

iesign and construction of facilities, taking into 

=onsideration of economy of scale and good engineering 

practice. 

I was faced with one particular utility and 

had to make a decision whether to expand a 500,000 

gallons per day sewage treatment plant or to go to a 

1 million gallons a day sewage treatment plant. And 

they made the economic evaluation. They found that the 

half a million gallons would cost them $1.7 million, 

while the 1 million would only cost them 1.9. 

will have twice as much capacity with an additional 

$200,000, which was less than 10 percent of the 

additional cost to build the sewage treatment plant, for 

half a million dollars. 

NOW, the utility had to make the decision 

So they 
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based on the fact that if I go with a 1 million gallons 

a day plant, then they will give me 50 percent capacity, 

used and useful, and therefore my rate base would be 

approximately $900,000. If I go with the .5, then the 

#hole thing will be 100 percent, and therefore I will 

Jbtain the $1.7 million. So these are the kind of 

things that ultimately the customers, the present 

zustomers and the future customers, are going to be 

suffering if the economies of scale are not taken into 

consideration. 

Our financial model will show that expanding 

in small increments end up costing existing and future 

customers more. The higher construction costs -- and I 
think some of the comments made by your own engineering 

staff will reiterate this. The cost per gallon is much 

higher for smaller increments. 

3f engineering, you have duplication of permitting and 

contractual mobilization and higher rate case expenses, 

not only in the actual construction, but the actual 

operation and maintenance of those facilities will also 

be a lot more costly. 

You have the duplication 

Both existing and future customers will 

benefit if expansions are appropriately sized in 

accordance with good engineering principles, good 

engineering practice, respecting the economy of scale. 
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rhe commission should encourage utilities to do so by 

jiving them the incentives to accomplish that. 

Finally, I would like to briefly address the 

reuse facilities issues. 

CHAIRMAN CLARK: Let me ask you a question, 

Mr. Milian. 

MR. MILIAN: I'm sorry? 

CHAIRMAN CLARK: I would like to ask you a 

question. 

MR. MILIAN: Yes. 

CHAIRMAN CLARK: And I would like you to 

address it orally or tell me where else I might look -A 

the all the documents that have been filed. But the 

rule to me sort of indicates a three-year sort of drop 

dead date, that you've got to have your permit in hand 

and begin construction in three years. 

basically planning and preliminary design of the 

expansion has been initiated or -- and then four years 
that the plans and specifications are in fact being 

prepared. 

Prior to that is 

Why doesn't it make sense, if we expand it at 

all, that it be limited to three years? Given those 

parameters? 

MR. MILIAN: Well, my understanding was that 

the intent of the expansion to the three years was just 
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to cover the time of construction. And what I'm trying 

to -- at least to convey to you, is that before you do 
sny construction, there's a lot of investment that the 

utilities will have to make into the permitting process 

and the financing of the facilities. 

CHAIRMAN CLARK: Well, I would assume that 

that would be added to the investment when it is allowed 

in rate base. 

MR. MILIAN: Eventually, yes. The problem is 

that the timing differentials. 

CHAIRMAN CLARK: What is the problem with the 

timing differentials? 

M R .  MILIAN: I think that is the subject of 

what my partner here will discuss with the financial 

model. 

CHAIRMAN CLARK: All right. Just give me your 

reaction to why five years is more appropriate, more 

reasonable, than three years, given the fact that it 

doesn't appear to me that construction is required to be 

started until three years? 

M R .  MILIAN: If you look at all of the 

engineering books that, actually, I took in -- at the 
university, all of them actually suggest that a good 

engineering practice will look at 10, 20 years, looking 

at expansions of wastewater and water treatment 
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Facilities. 

In this situation, where a lot of the 

itilities are a smaller size, it will make sense to even 

,e looking beyond the five years, to look at the ten 

{ears. 

ny example -- is able to take advantage of a lot of the 
sconomies of scale. 

Why? Because the utility -- and as I mention in 

Now you might say, well, that, in effect, will 

:reate a benefit to the future customers. It does not. 

tn fact, the present customers are actually benefited by 

laving additional capacities in that margin reserve. It 

is not only for the future customers that we're talking 

sbout, it's the existing customers are the ones that are 

Denefiting. When you have the additional capacity in a 

sewage treatment plant, for instance, you have -- you 
prevent to have the hydraulic shop loadings that 

sometimes small utilities do take place, and makes a 

utility actually be in compliance with the regulatory 

requirements a lot easier. 

The same thing would apply to storage tanks. 

rhere is a lot of variabilities of existing customers in 

their demands. Therefore, I don't think that 18 months 

Dr three years is really sufficient to handle the 

variability of those customers, the existing customers. 

COMMISSIONER GARCIA: How do you address the 
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burdens, though, that you place on the existing 

customers? 

MR. MILIAN: Well, the existing customers are 

the ones that are benefiting by having that excess 

capacity, as you recall. For instance, the -- in my 
understanding is that the margin reserve that we have 

been talking about represents the capacity that is 

necessary to provide the utility, which is a requirement 

of the law, to tie new customers into their system, but 

once you start tying system, if you donlt have that 

sufficient capacity, those existing customers are going 

to suffer. So the utilities is here in a situation 

where they are required to tie customers, by law, and 

yet if they continue doing it, then the existing 

customers are the ones that are going to suffer. 

The other fact is that when you have this 

inadequacy of service and you tie the new customers, you 

have to provide the additional margin reserve, because 

that margin reserve always has to be available. So as 

it continues, the existing and the future customers that 

become existing are the ones that are benefiting by 

having that adequacy. 

I would like to, for instance, give you an 

anecdote or an example. 

was the president of a utility company, we were -- we 
A number of years ago, while I 
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went into a rate case that actually disallowed, or had 

excess used and useful plant, or they considered nonused 

and useful. And so we finally -- it took about two or 
three years and we finally settled the case. That same 

year, or six months later, we had at the most extended 

drought in the State of Florida, where more than a 

200-year type of drought. The demands on the system of 

those existing customers were so high that we could not 

provide adequate service, and the pressures went below 

the 20 PSI. And that was exactly less than six months 

after they had found that we had excess capacity. 

That's the kind of thing that utilities are 

facing. 

necessary to meet the rate inducement offered of the 

Service Commission, and ultimately, the existing and the 

future customers are the ones who pay. 

They are constructing just whatever is 

CHAIRMAN CLARK: Let me ask you another 

question. You suggest that even ten years is an 

appropriate planning horizon. 

I think we have to balance reasonable planning on the 

part of the utility with reasonable cost to existing 

customers. 

and ten-year plan, is that the thing we know about 

forecasts is that they're most likely to be wrong. And 

your anecdote really just illustrates that: that, you 

And my concern is this: 

And my concern is when you get to a five- 



81 

P 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

know, you don't plan for a 100-year flood. You use your 

average. 

And the same with electric utilities. While 

Mr. Seidman has presented the notion that they have a 

margin of reserve that's more, we have experience where 

we don't have adequate capacity sometimes in severe 

weather to serve them, as happened in, I guess it was 

'89. 

At any rate, my concern is that to the extent 

you forecast, or rely on a forecast, that is five to ten 

years out there, you have a situation you might have in 

Sunny Hills, where you have -- the customers never 
materialize. And that's what I think we have to balance 

with the suggestion that we allow a longer planning 

horizon. 

MR. MILIAN: I think that there is a 

distinction here when you're dealing with -- forecasting 
Mother Nature is a lot more difficult than forecasting 

what is transpiring with a utility, growth. I think one 

of the things that is required is to have a reration of 

the growth, so based on historical growth you can really 

have a good understanding. 

county permits, building permits that are coming down 

the pike, you can have a pretty good idea what kind of 

growth you're anticipating. That was not the case of 

Eased also on the amount of 
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Sunny Hills. 

CHAIRMAN CLARK: Well, you have more 

zonfidence in that projection than I do. 

MR. MILIAN: By the way, I just want to make 

sure you understand, from an engineering standpoint, I 

think having a ten-year or 20-year plan, I think that 

makes a lot of sense, but I think that the only thing 

ce're asking is a five-year margin reserve. 

CHAIRMAN CLARK: I understand. 

MR. MILIAN: Just want to make sure. 

MR. ARMSTRONG: Madam Chair, too, if I could, 

just to address that, again, I think what we've done 

again is determined the questions about the 

predictability, and are their forecasts right or wrong. 

rhe utility doesn't have an incentive in year one to 

make outlandish projections of growth in the future so 

that they can spend more money to build a bigger plant. 

So that's a supposition there that they have that 

incentive. That isn't accurate. A utility doesn't want 

to be spending money it doesn't have to and that it's 

not going to be able to recover. 

So there is an incentive of the utility to be 

conservative in its estimate. And looking at an extreme 

like Sunny Hills, I mean predominantly, we're talking 

about lines in the ground and not really treatment plant 
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in the Sunny Hills type example. 

But if you look, again, at the electric 

industry and the way the electric utilities are given 

their reserve capacity consideration, and the extent of 

it, a significant portion of that is because of the 

economies of scale. And what we see is the electric 

utilities, the rate stability that we all know has 

existed for some time in the electric industry, a large 

part of that is because they have had those reserve 

capacities over time. They also benefit, obviously, 

from reduced marginal costs because of new technology 

and whatever, but it's a combination of those factors. 

And it's -- what we see today, and what welve seen with 
the repetitive rate increases, is the fact that we have 

to build based on 18 months margin reserve in order to 

have an opportunity -- any opportunity to recover our 
investment. 

And in 1990 the Staff did an analysis, or did 

a survey, and 16 of the 17 utilities that responded 

said, welre going to build for shorter periods because 

of the nonused and useful policies of the Commission. 

So it was something that we were aware of back then and 

that was indicated to everybody that was going to 

happen. What happens when you have building for shorter 

increments, and that's what the studies show 
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zonclusively, is that you have higher rates to 

zustomers. And they're paying higher rates today -- 
even though you're applying 18 months, they're paying 

higher rates today than they would have if 18 months ago 

iJe were allowed to have a longer margin reserve period. 

So what we're requesting is that you don't perpetuate 

that, where we have to keep on building smaller and 

zoning in and increasing rates to customers, but give us 

the rate stability that the electric has by giving us 

appropriate margin reserve periods. 

CHAIRMAN CLARK: Some people have argued that 

the existing regulatory framework in electrics has 

resulted in a lot of uneconomic capacity. That's the 

current debate on stranded investment. 

MR. McLEAN: Commissioner, may I have a brief 

word on that point Mr. Annstrong makes? 

CHAIRMAN CLARK: Yes. 

MR. McLEAN: We accept that utilities don't 

have a tremendous incentive, or perhaps any incentive, 

to go out and make imprudent investments and to 

overstate growth. But Commissioner, I think your point 

is, to the extent that the Commission permits an 

increment of plant, which is associated with five-year 

expansion, to the extent that winds up in rate base, 

they are held harmless from an inaccurate prediction and 
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the customers underwrite that particular endeavor. 

CHAIRMAN CLARK: Thank you. Go ahead, 

#r. Milian. 

MR. MILIAN: Our study -- actually I thought 
it was mentioned -- provides details of a number of 
zases where these utilities have been expanding in small 

increments in response to these policies. And our 

Pinancia1 model shows that expanding in this small 

increments ends up costing existing and future 

Eustomers. 

Finally, I would like to briefly discuss the 

reuse facilities issues. As you know, the Association 

has proposed that reuse facilities that have been 

prudently constructed should be deemed 100 percent used 

and useful. And this would be in accordance with a 

memorandum of understanding reached between the 

Department of Environmental Protection and the 

Commission. 

It is a policy of the State of Florida to 

utilize reuse water, since it is considered a valuable 

and limited resource. In spite of the fact that we have 

6 0  inches of rain, we do have areas of critical water 

limitations. 

In my opinion, I think the Commission would 

be -- should be encouraging utilities to the reuse of 
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Effluent and try to determine that these facilities are 

loo percent used and useful, rather than just the 

Dpposite. Whenever you're doing adjustments, you can 

make the utility the opportunity to argue that it's 

economically unfeasible and they may look for other 

alternatives besides just the use of these reuse 

facilities. 

In conclusion, it is our recommendation that 

the Public Service Commission be proactive in providing 

economic incentives for utilities to size plants, taking 

into consideration economies of scale and best 

engineering practices, and to comply with the State's 

environmental objectives and to protect the public's 

health and safety. 

be to approve the Florida Waterworks Association's 

proposed rules for margin reserve and imputation of 

A step in the right direction would 

CIAC. 

I think my partner now, Debbie Swain, will 

discuss about the financial model that we worked on. 

CHAIRMAN CLARK: Thank you. Ms. Swain, go 

ahead. 

MS. SWAIN: Thank you, Commissioners. My name 

is Debbie Swain. I'm a principal with Milian, Swain & 

Associates. I was asked by the Florida Waterworks 

Association some time ago to embark upon what seemed 
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.ike an endless task. At the beginning, and during it, 

md now at the end, it seems like an endless task. And 

:hat was to try and quantify the financial impact of the 

rarious proposed rules. 

In order to do that, the first thing I did was 

:onduct a survey of private utilities, and during 

:hat -- during that survey and gathering that 
information, there were some really startling things 

:hat I found out. One thing is that the situations 

€aced by the utilities and the decisions that they are 

naking really truly tie to economic regulation. I felt 

that that was the case because I have been a controller 

nnd vice president and rate analyst with private 

itilities for over 15 years before I became a 

zonsultant, and those were some of the decisions -- some 
3f the decisions that we made were based upon economic 

Zonsiderations. 

When faced with the choice of building a half 

million gallon plant and a 1 million gallon plant, 

over and over again we found that utilities are making 

the choice of constructing the smaller increments. 

Perhaps they only needed a 300,000 gallon plant and they 

didn’t construct just 300: they’ve gone to 5-, but they 

didn’t go to a million. 

And I was able, through some financial 
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rodeling, to look at and determine what the impact of 

that was. The models that I did -- which I am going to 
go through a couple of them, and I imagine that there is 

going to be some questions about them. I tried to make 

them as near perfect world as possible. So that the 

mly changes in the models were related to different 

sized plants and margin reserve periods and imputation 

3f CIAC. 

And in a perfect world, a utility earns 100 

percent -- or recovers 100 percent of its O&M cost 

through rates at the time that they incur it. There’s 

no regulatory lag. Their predicted growth is actually 

achieved. And the only thing that changed, then, in 

each one of the models, as I said, was the different 

sizes of plants, and the various margin reserve 

periods. 

1” going to go through some of the 

zonclusions of that, after I describe some of the other 

considerations in the financial modeling that I -- that 
I incorporated. 

3ver again is that the answer to the question of who 

pays for margin reserve is that future customers should 

pay some portion of future plant through AFPI,  and that 

if we move the margin reserve, if we move that portion 

3f nonused and useful plant and recover it through AFPI,  

One of the things that we hear over and 
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:hat that should make us whole. 

As an alternative, you bring the margin 

reserve in and recover it through current customers and 

then impute CIAC on it, we don't get anything. The 

RFPI, I found, is not a -- is such a high risk of 
recovery, that utilities are often not even considering 

it in their rate applications. If they don't request 

it, they don't get it. AFPI is also not available -- 
because its collected from future customers, it's not 

available to obtain financing. 

CHAIRMAN CLARK: Let me back up. 

MS. SWAIN: Sure. 

CHAIRMAN CLARK: You say AFPI is such a high 

risk of recovery that they're not even asking for it? 

MS. SWAIN: We found many, many utilities are 

not even asking €or it. They're not asking for it 

because it's complex, they aren't aware of it, or they 

haven't been successful in recovering it. And 

there's -- 
CHAIRMAN CLARK: That confuses me, because it 

seems to me, if you donrt ask for it, you're not going 

to get it. 

MS. SWAIN: That's right, and they should get 

it. It should be a standard rate -- 
CHAIRMAN CLARK: So what is the risk in asking 
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MS. SWAIN: Well, I'll give you an example. 

Rnd a very recent example is apparently what happened in 

Southern States' recent rate case. When you ask for 

RFPI the very first time, you identify how much is 

nonused and useful, and that is called a qualifying 

asset for the calculation of AFPI. Next rate case I've 

added one more well, and now I have a new nonused and 

useful number and it includes that well. But when that 

nalculation is done, I may have gotten to the fifth year 

€or my first rate case at the highest level of 

accumulation, but now because I've got a new nonused and 

useful number, a new qualifying asset, it started all 

over again at zero and began accumulating again. 

And the only way to prevent that from 

happening is to look at each individual increment of 

plant, each individual increment of nonused and useful, 

and identify the ERCs with that specific increment of 

plant, and then have a separate charge for each 

increment. Otherwise, when utilities ask for it, it 

will start all over again. And that is virtually 

impossible. It's not possible for a utility, unless 

they are making very large increments, very identifiable 

increments, to be able to keep track of it in that 

minute detail. And you can imagine in the Southern 
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Itates' case, where they have potentially thousands of 

rells, how they keep track of each one of them. 

CHAIRMAN CLARK: Let me ask you this. You say 

iFPI is such a high risk -- they don't ask for it 

)ecause it's a high risk of recovery. What I hear you 

;aying is they don't ask for it because it's difficult 

:o keep track of. 

MS. SWAIN: Where they do ask for it, what 

:ranspires -- 
CHAIRMAN CLARK: Let me just -- 
MS. SWAIN: sure. 

COMMISSIONER CLARK: It's the way you phrased 

it, I think. Is it really because it's a high risk of 

recovery, or is it because it's cumbersome? 

MS. SWAIN: It's not worth their time. It's 

lot worth their effort. Because when they do make the 

Zffort, they lose what they may have already gained. 

rhey may be better off just sitting and either having 

that margin reserve period included in -- some other 
fashion. 

CHAIRMAN CLARK: But what you're saying is the 

zost to them of pursuing the allowance and then 

accounting for  it is not worth the benefit they get? 

MS. SWAIN: That's not what I'm saying. It 

has not become such an exact science that either the 
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in the minute detail that is necessary to completely 

take advantage of it. It is not possible. It's not 

just the utilities, it's not the experts, it's not the 

itility rate managers. It's as much the Staff as well. 

CHAIRMAN CLARK: But I get back to what I 

said, the effort and the cost of that effort is not 

dorth the benefit, and that's why they're not pursuing 

it; it's not the risk of recovery? 

MS. SWAIN: The risk of recovery is also 

associated with is the growth really going to take 

place? Are those customers going to connect? At the 

time that -- at the time that the calculation is done, 
and there's reasonable best effort attempts to project 

growth, if something happens and that growth doesn't 

take place and the fifth year customer doesn't actually 

tie on until the seventh year, you've continued to 

accumulate costs, and yet the rate is limited to five 

years. 

And as a recognition of that risk, there is 

not a company that I am aware of that has ever been 

successful in convincing its auditors that it should be 

able to record revenues related to AFPI on an accrual 

basis. It's only recorded when the cash is actually in 

hand, because that risk is recognized, not just by the 
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utility, but also in the accounting and auditing 

industry. 

CHAIRMAN CLARK: So that's -- it's not 

something that lenders will let you rely on because of 

the high risk of being able to recover it in the 

five-year period, or at the end of the five-year 

period? It may be the seventh year? 

MS. SWAIN: It may be the seventh year, it may 

be never. 

MR. ARMSTRONG: Madam Chairman, if I could 

just clarify using a hypothetical, but using the premise 

of the Southern States, for clarification, and to make 

another point. 

CHAIRMAN CLARK: Let Ms. Swain finish, and 

we'll give you -- why don't you just write that down as 

one thing you want to address. 

MR. ARMSTRONG: Okay. I've got it written. 

Thanks. 

COMMISSIONER DEASON: Let me ask a question. 

Right here. You made a statement that it gets lost, and 

you gave some example of a well and one rate case, 

another rate case, and I think you said it gets lost. 

And I need clarification. Maybe I misunderstood what 

you said. 

MS. SWAIN: Okay. In the event that your 
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Eirst rate case is associated with nonused and useful 

€or one well, the accumulation of the AFPI begins in the 

Eirst year that the rates are recovered. And it 

accumulates through a five-year period. If in the third 

year there's another rate case and AFPI is applied for 

and there's nonused and useful still from Well 1 and 

also from Well 2 ,  if those are put together, lumped 

together, and one AFPI charge is calculated, which 

happens, fairly consistently, then the accumulation of 

cost starts back from zero again. It does not continue 

from the level of Well 1. 

In that case, where there's two wells, it 

would have been better to keep the Well 1 AFPI charge 

intact and then find a nonused and useful just 

associated with Well 2 and let that start accumulating. 

But now you've got two different AFPI charges. And to 

whom do you charge them? How do you apply that to the 

customers? The first number of customers still pay the 

first AFPI charge, and then the next ones start paying 

the second AFPI charge? 

I had a situation several years ago, very, 

very similar, but with regard to distribution lines in 

Pine Ridge Utilities. And what we did was rather than 

having different customers pay different AFPI charges 

when we applied for that second AFPI, just specifically 
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sveraging. And it seemed to work. And I don't know how 

3rowth has been in Pine Ridge, and if they've actually 

recovered their revenues, but there was a mechanism to 

So it. 

But where you're talking about continuous 

Sistribution line, expansions, extensions, new wells, 

new treatment plant, new sewer treatment plant, and it's 

happening constantly, and you have 15 different types of 

#ell expansions -- or excuse me, plant expansions, since 
your last rate case, it's very unlikely that the 

utilities are able to keep track of the ERCs and the 

capacities and the appropriate AFPI charge for each one 

Df them, and then come out with some mechanism for 

averaging. It doesn't exist. It hasn't existed yet. 

So it will going go back to zero. 

COMMISSIONER DEASON: Well, the AFPI is a 

calculation based upon the cost of the asset, which is 

determined to be nonused and useful at any given time; 

is that correct? 

MS. SWAIN: That's correct. 

COMMISSIONER DEASON: So once that AFPI is 

calculated -- it's AFPI, in the sense that it is -- 
becomes part of the cost of that asset as it is accrued 

over a period of time; does it not? 
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MS. SWAIN: Right, through the period that 

that AFPI charge is intact, that's right. 

COMMISSIONER DEASON: So if there's a rate 

zase, AFPI charge begins, and say its accumulated for 

three years, and then therers another rate case, and 

then there's a different calculation of used and useful 

and a different determination of the amount of the AFPI 

accrual, I don't understand why what was accrued €or the 

first three years somehow gets lost. 

just get included at the new cost of that first well? 

Say the well -- and this is just for illustrative 
purposes -- the first well was a thousand dollars. 
Three years later you've accrued $100 of AFPI, then why 

doesn't the cost of that well become $1100 when you do 

your next AFPI calculation? 

Why doesn't it 

MS. SWAIN: It does. It does. But what's 

happening is that, as in the first time you applied for 

it, you start from zero dollars and you accumulate a 

small amount each month, or some amount each month, it's 

cumulative; when you make that second application, it 

starts back from zero again. Those investment dollars 

are in there. Those ERCs are still in there, but they 

start back from zero again. So whereas they may have 

three years of accumulation prior to the rate case, and 

still two more years of accumulation for the next two 
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rears of ERCs to connect, those next two years of ERCS 

inder the second rate case will start back at zero 

igain. They'll -- the accumulation won't continue. 

MR. ARMSTRONG: Madam Chair, that's what I was 

just trying to clarify, too, was that in year one you 

lave your rate case and you have our AFPI accumulating. 

[n year five or year four, you go in for a rate case. 

4nd what the Commission has done -- and it's part of the 

eallacy of AFPI providing this recovery, because what 

the Commission has done is said that accumulated AFPI, 

ahich is supposed to allow you to recover your costs in 

?rudent investment for that four-year period, have been 

aiped out and knocked down to zero. And then you 

start -- you know, you might have a $300 AFPI charge, 
but that's wiped out and you start at $10, month one and 

year one; $11 month two and year two. 

COMMISSIONER DEASON: So you're talking about 

the actual charge to the customer, AFPI charge? 

MS. SWAIN: That's what I'm talking about. 

rhat is right. 

COMMISSIONER DEASON: What I'm concerned about 

is that what you have accrued is the cost of the asset. 

That does not go away. 

MS. SWAIN: No, that's still held. But for 

example, in the Southern States case, what I understand 
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is that they had reached a level in their AFPI charges 

3n their five-year chart, where they were recovering 

iearly $1 million in AFPI, that was their projection. 

Phey filed a rate case, and their first year‘s charges 

ifter that new rate case is going to be $100,000. And 

<et they had still not ever recovered, never collected 

ill those fees that were accumulating. They still had 

nore customers to pay those. And yet it went down to 

zero again. 

COMMISSIONER DEASON: Then is that a problem 

rvith actually calculating the AFPI charge that would be 

paid by a connecting customer, as opposed to the accrual 

method of accounting for the annual accrual of the 

addition to the asset? 

MS. SWAIN: The error is in the calculation of 

the new rate, not in the application of the rate. The 

rate is applied pursuant to the new schedule. The new 

schedule is incorrect. The new schedule incorrectly 

starts them back at zero again. And it should have 

somehow been averaged. 

COMMISSIONER DEASON: Do you have an example 

of that in your -- I didn,t see it, if it was in there, 
of how that -- an example -- 

MS. SWAIN: No. 

COMMISSIONER DEASON: -- one of your 
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MS. SWAIN: NO. I don't have an example of 

?hat happened with the AFPI charges. 

iccumulate some information from utilities about what 

:hey were facing. 

forking, but they don't know why, and they donlt know 

#hy because there's not tremendous expertise in this. 

Phere's not expertise, as I said, among the utilities, 

nor probably among Staff, on how to do this properly. 

30 I don't have an example. I can put one together, 

3ut -- 

And I tried to 

And a lot of times they know it's not 

COMMISSIONER DEASON: Well, it may not be 100 

percent on point for the narrow scope of this rule, but 

at the same time, if there's a problem with the actual 

application of AFPI policy, perhaps it's something we 

need to take a look at. Because perhaps we're laboring 

under the false assumption that AFPI is providing a 

return on prudently invested nonused and useful 

facilities, which is the purpose behind AFPI. 

So at some point perhaps we need to take a 

look at it. I guess I'm a little concerned that -- and 
I don't -- I'm not being critical, but it's being 

presented that this is the reason why we need to change 

the margin reserve rule and the imputation of CIAC, 

because AFPI is not working. Well, why don't we fix 
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iFPI if it's not working? 

MS. SWAIN: Absolutely. And I'm not trying to 

What I am saying is that I say that is this the reason. 

lave heard that AFPI is the answer to the concern the 

itilities have about recovering five years' worth of 

;rowth through what would have otherwise been nonused 

ind useful. And what I'm saying is, there's a half a 

iozen reasons why the answer is not AFPI. And that 

specific example about the error in the calculation of 

:he rate is one of them. 

The second one is that when I make an 

investment today, and I go -- or I'm planning to make an 

investment today, and I need to start getting financing 

:o cover the cost of my planning and permitting and 

mgineering and my construction, I can't go to a bank 

ind obtain financing on some payment a customer is going 

:o make in the future. It's not on my books, my 

iuditors aren't going to allow it, and the banks 

:ertainly aren't going to. And I'm not going to be able 

:o obtain that SRF financing through a guarantee of AFPI 

revenues, some revenues that are coming in the future. 

lhey are considered, as well, risky by banks, state 

institutions and also by the auditors. That's the 

second reason. 

The third reason is that the risk, therefore, 
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is put entirely on the utility, rather than either a 

sharing of risk -- and by risk, I mean risk of whether 
that's really going to happen. Are my growth 

projections accurate? Are those customers really going 

to connect? what if that fifth year customer doesn't 

zome until year seven? I've had to cover that cost now 

€or seven years, waiting for that customer to connect. 

And then again, because of all the 

zomplication, because of the risk, because it doesn't do 

ne any good today, a lot of utilities are not even 

requesting it, or they aren't aware of it. And there 

needs to be -- and maybe in what you're saying, 

:ommissioner Deason, as well -- some mechanism to inform 
Ltilities, small utilities, that this is available. If 

s Class C utility files a Staff-assisted rate case, they 

sre not going to get an AFPI charge, unless they're 

slready aware of it. And they're not aware of it. 

I want to show you some of the results of the 

Einancial model that I did. And I have some boards. 

Phe first one I want to hit is the impact on customer 

rates. There is -- everybody seems to be aware that in 
the long run, that if a utility constructs a larger 

sized plant, that it's going to be beneficial to the 

customer. This chart shows -- on the top it's a water 

example, and on the bottom it's a wastewater example. 
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The water example is a real life example. It 

was a water facility in Venice Gardens that was shown by 

Er. Hartman, I believe, in a Southern States rate case, 

and also in his filed comments here, where Southern 

States was faced with two different sized plants. And I 

reflected that in financially showing a calculation of 

#hat the rate would be if Southern States' choice had 

been the larger plant versus the choice of the smaller 

plant. 

The lighter colored line in the front is the 

Larger sized plant. That's the rate that would result 

in my financial model where everything else is perfect, 

ghat the rate would be in a five-year increment, and 

then the darker area in the back is a two and a half 

year increment. And in the water example you see that 

in the third year after the plant is put on line -- 
#hich is year nine on there, because the first five 

years were spent planning and designing and constructing 

it -- after the third year, there's already a benefit to 

the customer. The rate is lower in the -- where the 
plant is built in the larger increment. 

And in the bottom example, it's exactly the 

same. But in a real live wastewater example, where the 

five-year increment shows that the -- I calculated the 
rate as actually lower from the very beginning on a 
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rive-year increment on my wastewater example. Again, 

:hese are real life examples. These are numbers that 

rere -- have either been presented to you in rate cases 
io the numbers have been scrutinized. The reason why I 

:hose them is only because they have been presented 

iefore. But we find these examples over and over and 

iver again. This is not something atypical. 

The second thing that I found -- and I think 
:hat that is fairly startling. The benefit is so 

zignificant in building the larger sized plant, and one 

if the cases, what, 50 percent of the two cases I looked 

it, the benefit was immediate. The other thing that I 

Eound, or took a look at was -- 
CHAIRMAN CLARK: Wait a minute, the benefit 

rlas immediate? 

chree years. 

I thought you said the benefit showed in 

MS. SWAIN: In the wastewater example, on the 

Dottom, the benefit was from the first year. In the 

rater example -- 
CHAIRMAN CLARK: First year after the five 

years? 

MS. SWAIN: The first year that the plant went 

on line. 

CHAIRMAN CLARK: SO it would be six years out, 

benefit to customers? 
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MS. SWAIN: Well, the customers weren't paying 

mything for it prior to the sixth year, because the 

lirst five years it was in construction. 

COMMISSIONER CLARK: But they would be paying 

:or it -- if you allowed a five-year margin of reserve, 
:hey would be paying for it during that five years, 

right? 

MS. SWAIN: In this example, this is under the 

iroposed -- the Commission's proposed rule, the Staff's 

xoposed rule, where there's an 1%-month margin reserve 

ind an imputation of CIAC. That is reflected on both of 

:hose and all these calculations on this one schedule to 

;how the customer rates. So it's not a five-year margin 

reserve here. It's an 18-month margin reserve. Even 

iith an 1%-month margin reserve, the utility -- the rate 
:o the customer is more beneficial to have the larger 

sized plant. 

CHAIRMAN CLARX: Okay. 

MS. SWAIN: Now the other thing that I looked 

One is the st was the impact on a couple other things. 

net present value -- it's kind of hard to see. 

MR. WALKER: Ms. Swain? 

MS. SWAIN: Yes. 

MR. WALKER: May I inquire? This is -- I'm 
N. D. Walker. I'm with the Staff. And I know we've 
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talked about some of the concepts that went into your 

models, and we discussed them on the phone, and you've 

prepared some new information that indicates that 

certain things like the return on construction and -- 
MS. SWAIN: That's what I'm getting to now. 

MR. WALKER: -- averaging things would change 
if you bring those things into account. 

MS. SWAIN: There's no impact on the customer 

The customer rate schedules are not affected by rates. 

some of the things that I'm going to discuss now related 

to the actual return recovered by the utility. The 

rates are still the same. 

M R .  WALKER: So all of this is based upon 

information that was your original filing, or it's now 

the updated information using -- 
MS. SWAIN: You're jumping ahead of me a 

little bit. 

MR. WALKER: I wouldn't want to. 

MS. SWAIN: The customer rate schedule is not 

affected by any other subsequent -- any discussions that 
welve had. The customer rates remain the same. This 

next schedule, which shows net present value of 

revenues, and also some returns information -- I wish 
there was a hand-held microphone so I could walk up 

there and point to you. (Pause) 
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Mr. Walker, the changes that I made to my 

report I'll distribute and discuss after I go through 

this. There is no impact. There was no effect on this 

either. 

This schedule that you're looking at shows my 

t w o  examples where I have what I've called wastewater 

treatment plant A and wastewater treatment plant B, and 

water treatment plant A and B. The water example is on 

the bottom. And this provides to you -- what I found 
was the cost, the capital cost per gallon of 

construction. The frequency of expansion in the case of 

my A examples, the expansion was every five years. It 

was a five-year construction: and in B it was two and a 

half years. 

Now that relates to -- on the first chart the 
5ark area in the back was the two and a half year, or B 

samples, and the lighter one in the front was the sample 

A, the wastewater treatment plant and water treatment 

plant A's. 

In addition to having a benefit in customer 

rates, if you look at what I have found as the net 

present value of the revenue requirement, in the 

wastewater treatment plant, which there was a -- that 
was the example where there was a benefit immediately of 

having constructed the larger sized plant, the net 
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present value of revenues is a -- revenue requirements 
is lower also for the entire 25-year period that I 

projected. 

And if you look down at the water at the 

bottom, even though the rate was -- had a three-year 
benefit to the customers to build a smaller sized plant, 

that it was so beneficial in the long term, the net 

present value is significantly less for the larger sized 

plant than for the smaller sized plant. So not only is 

there a very short turnaround time, but the benefit is 

so significant that even if you discount the future, the 

future revenue requirement, there is a tremendous 

benefit. 

There is also -- I've also shown how much is 

coming from rates, how much is coming from service 

availability charges and AFPI, because certainly how you 

construct your plant is going to impact your AFPI, and 

also your service availability charges. 

I have that in my study on Page 21 of the 

wastewater treatment plant. 

plant is summarized there, and it looks virtually 

identical to what's on the board, except that I had a 

typographical error, and I just want to hand that out 

real quickly. So again, that's a replacement of Page 21 

of my study. 

The waste water treatment 

So far I've only been dealing with the 
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Effect on the customers and the impact on revenues in 

the long term and the short term. 

We are finding that under the proposed rules 

that utilities will build in smaller increments, not the 

most smallest minute increments, but smaller increments 

than if they are given a five-year margin reserve, and 

this would be the impact on the customer rates if that 

were the case under the proposed rule, or how much 

higher or how much less beneficial it would be to the 

customers under the proposed rule if utilities then 

build in smaller increments. 

The next thing that I did -- 
COMMISSIONER DEASON: Are you leaving that 

now? 

MS. SWAIN: Yes. 

COMMISSIONER DEASON: Let me ask a question. 

There seems to be a fairly substantial difference in the 

amount of service availability charges. Why does that 

difference exist? 

MS. SWAIN: That is really just a function of 

the construction cost and the number of ERCs that are 

served. The construction cost is only a little bit 

more, and yet a lot more customers are served than 

there's going to be a difference in the service 

availability. And then again, that affects -- you see 
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that on a net present value. You realize the customers 

nave to pay that up front. So we wanted to see what the 

impact is of having to pay that up front as opposed to 

recovering it through rates over time. 

COMMISSIONER DEASON: When you say "pay that 

up front," are you talking about at the beginning of 

each construction cycle? 

MS. SWAIN: At the time of connection. I have 

the customers paying that -- 
COMMISSIONER DEASON: Oh, at the time of 

connection. 

MS. SWAIN: -- at the time of connection, as I 
do the AFPI. That's the payment. 

COMMISSIONER DEASON: So you're attributing 

difference, then, basically, to the difference in 

capital cost per ERC? 

MS. SWAIN: Thatls right. And I have the 

service availability charge calculation that is done 

when a utility applies for a rate case and asks for 

service availability charges and ran these numbers 

through that to do the actual calculation of a service 

availability charge. 

COMMISSIONER DEASON: Did you -- does this 
account for differences in operating expenses, or do you 

keep those constant? 
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MS. SWAIN: The operating expenses I have are 

not part of this because I'm assuming that they are 100 

percent recovered, no matter what they are. And related 

to rates, yes, I have the operating costs are the same. 

I have a certain level of operating costs, and I don't 

have them changed depending upon -- 
COMMISSIONER DEASON: So the difference in 

rates -- the net present value of revenue requirement in 
the rates are the 24.3 million versus the 28.1 million. 

I assume those rates reflect recovery of operating 

expenses, but the operating expenses are the same in 

each scenario. 

MS. SWAIN: That's right. And remember that 

I'm trying to get down to the finite point of comparing 

only these factors. And I realize that in real life 

there would be other factors, but we're trying to 

eliminate all those other factors and only look at 

construction costs, number of ERCs, and then also margin 

reserve period and imputation of CIAC. And so the only 

thing that's different between A and €3 here is the 

construction period and therefore the number of ERCs 

that are served. 

COMMISSIONER DEASON: Would there also be a 

difference in depreciation expense? 

MS. SWAIN: The depreciation is different, as 
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L direct function of that. 

COMMISSIONER DEASON: And that would be part 

)f the difference between the 2 4 . 3  and the 2 8 . 1 1  

MS. SWAIN: Right. 

COMMISSIONER DEASON: But it would not be 

reflected in the difference between the 5 . 4  and the 

j .7? 

MS. SWAIN: That's right, because that's after 

iepreciation. 

The next thing I looked at, because there's 

:oncern as to -- a couple questions came up related to 
low this affects the return to the utilities. The 

itilities are making the decision to install the smaller 

sized plants because they think they'll get faster 

recovery. So that was the next thing we wanted to test, 

is to compare what their returns are between the smaller 

sized plants and the larger sized plant. And that is -- 
I have an exhibit -- actually a couple charts in my 
study. 

35-5. And those relate to investments and returns. 

One is Chart 4 . 1  and the other one is my Exhibit 

For the purpose of comparison, there's -- one 
Df the things I wanted to find out, obviously, was the 

return impact using these identical models, what the 

return to the utility was. And the reason why you're 

getting some new schedules -- those are different than 
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are in my report -- is I did have some conversations 
uith Mr. Walker, and we talked about some of the 

theories in the report. And there were two that he 

pointed out that I felt merited changes in the report. 

3ne was very minor, and that was, I'm comparing -- I'm 
calculating my earnings return on investment, and 

investment I showed as year end that I've changed that 

to average. So it matches more closely to rate base. 

Rnd that had a minor impact. 

The second one is that I took the dollars of 

earnings and divided them by the total investment of the 

utility, and that included construction work in 

progress, for the purpose of finding what the return 

vas. And I've changed that now to add in AFUDC as a 

source of income that the utility is earning on 

construction work in progress, whereas in the original 

study I don't have that in there. And the returns 

become higher as a result of adding the AFUDC, but the 

merall results remain the same; and that is that if 

you -- the utility under the -- what the proposal, the 
commission proposal is, it's not going to earn its fair 

rate of return. 

that. 

It's always going to stay less than 

The only way it may ever earn its full rate of 

return is if I have in the -- as I do in the model, that 
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it's a perfect world and there's no regulatory lag, but 

also that I build in five-year increments and get every 

penny of that in margin reserve. In that event you will 

get very close to earning a full return. And my DS-5, 

which I just handed to you, shows -- the dark black bar 
in the back is my weighted average cost of capital, 

which I have identical in all the models, of 10.75 

percent. My average actual return is the lighter 

colored bar that's right in front of it. And then the 

white line in front is the actual return on my 

investment. 

The numerical support for that particular 

graph is on the following page, Schedule B-1, and then I 

also, since I have -- again, I have the four models 
which are under the Commission proposed rule, water 

treatment plants A and B and wastewater treatment plants 

A and B, I went ahead and ran new schedules to show the 

impact of the changes in return. Again, it didn't 

affect rates, it just shows what the average return on 

investment earned is. And it's different than the 

original report. But as you can see, even in a perfect 

world, in every single one of those scenarios, there is 

not a time when the return earned over the 30-year 

projection period that I earn my fair rate of return 

under the Commission's proposed rule. 
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The other number, the number to highlight, is 

that the average return on investment is higher to the 

utility when it builds a larger sized plant. 

something that's a surprise to the utilities. 

not aware that that was what was happening. So it's 

also to their benefit. It's not a significant 

difference, but it does exist. 

And that's 

They were 

And I'm -- these models are very complex. I 

could spend three days explaining them in detail to you, 

but I imagine there are some specific questions. But I 

did want to, instead of belaboring the model, talk a 

little bit about imputation of CIAC. 

You're not going to hear, that I'm aware of, 

anyone, but maybe the -- with the exception of one 
person, state that imputation of CIAC succeeds in 

matching future cost with current dollars, that it 

achieves a matching concept. And as Mr. Seidman said, 

if it were matching, you wouldn't need to impute it. 

Once the margin reserve period is identified, 

it's allowed, the dollars are included in used and 

useful investment, represents current dollars that have 

already been spent, why would one go out to future 

periods and impute future payments by customers as some 

potential offset to current margin reserve? 

I went out in my study and did a comparison of 



115 

8 

9 

10 

11 

12 
P 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 n 

!IAC collected and the numbers of dollars of utility 

)lant investment, side by side, and found that by far, 

?hen I looked at every single utility that I was able to 

ret an annual report on and put it all together, that 

:he cost of future construction always outpaces the CIAC 

:ollected. 

m d  you impute CIAC, would you not need to therefore 

impute the future construction costs? Because today 

C've made an investment, tomorrow I'm going to recover 

:IAC, and I'm also going to have future construction 

:osts. 

So when you go outside the test-year period 

In order to match it, you would either have to 

lot impute the CIAC, or you would have to bring in 

Euture construction costs that I am then incurring for 

the next future customers. 

What happens when you impute CIAC is you 

effectively, nearly completely, remove margin reserve. 

Rnd I don't think that that's what the intention of 

margin reserve is. 

reserve is good and appropriate and utilities should get 

it, why take it away? That concludes my statements 

right now. 

Once we've decided that margin 

I'll be happy to answer questions. 

CHAIRMAN CLARK: Commissioners, questions? 

COMMISSIONER DEASON: Let me ask a quick 

question. Do you see a difference in the need to -- 
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)erhaps the no need -- to impute CIAC between a growth 
ind a nongrowth utility? For example, if we've got one 

itility that is fully built out -- I'm sorry, is not 

Iully built out, and there is a margin of reserve 

included, but that margin of reserve increment is going 

10 be enough to allow it to serve all the customers that 

ire capable of ever being served by that utility because 

,f, perhaps, geographic growth constraint, that's it, 

rersus another utility that has facilities, has a margin 

,f reserve, but every five years it's going to have to 

3e adding plant because this is a long-range 

levelopment, and geographically it can expand four or 

Eive times its size. Do you see a difference between 

those scenarios between CIAC and non-CIAC? 

MS. SWAIN: The difference is almost not 

noticeable, and that is because in real life, a utility, 

wen when it's at full build-out, is still constructing 

plant. It's constructing, perhaps, replacement plant, 

replacing contributing facilities. I don't think that 

that's ever going to take place. 

In the event that the margin reserve period 

is -- or build-out is achieved in just a couple years, 
and the CIAC in two years from now has been collected, 

and if it were that factor alone to cause the utility to 

overearn, then you have the capability, and the Staff 
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reviews the annual reports all the time, that they -- 
you have the capability of determining whether there's 

averearning. 

And I think that that might be, perhaps, in 

a -- a separate consideration you may want to make in a 
rate case, but in reality, it's not going to cause the 

utility to overearn on its own. 

COMMISSIONER DEASON: But the reason, as I 

take it, that you think there is a -- there a mismatch 
by imputing the CIAC, is that a utility is constantly 

having to basically renew its margin reserve investment, 

so to speak, because every year there's going to be more 

investment to replace that which was previously part of 

the margin reserve but is now serving the new 

connections to the system. 

scenario. 

That's a growth utility 

And I guess my question was €or the 

nongrowth. And you*re saying that, well, there's always 

going to be more investment. It may be replacement of 

existing plant, even if that plant is not designed to 

serve new customers. Is that what you're saying? 

MS. SWAIN: There is going to be future 

plant. But the bottom line is, today I already had to 

make my investment for the next several years worth of 

customers. And today when you're imposing -- or 
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investment if it covers the customers to be connected in 

a reasonable time that we're calling margin reserve. 

And I would not impute CIAC. We're talking about here a 

rule that is a default in the absence of something 

extraordinary or unusual. And that may be one of those 

cases that you find extraordinary or unusual that needs 

separate consideration. But my opinion is that it's 

still appropriate to not impute CIAC, but you may 

consider it in that example. 

COMMISSIONER DEASQN: Well, you would agree, 

would you not, that in -- if we make the assumption that 
there's not going to be anymore growth, and you allow a 

margin of reserve, and as customers connect during the 

next five years, and say we allow five-year margin 

reserve, and they connect during that five years, and 

after that five-year period your system is going to be 

totally built out, that there is going to be the 

likelihood of overearnings if we make the assumption 

there's no need to make any further investment in the 

system? Would you agree with that? Because you would 

be including the full amount of rate base with your 

margin of reserve allowance, and you are going to be 

collecting CIAC evenly over the next five years, but 

when designing rates, you would not be taking that into 
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:onsideration. So there is that possibility, is there 

lot? 

MS. SWAIN: Yes, but not today. It would take 

in the future periods for me to reach that. And why 

reduce my current return for something that may 

wentually happen? 

CHAIRMAN CLARK: Give us your name, please. 

MR. GOWER: I'm Hugh Gower, and I will speak 

to this a little bit further. But the key issue is 

uhether rate base constructed by the Commission equals 

the capital investors have provided. And it makes no 

fiifference whether rate base and capital are growing or 

actually declining. 

reach out beyond the test period and reduce rate base 

for a future transaction, anticipated future 

collections, then rate base will not be equal to 

investors' capital, and therefore by definition the 

return it allows will be less than the required return. 

Anytime the Commission chooses to 

There are a few cases around of declining rate 

base. And if such a company were before the Commission 

in a rate case, the question is, is the Commission 

justified in short changing that Company's return today 

because of the possibility that it might overearn in the 

future, for whatever reason? And as I understand the 

ratemaking procedures, and all the key cases throughout 
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nistory, the answer is no. 

MR. McLEAN: I have a question for Mr. Gower, 

just briefly, if I may. M r .  Gower, aren't we reaching 

out into the future to capture the facilities which will 

be needed by future customers? 

MR. GOWER: No, sir. 

MR. McLEAN: Does that square with the 

definition which your side has given of margin reserve? 

Your side says -- if I may roughly quote from Ms. Swain, 

she says, "Margin reserve is for the very needs of 

existing customers and for the needs of future 

customers." Now, isn't it true that you're reaching 

into the future to take account of the assets which will 

be used €or those future customers? 

MR. GOWER: No, sir, we're not. That capital 

investment has already been made in the past. 

that you lose sight of, Mr. McLean, is the fact that 

investors' capital is always provided and invested in 

the company before collections of any kind. 

The thing 

MR. MCLEAN: sure. 

MR. GOWER: Whether charges for  service or 

connection charges are recovered from customers. And 

customers will pay those at some point in time, no doubt 

about it. But until that capital is recovered, the 

investors are entitled to earn a return, or there's 
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MR. McLEAN: Unless they are providing assets 

:o be used by future customers, as opposed to collecting 

from today's customers for those assets. Why can't they 

.ook to the future customers to pay that return? And I 

:oncede the point you make, the investment has to be 

iade today. But is it used and useful for today's 

Zustomers? Some of it is, perhaps. But referring to 

:he part which is used f o r  tomorrow's customers, what 

ibout that part? 

MR. GOWER: Yes, it is used and useful today. 

Cf you look at any utility besides the water and sewer 

itilities, and there is capacity available to serve both 

!resent and future customers. And that's used and 

iseful. This is the only state I'm aware of that's ever 

:one up with this kind of definition, i.e., the used and 

iseful . 
MR. McLEAN: Mr. Gower -- yes, sir, I 

inderstand that. With respect to the electrics, let's 

take TECO for  example. 

nddition to plant was Polk Unit No. 1. Do you know 

trhether that's in rate base? 

I think their most recent 

MR. GOWER: I do not. I have not had any 

association with Tampa Electric for several years. 

MR. MCLEAN: If you're going to say to the 
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Zoommission that they should follow the electric example, 

then if we looked, or if the Commission looked to 

ietermine that the latest unit which was added by each 

Df the investors -- investor-owned utilities, was not in 
rate base, that ought to tell them about something about 

#hat they ought to do here, too, shouldn't it? In other 

qords, I think the thesis you just said was, well, the 

electrics invest their money and they get a return on it 

up front. 

MR. GOWER: I didn't say that. I didn't say 

they get a return up front. They get a return as they 

provide service. 

MR. McLEAN: To existing customers? 

MR. GOWER: They get a return of charges to 

existing customers for all of their plant investments 

which are deemed to be used and useful. 

Electric has -- if the Commission has deemed one of 
rampa Electric's plants to be nonused and useful, I'm 

not familiar with it. But it isn't the universal rule. 

If Tampa 

MR. McLEAN: No, and I'm not suggesting that 

they did that. I'm suggesting that neither Tampa, FP&L 

or FPC -- I'm suggesting to you that none of their most 

recent additions to their capacity is today in rate 

base. And if that be true, doesn't that -- does that in 
any way, you think, impeach your argument that the water 
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rid say further to the Commission that when we make 

mvestment in capacity which is going to be required by 

:omorrow's customers, we should earn a return on it f r o m  

:oday's customers? 

MR. SEIDMAN: Mr. McLean, could you explain to 

is why they're not in rate base, so we could know from 

thence you're speaking? 

MR. McLEAN: I can give you a list of plants. 

MR. SEIDMAN: No, no, I want to know why. 

ihat was the reason? 

MR. McLEAN: Because the utility hasn't asked 

Eor them to be in, so much as I understand. And I 

Delieve TECO is refunding $50 million over the next two 

tears. 

COMMISSIONER DEASON: There hasn't been a rate 

sase since those plants came on line. 

MR. SEIDMAN: So it wasn't because the 

2ommission decided they were nonused and useful? 

MR. McL": No, I'm not suggesting it was. 

MR. SEIDMAN: Well, you didn't suggest 

anything when you told Mr. Gower. 

CHAIRMAN CLARK: Hold on a minute. We can 

only do one person at a time for the court reporter. 

Go ahead, Mr. McLean. 
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Ms. SWAIN: I would also like to finish. 

Chere was a board that spoke to this that I also had 

xepared. 

CHAIRMAN CLARK: Hang on, Ms. Swain. 

4r. McLean, were you finished? 

MR. McLEAN: Yes, ma'am, with Mr. Gower, yes. 

CHAIRMAN CLARK: I thought you were finished, 

3s. Swain, and Commissioner Deason was asking you 

pestions. 

MS. SWAIN: I'm sorry. I remembered I had one 

nore board. 

CHAIRMAN CLARK: All right, Ms. Swain, go 

shead. 

MS. SWAIN: What I did was lay out what was 

nappening with electrics, which was what reminded me of 

this board, municipal water and sewer and also 

investor-owned water and sewer, and what types of costs 

are being recovered from current customers. In all 

cases, we are recovering the costs of O&M expenses and 

financing of current plant. 

Financing of CWIP is not included in the rate 

base for investor-owned utilities. To some extent, when 

requested, it may be included with electrics, and is 

included in water and -- municipal water and sewer. The 

reason why it's included in municipal water and sewer is 
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,ecause they have to have adequate cash flow today to 

Jbtain the financing that they need for their future 

:onstruction. So for current customers, they recover 

iot only the plant necessary to serve current customers, 

,ut also all plant currently on line and also their 

?rejected plant expansions for the next several years. 

As you see from my chart, that that is not the 

:ase with the investor-owned utilities, we are not 

requesting that CWIP be included in the rate base. We 

m e  not asking that nonused and useful plant be included 

in rate base. We are asking that an adequate margin 

reserve be included. And I wanted to point this out so 

that you all are aware that this is not something unique 

to our investor-owned utility industry that we are 

ilsking for. 

CHAIRMAN CLARK: Commissioners, any other 

questions? Is there any other party or person here who 

aould like to ask questions of Ms. Swain at this point? 

M F t .  McLEAN: Yes, ma'am, one or two. 

tr. Deason's observations concerning the built-out -- I 
fion't know which of the panel would care to answer the 

question. I think Mr. Seidman spoke a little bit about 

this general area. But my understanding is that a 

built-out utility, 100 percent used and useful, Staff 

routinely, and for years, has determined that a margin 
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reserve is inappropriate in those circumstances. 

And I read, Ms. Swain, your testimony that 

lefines used and useful as an increment of plant which 

is required for present customers, as well as future 

mstomers. And my question is, given the 100 percent 

ised and useful built-out plant, how are they able to 

:ope with the changing needs of today's customers 

dithout the margin of reserve? 

MS. SWAIN: Let me clarify your 

Zharacterization of my statement. My opinion is that 

margin reserve is the adequate capacity to provide 

service to today's customers, so that when I add 

tomorrow's customers I am not jeopardizing a 

situation -- 
MR. McLEAN: May I ask you a question about 

your clarification? 

MS. SWAIN: Sure. 

MR. McLEAN: Does that square with, quote, 

"Margin reserve is the investment in plant needed to 

meet the demands of potential customers, and the 

changing demands of existing customers1'? You said that 

in your testimony, right? 

MS. SWAIN: That is absolutely right. 

M R .  McLEAN: Now, focusing on the changing 

needs of existing customers, how does a built-out 
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itility, 100 percent used and useful, with no margin 

reserve, cope with those changing needs? Or to ask the 

westion differently -- 
CHAIRMAN CLARK: Give her a chance to answer. 

M R .  McLEAN: I'm sorry, go ahead. 

MS. SWAIN: Repeat the question, for me. 

MR. McLEAN: Yes, ma'am. I'll do my best. 

Your definition, which is found in your 

testimony, it says that margin reserve is for future 

xstomers, and for the changing demands of existing 

zustomers within a reasonable time. It is true, isn't 

it, that in a 100 percent used and useful utility, whit-- 

is built out, Staff routinely, and the Commission 

approves, there is no margin reserve in those 

instances? Staff doesn't even engage in the 

salculation; isn't that true? 

MS. SWAIN: That is -- what's correct is that 

the margin reserve is a calculation based upon 

projections of future customers. That's right. But it 

does not therefore mean that that is not available, 

because it is available, therefore, to assure the 

adequate service to current customers. 

M R .  McLEAN: Let me ask the question a little 

bit more clearly. 

to a built-out utility, 100 percent used and useful, no 

Both the Staff and the Commission say 
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nargin reserve. Don't built-out, 100 percent used and 

iseful utilities have a present obligation to serve the 

:hanging demands of existing customers within a 

reasonable time? 

MS. SWAIN: Yes, it does, but the plant -- 
MR. McLEAN: How could they do it without a 

nargin reserve? 

MS. SWAIN: In a built-out situation, where 

there is not going to be any additional customers, then 

that has to be handled through the used and useful 

zalculations, regardless of margin reserve. 

MR. McLEAN: So they manage to cope without a 

nargin reserve, they manage to meet the changing demands 

sf existing customers without a margin reserve? 

MS. SWAIN: No, I don't think that that's 

necessarily the case. 

to be based upon something other than perhaps what has 

been done routinely in the calculation of used and 

useful in order to ensure in a build-out situation that 

adequate supply -- there is adequate capacity and 
adequate supply for the current customers. 

The calculation is going to have 

MR. McLEAN: Seems to me inherent in your 

answer that the underlying calculations of used and 

useful, exclusiw of margin reserve, take into 

consideration the changing demands of existing 
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zustomers. 

MS. SWAIN: NO, I'm saying that they need to. 

t don't feel that they do, but that's -- what we're 
addressing is specifically the margin reserve, which has 

:he added benefit of helping to assure that there is 

idequate capacity for current customers, as well as to 

De able to add on future customers without affecting 

legatively the current customers. 

MR. McLEAN: But you do concede, do you not, 

that in those instances which we've just been 

iiscussing, that the Commission provides them with no 

nargin of reserve, or margin reserve? 

MR. CROUCH: Commissioners, could I answer 

that question a little bit on how Staff handles 

something like this? Rarely are you ever going to have 

a situation that works out exactly 100 percent used and 

useful. It usually is going to be 92, 93, 94 percent. 

bnd in most cases like that, if it is a built-out system 

that works out, under today's standards, 94 percent used 

and useful, we round that off to 100 percent, because 

there has to be a little pad built in for tomorrow's 

emergency demand. And while we don't call it margin 

reserve, that is considered in used and useful analysis 

by Staff. 

MR. McLEAN: And Mr. Crouch, isn't it 
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:onsidered in exactly the same way for utilities that 

iren't 100 percent used and useful and aren't built 

,ut? 

MR. CROUCH: If they are not 100 percent used 

snd useful, we would not -- depending on what? If it 

dorks out 75 percent used and useful, no, we would not 

round it up to 100. 

milt-out at about 92, 95 percent used and useful, we 

dould round it up, and that is your pad for the -- 

But for the system that iS 

MR. McLEAN: But you're not telling the 

Zoommission that a utility which is less than 100 percent 

used and useful and less than built-out doesn't also 

have a pad. 

Dperate without a pad, would you? 

Surely you wouldn't allow such a utility to 

MR. CROUCH: If it is not 100 percent used and 

useful, we would figure a margin reserve into it. 

CHAIRMAN CLARK: Okay. 

MR. McLEAN: Okay, second question then And 

this may actually be addressed to Mr. Crouch more so. 

There is also a utility -- or there are also utilities 
which are 100 percent used and useful, but not 

built-out. And in those instances you don't allow a 

margin reserve, or you don't recommend a margin reserve 

either, do you? 

MR. CROUCH: If they are 100 percent used and 
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iseful and not built-out, this is where DEP's rule comes 

in, and they better be planning on additional expansion. 

MR. McLEAN: How do they cope with that 

situation without margin reserve? You're suggesting -- 
CHAIRMAN CLARK: Mr. McLean, you keep 

interrupting people when they're trying to answer. 

MR. McLEAN: I wasn't done with my question. 

CHAIRMAN CLARK: You're doing the same thing 

to me. You ask another question while I'm trying to 

snswer or give you some direction. Ask the question, 

take a break, let them answer and then follow up. 

MR. McLEAN: Actually, Commissioner, that was 

B comma and not period. 

COMMISSIONER CLARK: Whatever. 

M R .  McLEAN: But Mr. Crouch, if you have the 

question, give me an answer. 

MR. CROUCH: Okay. DEP's rule says that when 

the utility reaches a certain percentage, if there is 

growth planned and they reach a certain percentage, I 

think it's 60 percent, they better start planning on an 

expansion. When it's 80 percent, they better have the 

permits ready and start construction on expansion. When 

they reach 90 percent, they better have that expansion 

ready to take up the slack. So DEP's rule takes that 

into consideration. If the system is not built-out, 
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they better be planning on expansion, margin reserve. 

MR. McLEAN: Then why don't you give them a 

nargin reserve? 

MR. CROUCH: If they do not, then a moratorium 

:an be placed on that system, you will not add anymore. 

So DEP looks at the system, says, if there is growth, 

qou better be planning on expansion, and that's margin 

reserve. If there is no growth, if it is built out, and 

you don't anticipate -- you have no room for another 
house, no more customers, it's built out, and you can 

serve everybody you've got right now, we'll call it a 

wash. Round it off to 100 percent used and useful and 

everybody is happy. 

MR. McLEAN: Not everybody. In the instance 

where it is 100 percent used and useful, and it is 

growing, do you give a margin reserve in those cases? 

Do you recommend a margin reserve in those cases? 

MR. CROUCH: Let me clarify. You're saying 

100 percent used and useful? 

MR. McLEAN: Yes, sir. 

MR. CROUCH: And built out? 

MR. McLEAN: No, sir. I'm saying 100 percent 

used and useful, and there is growth, is it true that 

the Commission Staff recommends to the Commission that 

no margin reserve be allowed in those circumstances? 
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MR. CROUCH: If it's already 100 percent used 

m d  useful, yes, we do not recommend a margin reserve. 

It's already 100 percent used and useful. 

MR. McLEAN: Right. 

MR. ARMSTRONG: Madam Chair, could I just -- 
CHAIRMAN CLARK: No. Finish up, Mr. McLean, 

and I would point out to you, you can put your own 

person on to make the point you're making. 

MR. McLEAN: Sure. Okay. Well, what I want 

to know is, you don't allow a margin reserve in those 

instances. One of the rationale which is being offered 

to the Commission today is that in order to account for 

growth, we must have a margin reserve. 

NOW, in the situation where the utility is 100 

percent used and useful and has growth, you allow no 

margin reserve. Contrast with me, if you will, between 

that scenario and the one that's before you today, where 

the utilities are less than built out, less than 100 

percent used and useful. In other words, both utilities 

have to plan for the future. One seems to need a margin 

reserve. One doesn't. What's the difference? 

MR. CROUCH: The difference is that the system 

that is 100 percent used and useful and not built-out 

better be planning on an expansion and should, if they 

are doing things properly, will have come in and asked 
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CHAIRMAN CLARK: Thank you, Mr. McLean. 

MR. SEIDMAN: Could I ask a clarifying 

pestion? 

CHAIRMAN CLARK: I want to take stock of where 

ae are right now. Have you finished your presentation? 

MS. SWAIN: Yes, I have. 

CHAIRMAN CLARK: Okay. 

MS. SWAIN: I have a lot more I could say, 

3Ut -- 
CHAIRMAN CLARK: Mr. Amstrong, did you want 

to make comment? 

MR. ARMSTRONG: We probably have about 20 

ninutes. We have two witnesses here, and just some 

zomments . 
CHAIRMAN CLARK: Mr. McLean, how much time do 

you have? 

MR. McLEAN: I have probably three or four 

more questions for the panel. 

CHAIRMAN CLARK: And would -- is Mr. Gatlin 
going to make a presentation? 

MR. McLEAN: No, ma'am. I'm sorry, I 

didn't -- Southern States has a witness they are going 
to put on for whom I may have some questions as well. 

COMMISSIONER CLARK: I understand that. I'm 
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just trying to figure out if you are -- your person will 
Jive any presentation. 

MR. McLEAN: No, ma'am. We have none 

We plan to stand on our comments. 

COMMISSIONER CLARK: Okay. MS. Moore. 

?lanned. 

MS. MOORE: John Wehle, who is the 

spokesperson for the water management districts has 

irrived and has just a few minutes, and a short 

?resentation, I believe. He has to be over at the 

senate at 2 p.m., so perhaps we could take him quickly. 

CHAIRMAN CLARK: We'll go ahead and take -- 
5r. Seidman, you wanted to make an additional comment? 

1 would like to finish with the presentation the 

iiaterworks was giving. 

Eurther questions, or there might not be further 

questions for you, but let's finish up with what you 

sort of wanted to say, initially. We'll go to 

Mr. Wehle, and then we'll take a break for a short 

lunch. 

That doesn't mean we won't take 

MR. SEIDMAN: This is to summarize my 

responsive comments? 

CHAIRMAN CLARK: To the Staff? All right, let 

me just indicate and then we'll come back to questions 

for the full panel, if you have anymore, Mr. McLean. 

(Pause) 
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COMMISSIONER CLARK: Go ahead, Mr. Seidman. 

MR. SEIDMAN: Okay, I'll just go over briefly 

the comments I made that are matters that were really 

not covered in the initial preparation. 

responding to Mr. Crouch, he had made an observation, or 

a statement, that says that, "TO the Department of 

Environmental Protection reserve margin represents the 

amount of capacity needed to function properly, but to 

the PSC as an economic consideration for setting rates." 

And to me this doesn't wash. If it's something that the 

utility needs to function properly, then it seems to me 

that by itself is a definition that it's necessary and 

used and useful in serving the public. If the utility 

needs it for proper function, that's really what we 

should have in rate base. 

I was 

He goes on and says that, "A legitimate 

reserve capacity may in fact be a prudent, wise 

investment by a utility, but it might not be totally 

included in the margin reserve period covered by the 

PSC.ll And I have the same type of comment here. If 

it's a prudent and wise investment for the utility, then 

it seems to me it's because it's used and useful in 

serving the public. That's what we're looking for. If 

it's not used and useful, why would we build it? Why 

would it be a prudent utility investment? I think these 



137 

c 

Ih 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

are almost oxymorons, these types of statements, and 

they -- if they're followed, they result in rate setting 

that does not recognize the prudent investment of 

utilities serving the public. 

MR. CROUCH: Commissioners, I would like it 

snswer that later on when it comes my time to speak, if 

I could. 

MR. SEIDMAN: In OPC's comments they had 

indicated that the margin reserve was neither used nor 

useful for the present customers. Of course we take 

exception to that; that the margin reserve, we say, is 

necessary to protect the quality of service to existing 

customers, that it's -- that OPC's arguments fail to 

recognize that in order to meet DEP requirements a 

utility cannot operate without a reserve. Specifically 

with regard to wastewater, a utility must expand its 

plant before to reaches capacity. It's therefore got to 

have reserves during that period to protect the quality 

of service for its existing customers. 

A utility is not in a position to wait for 

express demand with its customers before it commits to 

provide service. It is not operating out in the free 

market. We don't have the choice of saying, well, we'll 

wait until somebody expresses demand and then after it 

gets up there a little ways, and people have waited a 
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little while for service, we're going to come in then 

nnd go ahead and make our investment. 

nake it ahead of time with the best information we have 

nvailable in the forecast to meet that demand. 

We really have to 

Public Counsel also stated that there was a -- 
that the risk of serving future customers is a risk that 

should be borne by stockholders, and that the utility is 

:ompensated for that risk in its allowed rate of 

return. I'm not aware of anywhere in the allowed rate 

>f return or in the leverage formulas that there is a 

risk factor for serving future customers. The only 

risks I'm aware of in the formulas set out by the 

:ommission determining rate of return is the risk 

?remiums addressed that are related to the inability of 

Mater and wastewater utilities who access the public 

narket. 

ghat-ifs with regard to serving the public. 

There's just no risk factor that has to do with 

Public Counsel also made comments that margin 

reserve is not needed to provide a cushion for changing 

Load conditions because averages used to calculate used 

ind useful already take plant fluctuations -- plant load 
fluctuations into consideration. They certainly may 

take plant load fluctuations into consideration between 

the minimum load and the maximum load for the period for 

which calculation is made. But they don't have anything 
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built into them for meeting things above the maximum 

load in those fluctuations, whatever the reason for 

those fluctuations, whether it's new customers, changes 

in the customer demand from existing customers. 

And finally, there was a comment made that we 

should not be compared to electric utilities because 

water and wastewater utilities are heavily contributed. 

This is with regard to determining what is a necessary 

reserve margin. 

difference in determining what the reserve requirements 

are. Reserve requirements are related to the operation 

of the utility in meeting all of its obligations. It's 

either needed or it's not needed. The CIAC factor has 

nothing to do with making that decision with regard to 

margin reserve. 

How the plant is paid for makes no 

MR. SCHIEFELBEIN: Commissioners. 

MR. SEIDMAN: That concludes the additional 

comments. 

MR. SCHIEFELBEIN: If Mr. Milian and Ms. Swain 

could be given a brief opportunity to summarize their 

responsive comments as well, I would appreciate it. 

CHAIRMAN CLARK: No, we're going to take 

Mr. Wehle up at this time. 

that, and could we take a lunch. 

to be taking a long lunch. 

We may need to come back to 

And we are not going 
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Mr. Wehle, would you come on up and give us 

rour comments? 

COMMISSIONER KIESLING: Mr. Schiefelbein, 

:ould you get your exhibit moved so that everyone can 

see this witness? Thank you. 

CHAIRMAN CLARK: If you would just give us 

lour name so we have it on the record, and go ahead and 

spell your last name. 

MR. WEHLE: Good afternoon. My name is John 

Yehle. I'm the assistant executive director of the 

5t. Johns River Water Management District. I want to 

thank you for having us here today to be available for 

some discussion on this item. 

With me are, from my Staff, Hal Wilkening, who 

is my assistant director for regulatory, who is passing 

>ut some information for you, and also Karen Lloyd from 

the Southwest Florida Water Management District. 

I am speaking on behalf of the three districts 

that did provide comments to you, in fact of the three 

districts that have most of the private or 

investor-owned utilities in the state, St. Johns River 

Water Management District the Southwest Florida Water 

Management and the South Florida Water Management 

District. 

My role over the past 20 years has ranged -- 
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in fact my very first job in 1973 was to write a public 

water supply report for the Tampa Bay area. And since 

that time I've been involved in water supply issues ever 

since. 

legislative work on water supply, and very actively 

involved in our needs and sources studies and our 

consumptive use permitting rules which affect such. 

I've been involved in development of policy and 

The water management district staff from 

St. Johns, South Florida and Southwest reviewed the 

proposed amendments. Each of the districts have 

provided filed comments in this proceeding through 

letters from our respective executive directors dated 

October 17th, 1996 to the Commission. In that letter we 

outlined several concerns and suggestions that we 

suggest you consider. 

we have met with the PSC Staff on several occasions to 

discuss water rate setting in general and this rule 

amendment and how it relates to our job as resource 

regulators and resource protectors. 

Since submitting those comments, 

I can't underestimate how much we appreciate 

the PSC Staff assistance. It's gone a long way towards 

us trying to understand what your specific role is, and 

also their understanding of how we are -- what our job 
is legislatively, to protect the resource. 

First, I guess we need to explain a little bit 
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nbout our role and responsibility in water supply 

planning. Not only do we have a regulatory role through 

the consumptive use permitting process, but we also have 

% water supply goal to ensure the availability of 

ndequate and affordable supply of water for all 

reasonable beneficial uses while protecting the water 

resources of the district or of the state as you put all 

3f this together. 

Water supply planning and consumptive use 

?ermitting are the tools that we use to meet that goal. 

Iur Water Supply Needs and Sources Assessments, which we 

initially completed in '94 and are in continuous update, 

%ssess the water supply needs and sources for the next 

20 years. The needs and sources studies identified 

significant increases in public supply demand that would 

result -- that could result in unacceptable impacts in 
the future, and many of these areas were designated 

Mater use caution areas. Our goal is for that never to 

Dccur, but we are in the process now to make sure that 

Me are implementing programs to protect the resource and 

to provide adequate water supply for the future. 

In that regard, we are currently undertaking 

intensive effort to help water users, both public and 

investor-owned utilities, in our water resource caution 

areas to develop water supply plans that will be 
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implemented through our consumptive use permitting 

process. In the CUP process, we strive to find reuse, 

or the use of the lowest quality water for the purpose 

intended, unless the applicant demonstrates that it's 

not technically, economically or environmentally 

feasible. 

order on water supply planning which emphasizes both of 

these points. 

We also have a recent governor's executive 

Our goal, and the -- our -- the reason we want 
to approach you today is because of that role of trying 

to provide for an adequate water supply and also provide 

for the protection of that resource. 

In our resource, we try to allow for the 

orderly and effective development of expanded capacity. 

What that means is we may issue a permit. 

are issuing permits around ten years. It varies between 

five and 15 years, but let's say roughly ten years, that 

we try to have some kind of orderly development of the 

resource over time so that we can look at the 

resource -- at the water supply benefits, as well as 
resource protection over time. 

Most of us 

When we permit, say, a 10 million gallon a day 

well field, for example, they are all staged over a 

certain period of time, but the investment has to be up 

front in order to do it properly. The problem that we 
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see with the proposed margin reserve period is that when 

investors are pushed for trying to capitalize this over 

an 18-month period, we feel that we're getting into a 

point where kind of like the difference between having a 

3ood regional water treatment system -- wastewater 
treatment system, versus a series of little package 

plants that come up and may or may not be as effective 

in the long run, and in fact become more expensive. 

We feel that if the term is expanded, that 

jenerally you will end up with a less expensive per unit 

zost for even your customers in the longer term, and 

that you get more effective protection of the water 

resource. 

The DEP rules provide for an effective 

timetable to ensure safe and effective development of 

drinking water and wastewater systems. First, again, we 

think that 18 months is clearly too short, that if 

you're looking at some of the things that we're being 

asked to emphasize, alternative water supplies, reuse, 

desal, brackish water conversion, all of these, even in 

fact for larger conventional systems, the planning and 

development or the process of getting to the point where 

you start construction takes more than 18 months. 

It's almost -- and when you're getting into 

major water supply development, it almost takes about, 
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well, seven years to get from proposal to getting the 

permit, then getting into construction. so we're 

looking at a much longer period of time because we are 

putting in many more requirements for resource 

protection in the consumptive use permitting process 

than we ever have before. And I don't see that 

lessening. I see that probably becoming even more so in 

the future, especially in the areas where you have -- 
have competition for use. 

We think they're -- especially when you get to 
reuse projects. Typically they serve both the existing 

and new customers. 

may be reduced for some short of period of time because 

of the reuse, rather than increasing the capacity on a 

conventional system to serve new customers. The used 

and useful method of accounting, which is designed to 

address the expansion of the capacity, does not appear 

adequate to consider the factors unique to reuse, or in 

our long term water resource protection schemes that we 

have. 

Often existing potable withdrawals 

There appears to be a lack of consideration 

for the time involved in the planning and implementing 

alternative water supply sources and strategies 

necessary in water management district designated water 

resource caution areas. We have a specific program on 
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designating those water resource caution areas, and then 

what is expected from that point. Right now, if you are 

in a water resource caution area, reuse is expected. It 

is not something that is an option. It's only an option 

if the district determines that it is not economically 

or environmentally feasible. And these are long term, 

long term projects. 

We are looking at a utility's plan, like I 

said before, on 20-year horizons. We know that 20 years 

actually is -- we're looking at that in the plan. When 

it comes to the implementation, because of the permit 

periods, we're looking at five- to ten- to 15- year 

periods in terms of implementation. 

Implementation of alternative water supplies, 

again, just require much more time to plan and implement 

than even the traditional ones. And like I said, the 

larger ones now even take quite a bit of time. 

1 guess just to summarize on our 

recommendations, we support and recommend DEP's 

amendment regarding reuse, which exempts reuse 

facilities from the margin reserve calculation. We 

support and recommend DEP's proposed amendment regarding 

a five-year margin reserve period for water supply and 

treatment facilities and wastewater treatment and 

disposal facilities, to be consistent with DEP's rule. 
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In addition, we recommend that proposed rule 

language be amended to specify that a factor in 

zonsidering the appropriate margin reserve period longer 

than five years is whether the facilities will be used 

to implement alternative water supplies or strategies in 

sccordance with water management district approved water 

ise plans in the water use caution areas. 

Finally, we recommend that the districts and 

the PSC continue to explore other methods of rate 

setting that foster and encourage the development of 

alternative water supplies that would be necessary in 

the near future. That is a legislative requirement that 

was put on to us two sessions ago. 

The water management districts recognize that 

this and other issues that concern rate setting and 

water supply development are very complex and require 

cooperative effort between the PSC, the Department of 

Environmental Protection and the water management 

districts. 

In the spirit of cooperation we're requesting 

your careful consideration of these comments. We 

appreciate the Commission's decision to proceed with 

rulemaking on this important issue and believe that 

consideration is very timely. 

We are available to answer questions, and as I 
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said, we do have Staff from St. Johns and from Southwest 

iere to answer your questions. Thank you. 

CHAIRMAN CLARK: Thanks very much. Thank you 

rery much €or coming over. 

MS. LLOYD: Chairman Clark, if I might, I have 

1 statement also from the Southwest Florida District. 

It's very brief. I'm an attorney -- I ' m  Karen Lloyd. 

['m an attorney with the Southwest Florida Water 

Yanagement District, also known as SWFWMD. 

There are at least three governmental agencies 

in the State of Florida regulating investor-owned public 

dater supply utilities. Those are the PSC, the DEP and 

the Water Management Districts. 

require between five and ten years, and in some cases 

longer, years of planning and projections to obtain 

water -- or to obtain permits for water supply 
facilities. Due to pressures from the governor, the 

legislature and the regulated public to better serve the 

public interest, the trend around the state has been €or 

even longer term planning and permitting for water 

supplies, both the traditional sources, and especially 

for alternative sources like reclaimed water and 

underground storage and recovery. 

The districts and DEP 

It is important that the PSC, the DEP and the 

districts be consistent in their regulatory schemes in 
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xder to protect the public interest in the 

rnvironmental -- in the environment and water 
:onservation, and to avoid unnecessarily high rates due 

co short-term planning. 

SWFWMD submitted its comments and concerns in 

:he letter dated October 17th of this year, and I 

3elieve that's included in Exhibit No. 3. Ms. Moore has 

:old me -- advised me that it is. I would ask -- that 
letter asks, and we ask, that again today, the PSC 

reconsider the proposed margin reserve period, so that 

rather than 12, 18 or even three years, the margin 

reserve period is more in line with the State's trend 

nnd current programs to take a longer view of water 

supply and to be more in line with the DEP and the 

iistrict's permitting. 

We support the DEP recommendations and rule 

zhanges and the suggestions that St. Johns has made. We 

nope that you will include them in your rule as a way to 

schieve statewide consistency in this area of regulation 

Df water supplies. 

CHAIRMAN CLARK: Thank you, Ms. Lloyd. Are 

there questions of these two witnesses? 

MR.  MCLEAN: No questions. 

MR. ARMSTRONG: I just have two 

clarifications. 
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CHAIRMAN CLARK: Go ahead, Mr. Armstrong. 

MR. ARMSTRONG: Mr. Wehle, they're directed to 

{ou. Number one, you passed out the amendments here, 

m d  I just want to be real clear that in the amended 

language in 4 and 5, in No. 5 it still refers to 12 

nonths and 18-month periods. But I just want to 

Zlarify, you do support the five years? 

MR. WEHLE: Yes, that's correct. We do 

support the five years, and this was added on that 

regardless of what period that you put in there, that 

€or reuse projects and alternative water supplies, that 

you put that in to the mix of whether you want to go 

longer. 

CHAIRMAN CLARK: Okay. 

MR. ARMSTRONG: And that's the second question 

I had. You referred to exempting reuse facilities from 

the used and useful mechanism, and by that did you mean 

to suggest that you support the DEP proposal that reuse 

facilities be 100 percent used and useful? 

MR. WEHLE: Yes, I'll repeat that, that we 

support the DEP's position in that area. 

MR. ARMSTRONG: Thank YOU. 

COMMISSIONER KIESLING: I have a couple of 

questions. 

CHAIRMAN CLARK: Go ahead. 
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COMMISSIONER KIESLING: And they go both to 

reuse, and in general, the comment that we need to have 

Zonsistent requirements and approaches among our three, 

ahat I consider to be in some ways, sister agencies. 

knd I guess one of my concerns is that for those 

%reas -- and I think -- I think that reuse is one of 
them where there are some inconsistencies between our 

statutory charges, that would you all agree with me that 

there needs to be some legislative attention paid also 

to some changes that would allow us to have a more 

:onsistent approach? 

MR. WEHLE: I would agree to that, yes. Yes, 

C would. 

COMMISSIONER KIESLING: I guess I just Want to 

nake sure that we’re all understanding that part of the 

?roblem may be that we need some legislative 

zlarifications before we can be totally consistent in 

l o w  we each interpret the statutes that weRre charged 

aith interpreting. 

MR. WEHLE: Right. 

MS. LLOYD: I am not -- I will not profess to 
be an expert in the PSC statutes and rules, but I 

recollect that with respect to at least reuse, there is 

a provision that directs you to act in the public 

interest. And I think that that is a charge that is 
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consistent among us, and it's with that in mind that 

hopefully we can find a way to make our programs 

consistent within the existing statutory framework. 

There may well be enhancements or changes that we do 

need, but I think there is some common thread among us 

to take -- try to best serve the public interest, and 
hopefully we all have a similar definition in this 

regard. 

COMMISSIONER KIESLING: All right, thank you. 

MR. SCHIEFELBEIN: May I inquire as a 

follow-up to Commissioner's Kiesling's? 

COMMISSIONER CLARX: Go ahead, 

Mr. Schiefelbein. 

MR. SCHIEFELBEIN: I direct this to the panel 

from the water management districts. I'm unaware of any 

inconsistencies between the various statutes on reuse. 

Could you share with us what your perceptions are on 

that, from the water management districts' standpoint? 

MR. WEHLE: In further discussions with PSC 

Staff, there seems to -- I think we all want to go -- we 
all want to go the same direction. I'm not so sure that 

we're interpreting what that same direction is. And 

it's going to take some more of that discussion between 

the two agencies' staffs in order to get there. 

However, when Commissioner Kiesling asked the 
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question, I would say if you need clarification to have 

that done, then legislation may be appropriate. Now I 

am not also an expert on PSC law. So I couldn't tell 

you whether itts definite that it would have to be that 

way, but I would say at least in the interpretation, if 

it is an interpretation, that we need to get on the same 

sheet. 

this last several weeks on reuse. And their conclusion 

was that there was not a legislative fix needed, but 

probably some rules and policies needed to be changed. 

And they didn't direct that to any specific agency. 

They just talked about it in general. At this point I 

am in the process of reviewing and responding to that 

report and having my attorneys look into it. 

There was an OPPAGA report that came out just 

CHAIRMAN CLARK: Anything else, 

Mr. Schiefelbein? 

MR. SCHIEFELBEIN: No, thank you. 

COMMISSIONER CLARK: We're going to go 

ahead -- I want to thank you all for coming and being 
available. We will go ahead and take a lunch break 

until quarter till two, and we will come back at that 

time and we will -- Mr. Swain and Mr. Milian, give you 

an opportunity to comment on Staff and OPC's comments, 

and then wetll continue on. 

(Recess from 1:15 p.m. until 1:50 p.m.) 
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CHAIRMAN CLARK: Let's reconvene the hearing 

As I understand it, Ms. Swain and Mr. Milian may %gain. 

rant to make some more comments. Ms. Swain. 

MR. MILIAN: I just wanted to make a very 

mief comment to try and summarize. 

:ommission -- if the Commission wants to make the 
itilities to build in prudent and economic expansions of 

the facilities, they should be sending the proper -- or 
the opposite signals that the utilities are receiving at 

this time. Allowing one and a half margin reserve, the 

utilities are going to be -- are going to continue 
expanding uneconomic and small type of facilities that 

are actually much higher cost per gallon, and 

ultimately, what we're trying to accomplish, of 

maintaining low rates for our customers. In fact, in 

the long run, it's going to be just the opposite of what 

would be taking place. And that's about the extent of 

my summary. 

I think the 

CHAIRMAN CLARK: Ms. Swain? 

MS. SWAIN: Thank you. Just a couple things 

from my responsive comments. First of all, I want to 

clarify that we are not asking for future plant or 

construction work in progress; that we're asking for a 

margin reserve, a percentage of plant thatls already 

been constructed, that's already a utility investment at 
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its historical, depreciated cost. 

Secondly, I want to also point out that it is 

iot proper to maintain rates at an artificially low 

Level, which they would be under the current situation, 

2ecause the benefit to the customer is going to be -- if 
3ur proposed rule is in effect, the benefit to the 

zustomer is going to be seen in a very short period of 

time, and it's going to be there forever. 

And the last thing, not to belabor AFPI, but 

just a point of clarification, that when AFPI is 

accumulated, it's not accumulated and capitalized and 

preserved somewhere. If the customer doesn't pay it, 

it's lost. And that is the extent of my comments. 

CHAIRMAN CLARK: Thank you. 

COMMISSIONER DEASON: Let me ask a question on 

that last comment. It's lost after the five-year 

period. Is it accounted for during the five-year 

period? 

MS. SWAIN: Any customer who pays it, the 

utility receives the revenue, but if the customer 

doesn't pay it, it's lost. It's not preserved somewhere 

for some future -- 
COMMISSIONER DEASON: It's only realized if a 

customer actually connects and pays the charge? 

MS. SWAIN: That's correct. 
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MR. SEIDMAN: And then, Commissioner, it's 

included as revenue. It doesn't go in as part of the 

?lant cost. 

COMMISSIONER DEASON: I'm sorry, it's included 

9s revenue to the company at that point? 

MR. SEIDMAN: Revenue to the company, right. 

It doesn't become part of a plain cost, like AFUDC, to 

be earned on additionally. 

MR. WALKER: Staff would like to ask a few 

questions of the panel, if it would be all right. So 

the Commission gets a fairly good understanding, is rate 

base inclusion of margin reserve usually considered a 

very significant or a relatively modest element of the 

company's requested revenues? 

MS. SWAIN: On a proportional basis, the 

margin reserve on its own is not significant. 

minimal if there's an imputation of CIAC. If there's no 

imputation of CIAC, I found that it would -- that the 
margin reserve period could impact the earnings by 

approximately 1 percent of rate base, which is 

significant to a utility. 

It's 

MR. WALKER: But it's -- in a relative sense, 
it's not anything as large as a doubling of the 

company's rates if they get margin reserve? 

MS. SWAIN: Right, absolutely, no. It has 
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iothing in that magnitude. That's correct. 

MR. WALKER: On a regular sort of basis most 

itilities are seeing this as being important, but it's 

iot the dominant issue in their rate case? 

MS. SWAIN: This is a very significant 

:omponent of used and useful, which in total is a 

fominant issue in a rate case. Margin reserve on its 

3wn is simply a component. 

zomponent 

It's a very important 

MR. WALKER: Okay. Most of the questions I 

nad were directed towards Ms. Swain, and they dealt with 

the models, whether those models were going to reflect 

some changes I thought were needed as comparing the 

sverage investment by the -- the average return by the 
average investment, and whether there would be some sort 

of provision for the income earned on the construction 

project. 

all that information now is available to me, and that 

takes away most of my questions. 

could just briefly go over a few of those points. 

And yesterday in the -- I received a fax with 

But I wondered if we 

One of the questions I had concerned the -- 
the allowance for margin reserve in your models. If you 

could look at your Schedule DS-2 and Page A-9, or what 

is Schedule 5 .  And what I would first like to do is ask 

Ms. Swain, isn't it true that basically all of your 
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models follow the same pattern, they are based upon full 

recovery of an investment on allowed rate base and a 

return on the unused plant, full return? 

MS. SWAIN: No, they include -- the return on 
nonused plant is only through the form of AFPI. And the 

current revenues are only on used and useful. But it 

does assume full recovery through both mechanisms. 

MR. WALKER: Well, looking at Schedule A-9 and 

in Column F, I think I see the uniform -- a uniform 
5,400 ERCs for margin reserve? 

MS. SWAIN: That's right. 

MR. WALKER: Are you aware that the Commiss->n 

usually follows the practice of limiting margin reserve 

to being 20 percent of the test year ERCs? 

MS. SWAIN: Yes, I am. The model reflects the 

Commission proposed rule and not what may have been the 

Commission practice. I did have an opportunity to take 

a look at some of the customer rate numbers, if I did 

that limitation, and there was not a noticeable 

difference in the results. But this reflects the 

Commission proposed rule. So I didn't do a 20 percent 

limitation. 

MR. WALKER: And if the current rule doesn't 

indicate there should be a limitation to be no more than 

20 percent of teat year customers, that may be something 
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:hat needs to be addressed? 

MS. SWAIN: I'm sorry? 

MR. WALKER: If the rule -- if the proposed 
rule doesn't indicate that there should be a limitation 

imposed on margin reserve to be no more than 20 percent 

>f the test year ERCs, then you didn't consider that in 

lour model? 

MS. SWAIN: Well, the model considers that 

there is not a limitation, because that's not what the 

3roposed rule is. 

would be if we did limit it to 20 percent. And again, 

it was not noticeable. Because remember that my model 

is showing a comparison. 

and made it in all the others, the comparison is the 

same. 

I did take a look at what the impact 

So if I made the change in one 

MR. SEIDMAN: Are you suggesting that there 

should be a 20 percent limitation? 

MR. WALKER: Mr. Crouch's testimony, he 

explains that consistent with practice we have always 

limited it to 20 percent, if that's not included in the 

rule proposal. 

M F t .  SEIDMAN: It's not in the proposal. 

Consistent with practice you've always imputed CIAC. 

It's not in Mr. Crouch's testimony or yours to support 

that. Is there some reason that we should limit it to 
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!O percent? 

'ied to something? 

Limited, even when they're needed? 

I mean does the 20 percent mean anything? 

Just a nice number that keeps things 

MR.  WALKER: Only that it results in -- for 
?xample, here with a model, in the very first year you 

lave a provision for growth which is three times larger 

ihan the number of customers already taking service. 

ind when -- as background, when we set initial rates, we 
ion't generally take into account that there would be so 

Eew customers paying for capacity that so far exceeds 

the initial demand. It may just be that the model 

itself -- being uniform throughout, it is not a 
:omplication, but I'm just suggesting that -- 

MR. SEIDMAN: The model starts with like a new 

itility, which basically under the standards that you 

Eollowed, a new utility usually comes in and sets rates 

Dased on 80 percent build-out. So it would seem that 

that type of problem is better answered by the initial 

rate structure, and then margin reserve might just fit 

in. 

MR. WALKER: Okay. I understand. Thank you. 

When you gave us the updated schedules, which 

is the -- which is led off by DS-5, and it shows the 
changed rate of return factors, I just had a question in 

terms of -- in terms of each of the first five years. 
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It doesn't show the company earning a full rate of 

return during those periods. 

to allow full recovery of the Company's investment in 

construction work in progress? 

Isn't the AFUDC designed 

MS. SWAIN: The return allowed, or the AFUDC 

rate allowed, is equal to the cost of capital. However, 

the utility is investing not only in construction plant 

and all the costs associated with it, but also interest 

on construction, and by virtue of the rule that prevents 

a utility from earning on AFUDC, there is a component in 

construction related to interest that the utility is not 

earning on, although it is an investment of the utility, 

and that's why you see that small difference. 

MR. WALKER: So, for example, in the fifth 

year, if a company seems to be earning 9 percent, and is 

that the result of dividing interest by the combination 

of plant and accrued interest? 

MS. SWAIN: That's right, because my 

investment in CWIP includes a -- the interest 
component. 

MR. WALKER: Ms. Swain, on Page 10 of your 

testimony, you say that -- you discuss the rate setting 
policies of government-owned utilities. And I believe 

you said earlier that they have to include in their 

rates enough to cover the interest on the construction. 
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Lre those government bodies prevented from capitalizing 

tnterest during construction? 

MS. SWAIN: NO. 

MR. WALKER: Do they capitalize interest? 

MS. SWAIN: Yes. 

MR. WALKER: So they -- in essence, are they 
ieferring recovery of interest on that until some later 

iate? 

MS. SWAIN: No. They are recovering adequate 

revenues to cover the cash flow of their current debt 

requirement, which is including their construction 

?lam. Afterwards, as they're doing construction, they 

w e  capitalizing interest. And because their rates are 

2ased upon a cash flow analysis, there is not an 

zarnings on rate base, per se, that they test that they 

lave to meet. It's simply a cash flow calculation. 

MR. WALKER: So if they're capitalizing some 

3f the interest charges, that's not considered cash flow 

in that year? 

MS. SWAIN: That's right, because then, in 

reality, the interest on that debt, even though it's 

zapitalized, is a cash flow requirement. So the rate 

recovery is adequate to recover the cash paid for 

interest on that construction, in the current period. 

MR. WALKER: Okay, another question. Do 
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government-owned utilities Collect anything like an AFPI 

charge? 

MS. SWAIN: There are Some utilities that have 

something similar to an AFPI charge, but it's been 

tested in a couple -- in a couple areas. Sometimes it's 

a standby charge that's paid every month by lot owners, 

and sometimes -- well, that's really the only way I've 

seen it, instead of an AFPI charge having a monthly 

standby fee. 

MFz. WALKER: So itls then considered some kind 

of return on nonused investment? 

MS. SWAIN: That's right. The calculation is 

intended to recover the cost of the facilities -- 
although they don't have a nonused and useful, it's 

intended to recover the cost of facilities that were 

constructed to provide them service. I've only seen it 

calculated for distribution plant. And I have also seen 

that it does not serve to -- as a full weight in revenue 
testing for the purpose of obtaining financing. 

a very minor weight in being able to support that. 

It has 

MR. SEIDMAN: ~m I correct, Ms. swain, that 

that's collected in the current period from lot owners? 

MS. SWAIN: Right. Right. It's collected 

currently from future customers. It's not deferred 

until the customer connects. 
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MR. FEIL:  So it's more like guaranteed 

revenue than A F P I .  Is that what you're saying? 

MS. SWAIN: It's also a replacement for 

guaranteed revenue. 

MR. SEIDMAN: Or standby fee. 

MS. SWAIN: So the -- it's applied to a lot 

owner where there's not a current connection, and it's 

collected from. Now at the time the customer connects 

is when they need to face whether there's been a -- any 
collection issue until that point. There may be some -- 
some difficulty with collecting. 

it through property taxes or assessments. There's a 

variety of ways to collect it, but it's generally 

considered still having a risk, which is why it's not 

given full weight in financing. But it is less risky 

than collecting in the future at the time the customer 

connects. And that is not a very common practice. I 

see that very rarely. 

Some counties may put 

MR. WALKER: Okay, I believe t w o  more 

questions. I believe in your testimony you indicated 

that the company is going to select the more costly 

investment alternative, building the smaller incremental 

plants to maximize its earnings. 

schedule, or your Page 21 for the Wastewater Division, 

and your revision, doesn't that indicate in the bottom 

If we look at your 
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zection that the company seems to be more profitable if 

it builds the larger plant? 

MS. SWAIN: Yes, it does. And I -- and I 
3ointed out earlier that that's the case and that 

itilities are not aware of that. They're looking at 

short term decision-making based upon the rules that 

:hey're facing, not realizing that in the long term on a 

30-year period that it's going to be more beneficial to 

lave constructed a larger-sized plant. But the decision 

is made because of the short term rate impact. And by 

short term I mean the immediate impact of having made 

that decision. And I don't think that they're aware, 

since this is the first time such a model was done, that 

that may be the result. And as well, remember that this 

is in a perfect world scenario where all the customers 

zonnect at the time that they plan to connect and 

everything is recovered at the time the cost is 

incurred. 

MR. WALKER: Does the difference between the 

larger income associated with rates relative to AFPI, 

does that have any relevance? 

MS. SWAIN: Well, certainly, because in this 

model I'm getting all my AFPI revenues, because I am 

predicting my customer growth 100 percent accurately, 

and I don't have regulatory lag. So as a matter of fact 
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in this model my AFPI is adequate, but in any event, 

with all that AFPI, the benefit is still to the 

customers and the utility in building a larger sized 

plant. 

MR. WALKER: Those are all my questions. 

MR. WILLIAMS: As a point of clarification, 

Ms. Swain, if you look at the effect on the customer's 

bill, if you take the Commission current policy of 

allowing 18 months with an imputation of CIAC versus 

allowing five years with no imputation of CIAC, what 

percentage change would you expect on a residential 

bill? Would it be a 2 percent increase or a 5 percent 

increase, just to give the commissioners some idea of 

the magnitude to expect of what this decision would have 

to a residential customer? 

MS. SWAIN: As a matter of fact, I had the 

information to give you that calculation, but rather 

than have everybody watch me run through papers and a 

calculator, give me a little bit of time to do that and 

1'11 have a response for you. I did an analysis of the 

PSC rule versus -- or the proposed rule and the 
Waterworks' proposed rule, and the impact on customer 

rates. And it still continues to be beneficial to -- 
under our proposal, because the utilities will construct 

economically sized plant. But I can give you the 
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percentage. It will just take me a few minutes. 

MR. WILLIAMS: I think the commissioners would 

like to hear that number. Another question, with 

respect to the industry criticism of AFPI, are you aware 

that there are arguments that AFPI becomes so large that 

taking AFPI in addition to the utility's normal service 

availability charges, that the utility can't compete, or 

that it discourages growth in the area because the 

charges become so excessive? Are you familiar with that 

scenario? 

MS. SWAIN: I have seen that, that AFPI was so 

high that that was a concern to the utility. 

MR. WILLIAMS: I do think we would like to 

hear the figure, if you could come up with it, on the 

first question. Thank you. 

MS. SWAIN: Okay. 

MR. WILLIAMS: Thank you. 

CHAIRMAN CLARK: Anything else? Any other 

questions for the Florida Waterworks panel? 

MR. McLEAN: Yes, ma'am. Just very briefly. 

Question for Mr. Seidman. Mr. Seidman, in your 

testimony you say -- in your responsive testimony you 
say, "The most obvious test of the OPC argument would be 

to build a utility system with zero margin reserve and 

make the OPC phone number available to each customer for 
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complaints." Do you have a pencil, Mr. Seidman? 

MR. SEIDMAN: Are you going to give me your 

phone number? 

MR. McLEAN: Yes, sir. I'm ready to take that 

deal if it's a serious one. 

MR. SEIDMAN: Ready to take what? 

MR. McLEAN: I'm ready to take that deal if 

it's a serious one. Didn't Mr. -- I think Mr. Crouch, 
in the discussion with Mr. Crouch, we did learn that 

there are some operating utilities in the state with 

zero margin reserve; is that right? 

M R .  SEIDMAN: I don't know that I got the same 

conclusions you did from the discussion between you and 

Mr. Crouch. 

MR. McLEAN: Well, then let me ask you, do you 

know whether there are utilities in the state operating 

with zero margin reserve? 

MR. SEIDMAN: There may be utilities operating 

in the state with zero margin reserve because they're at 

100 percent used and useful, and you're not going to add 

on margin reserve that hasn't been invested in. If they 

are at 100 percent and they're in a no-growth situation, 

if they need capacity to meet the requirements of their 

system, they will add it and it will still be 100 

percent and there will be no margin reserve. 
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MR. McLEAN: But that's not a viable option 

Eor the utilities for whom you speak today, right? 

MR. SEIDMAN: If they're in a growth 

situation, they need the margin reserve recognized in 

:he rate. 

MR. McLEAN: Do you know whether there are 

itilities in the state who are in a growth situation who 

Ire 100 percent used and useful who do not have a margin 

reserve? 

MR. SEIDMAN: Would you repeat that? 

MR. McLEAN: I'll try to. Do you know whether 

there are utilities in this state, water and sewer 

investor-owned utilities, that are 100 percent used and 

iseful, who are in a growth situation and to whom no 

sllowance €or margin reserve has been made? 

MR. SEIDMAN: No, I don't know. 

MR. McLEAN: You don't know whether that's 

true? 

MR. SEIDMAN: I don't know if it's true. 

MR. McLEAN: In your experience, Mr. Seidman, 

l o  100 percent used and useful utilities, which have 

been adjudged by this Commission to be used and useful, 

routinely add customers? 

MR. SEIDMAN: I don't know. 

MR. McLEAN: Would you be comfortable 
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:estifying to the Commission that that does not happen? 

MR. SEIDMAN: That companies that are at 100 

,ercent don't add customers? 

MR. McLEAN: Yes, sir. 

MR. SEIDMAN: No. I wouldn't be comfortable 

:estifying that they do or don't. 

MR. McLEAN: Let's turn to a little bit 

fifferent matter in your testimony. You said that 

the -- this is again your responsive testimony. 
)PC wants it to be a one-way arrangement wherein the 

itility must commit to the investment but speculate as 

Mhether it can recover costs.t1 And I want to focus a 

little bit on that word "speculation." I want to know 

#hat is speculative. The utility invests in margin 

reserve, and in your judgment -- and our position, I'm 
sorry, is that it should not earn a return on an 

investment, but that -- but that it should be included 
in rate base only when customers who need that asset are 

added to the system. 

particular theory of how this should be handled is 

speculative. 

Commission, if you can, what is the speculative 

element? 

"The 

So I want to know why our 

I wish you would define for the 

MR. SEIDMAN: The speculative portion would be 

the AFPI as a source of revenue to pay for plant that's 
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ilready been placed in service and is considered used 

ind useful. 

MR. McLEAN: Why is that speculative? Is the 

lotion that the customers may not materialize? 

MR. SEIDMAN: That's right. 

MR. McLEAN: Why should the customers take on 

:hat speculation? 

MR. SEIDMAN: The utility has an obligation 

inder the law to be ready to serve. We donlt have a 

:hoke in that. We have to make that decision before 

;he customers come, whether or not we think there's 

joing to be growth. We obviously can't be 100 percent 

right, nobody can. But that doesn't mean that we're not 

2bligated to make the decision. We should do it with 

Lhe best information we have available and come up with 

the best forecast we have. If everybody agrees that 

that was the best information available and was the best 

€orecast we can have, we don't need it, we still have 

nad the obligation to be there. And I think if we had 

to provide the plant to meet the statutory requirements, 

ge're entitled to a return on it. 

MR. McLEAN: Who is in control -- who is in 
the better position to correctly forecast the future 

need for assets, the utility or the customers? 

MR. SEIDMAN: Doesn't matter whether the 
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zustomers or the utility can do it better. The 

itilities have to do it. That's our responsibility. 

rust because it's wrong, it doesn't mean it was an 

imprudent decision or that it wasnlt the best forecast 

rith the information available. 

MR. McLEAN: Well, it's your testimony that 

~iving credence to those forecasts can be speculative; 

isn't it? 

MR. SEIDMAN: Certainly, because they're based 

3n forecasts. 

M R .  McLEAN: Okay, so join me for the 

natter -- join me for the moment in the observation, at 
Least the hypothetical observation, that it does in fact 

matter who is in the best position to control the 

Porecast, the customers or the utility. And the 

question recurs: Who is in the best position to ensure 

the accuracy of the forecast, the customers or the 

Eompany? 

MR. SEIDMAN: The company is in the best 

position to ensure the accuracy of a forecast to the 

best of its ability with the information it has at the 

time it makes the forecast. 

MR. McLEAN: And to the extent it does that in 

a scholarly fashion, it does tend to insulate itself 

somewhat from that risk, doesn't it? 
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M R .  SEIDMAN: Hopefully so. 

MR. McLEAN: Well, what opportunity do 

:ustomers have to insulate themselves from that risk? 

MR. SEIDMAN: They don't, and I don't think it 

aatters. The utility has an obligation to be ready to 

serve and make that -- meet that obligation by 
projecting with the best information it has. 

M R .  McLEAN: In exchange for that obligation, 

they get to be the only guy on the block, don't they? 

M R .  SEIDMAN: That's right. 

MR. McLEAN: And customers can't go to another 

utility and say, your forecasts are more accurate, so 

we'll do business with you, can they? 

MR. SEIDMAN: They can't do -- they can move, 
of course. But I don't expect them to. They're going 

to have to live with us, if it's our service area, have 

to live with Florida Power and Light, or Centel, or 

whatever other utility is serving in their service area 

if there's no competition. Everybody that's in the 

utility business has the same problem. 

M R .  McLEAN: On that point, Mr. Seidman, do 

you suppose any of them may move within the five-year 

period for which you would like to include margin 

reserve in the rate base? 

MR. SEIDMAN: Sure. 
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MR. McLEAN: And when Ms. Swain showed us her 

work and her projections and her charts and so forth, 

don't all those pretty much rest upon the assumption 

that today's customers will be, first of all, in 

residence, and second of all, perhaps, alive when those 

benefits comes to fruition? 

MR. SEIDMAN: Same process as any other 

uti1 ity . 
MR. McLEAN: Exactly. They may well be in 

another service area. 

MR. SEIDMAN: That's right, projected the same 

way. So hopefully if we keep shifting around, come full 

circle, someone will leave us and somebody will come 

in. 

MR. McLEAN: And it's your -- so what the 
Commission is led to believe then by your testimony is 

that while -- if the Commission includes a margin of 
reserve in, for example, Southern States, and if the 

customer dies or moves to another service area within 

the five years, or seven years, or as high as 20, I 

think we've heard today, that that customer can look to 

value received for the value he gave up, or she gave up, 

to some other utility some time in the future? 

MR. SEIDMAN: I didn't think I heard today 

about the 20-year margin reserve. I heard about a 
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20-year planning period. 

MR. McLEAN: Well, you can cut it back seven 

if you want to. 

MR. SCHIEFELBEIN: Commissioners, are we 

Deyond the point where questions are being asked that 

3re necessary to clarify and understand our position? 

CHAIRMAN CLARK: Mr. McLean, are you going to 

pursue this? 

MR. McLEAN: No, ma'am, that's the last 

question. 

MR. SEIDMAN: Okay, repeat it again. 

MR. MCLEAN: I'm certain that I cannot, -ut 

I'll give you a shot. 

CHAIRMAN CLARK: Wait a minute, Mr. McLean, do 

you need to have him answer that question? 

MR. McLEAN: I should hope you'd want to hear 

the answer to it, Commissioner. It stands for the 

notion that customers whom your rule may require to pay 

today may never see the benefit. And I think that is of 

central importance to this inquiry. But if you don't 

want to hear the answer, no need. 

MR. ARMSTRONG: Without reiterating what we've 

said a number of times, they do see the benefit today, 

and w e  went through each one of those benefits in terms 

of lower costs and availability of capacity, so we don't 
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need to restate. 

MR. SEIDMAN: I don't mind answering it. 

CHAIRMAN CLARK: Go ahead, Mr. Seidman. 

MR. SEIDMAN: We don't -- as utilities, we 
ion't really serve customers on an individual basis. We 

ion't design individual rates for an individual customer 

Dn an incremental basis. We designed for the growth in 

general. We have a 2 or 3 percent growth, net. That 

usually means that about 97, 98 percent of the people 

that were there this year are going to be there next 

year. Some people are going to die, some people are 

going to be born. Just part of life. 

CHAIRMAN CLARK: Mr. McLean, do you have 

anything else you want to ask Mr. Seidman or the panel? 

MR. McLEAN: No, ma'am. Thank you. 

CHAIRMAN CLARK: Thank you, Mr. Seidman. 

MR. SEIDMAN: Excuse me. Commissioner, before 

you leave, could I clarify something with regard to a 

question Mr. McLean asked -- 
COMMISSIONER CLARK: Go ahead. 

MR. SEIDMAN: -- Mr. Moore earlier about 
utility? I think this is right. A utility, a 

hypothetical utility, that had 50 percent used and 

useful, but had no growth, I believe, and what would 

happen. The rules didn't -- I think he speculated that 
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the rules didn't address that type of situation because 

we would have to give them a five-year margin reserve 

anyway. Is that the right premise, Mr. McLean? 

M R .  McLEAN: No. Actually, I was wondering 

how a 100 percent used and useful utility that is 

experiencing growth can cope with that growth in the 

absence of an allowance for a margin reserve. 

MR. SEIDMAN: I think I've already addressed 

that. That's not the question I'm talking about. It's 

the one you asked Mr. Moore about a 50 percent used and 

useful utility that had no growth. 

CHAIRMAN CLARK: The question you asked 

Mr. Moore. 

MR. McLEAN: I'm not sure I recall it. I'll 

have to think about it. 

MR. SEIDMAN: Well, let me recall it then to 

the best of my ability. 

that was there was a utility that was 50 percent used 

and useful and had no further growth, and you thought 

that the rule that was proposed didn't address that, 

that he would end up with a margin reserve anyway, even 

though there was no growth. 

proposed rules, both our proposal and the Staff 

proposal, that figures margin reserve on the basis of a 

multiple of the annual growth rate, times the margin 

You gave him a hypothetical 

There is a formula in the 
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reserve period, times the demand per ERC. If there is 

no growth, there will be no margin reserve. That's 

pretty conservative. It's less than I would want to 

give a utility, because I think they need a margin 

reserve regardless. But nevertheless, I think the rule 

as proposed by either us or the Staff takes care of that 

situation. I just wanted to make that clear. 

CHAIRMAN CLARK: Do you have any follow-up? 

MR. McLEAN: Well, a slight problem. My point 

was that the hypothetical utility of which I spoke -- 
MR. FEIL: If I could help you, Mr. McLean. 

AS I recall your question, was if a utility is at a 50 

percent used and useful on a flow base, what does the 

margin reserve period have to do with that particular 

utility where the lines are in the ground, the treatment 

plant is there, what does the planning, permitting, 

construction horizon have to do with that utility, 

something along those lines. 

MR. McLEAN: That's fair, Matt. It's probably 

more scientific than I would have been. The point is, 

what does that planning horizon tell us and tell you, 

the commissioners, when you're trying to decide what 

portion of an existing plant is used and useful when it 

is relatively certain that that plant will not need 

expanding during the foreseeable future? If Mr. Seidman 
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:ares to respond, fine. 

MR. SEIDMAN: Are we talking about margin 

reserve -- 
MR. McLEAN: Yes. 

MR. SEIDMAN: -- or existing plant? 
CHAIRMAN CLARK: I thought you said it was 

uith respect to used and useful. 

MR. McLEAN: Maybe I misspoke. The question 

is: A utility, which has existing excess capacity, if 

ye can all agree that there were such a utility, who is 

lot going to need its capacity expanded for a number of 

tears in the future, consider that utility, and then 

Zonsider the argument that a utility’s margin of reserve 

nust be tailored to meet planning horizons, and such as 

that, for construction periods, it takes five years to 

mild a plant. 

MR. SEIDMAN: Right. 

MR. McLEAN: What does that body of evidence 

tell us about what increment of margin reserve is 

appropriate to the plant which doesnlt need expanding, 

rlhich doesnlt need planning? 

MR. SEIDMAN: The rule would make the margin 

reserve come out to zero. 

MR. McLEAN: Where there’s no growth? 

MR. SEIDMAN: That’s a situation you just told 
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me, they didn't need any further capacity. I assume 

that was because of no growth. 

MR. McLEAN: Where there is growth, what does 

the planning horizon tell us? 

the plant -- 
There is 50 percent of 

MR. SEIDMAN: Oh, if there is growth, then the 

planning horizon tells us that they will -- with regard 
to this rule, that they will get -- they will be allowed 
to earn on a margin reserve that is compatible with 

their growth rate. 

snd beyond that. 

They will have nonused plant above 

MR. McLEAN: But the margin reserve is to go 

five years into the future, based upon testimony that 

Me've heard that it takes five years to plan and build a 

plant. 

It's already there. 

But they don't need to plan and build a plant. 

MR. SEIDMAN: They built the plant already 

based on the forecasts they had at the time. 

entitled to protect that margin reserve up until the 

time that the customers come on. 

shrinking margin reserve, because if the growth rate is 

lower than it was when that plant came on, it's going to 

be less. 

I'm 

But it's going to be a 

MR. CROUCH: Commissioners, I think I can 

clarify Mr. McLean's concern on that. The Guidelines 
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for Preparation of the Capacity Analysis Report -- this 
is put out by Department of Environmental Protection. 

Phat states that when they're at a certain percentage -- 
if they're only at 50 percent, they don't have to start 

milding a new plant yet. 

iigher percentage, it gives them guidelines at 60 

?ercent, 70 percent, 80 percent, and tells them what 

they need to do. 

you ought to be considering what you might need at some 

time in the future. It doesn't mean, go out and spend a 

Lot of money and or need a margin reserve. 

capacity Analysis Report of DEP specifies at what point 

they have to start planning, permitting and constructing 

new plant. 

It says when they reach a 

If they're only at 50 percent, it says 

But the 

And at 50 percent they would not. 

m. MCLEA~?: You have my point precisely. So 

if they don't have to, then why would you tailor the 

size of the increment, the used and use -- sorry, the 
margin reserve, why would you tailor that according to 

evidence which the Commission receives today concerning 

construction, when construction isn#t even an element in 

that? And according to your testimony, isn't that a 

rather more typical situation than the expanding 

uti1 i ty? 

MR. SEIDMAN: If the plant is already 

constructed, of course we don't need to construct it. 
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portion of its capacity built in for the purposes of 

margin reserve. 1” not going to take it away. The 

other side of the coin is they should not have built 

anything, waited until they were up to 100 percent and 

then go ahead and start building. 

MR. McLEAN: Well, what you wind up with then 

is a plant which is built -- for example, Sunny Hills, 
which admittedly is the extreme. 

constructed perhaps in the late seventies or early 

eighties. It was constructed according to the DER 

regulations which were in place at that time, according 

to the lead time which is appropriate to those days and 

times. why then would you tailor the margin of reserve 

to be allowed today according to the construction 

horizon that DER has told us about? 

I think the plant was 

M R .  SEIDMAN: Because if the plant that was in 

place had been built just sufficient to serve the 

customers that were there and the growth that was going 

on, the total amount would come out the same, because 

youtve knocked out the rest as nonused plant. 

MR. McLEAN: I think we have -- I think we 
have the issue defined well enough as it is. 

CHAIRMAN CLARK: Okay, any other questions for 

the Waterworks’ panel? 
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We’ll come back to -- we’ll remember to come 
sck to your question -- I mean John’s question with 
sspect to the rate impact. 

(Transcript continues in sequence in 

Dlume 2.) 
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